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GENERAL INTRODUCTION 


Previous Work of the Research in International Law 


The Research in International Law was organized under the auspices of 
the Faculty of the Harvard Law School in 1927 and 1928, for the purpose of 
preparing draft conventions on the subjects which had then been placed on 
the agenda of the First Conference for the Codification of International Law 
called to meet at The Hague in 1930. 


The first phase of the work of the Research in International Law, from 
1927 to 1929, was devoted to three subjects: 


(1) Nationality, with Richard W. Flournoy, Jr., of the Department of ` 
State, as Reporter; 

(2) Responsibility of States for Injuries to Foreigners, with Edwin M. 
Borchard, of the Yale Law School, as Reporter; and 

(3) Territorial Waters, with George Grafton Wilson, of Harvard 
University, as Reporter. 


A volume containing draft conventions on these subjects was published in 
1929, and republished, with the same pagination, as a Special Supplement to 
Volume 23 of the American Journal of International Law. In 1930, the 
Research published, through the Carnegie Endowment for International 
Peace, A Collection of Nationality Laws of Various Countries, edited by 
Richard W. Flournoy, Jr., and Manley O. Hudson. 


The second phase of the work of the Research in International Law, from 
1929 to 1932, was devoted to four subjects: 


- (1) Diplomatic Privileges and Immunities, with Jesse S. Reeves, of 

the University of Michigan, as Reporter; 

(2) Legal Position and Functions of Consuls, with Quincy Wright, of 
the University of Chicago, as Reporter; 

(3) Competence of Courts in regard to Foreign States, with Philip C. 
Jessup, of Columbia University, as Reporter; ind 

(4) Piracy, with Joseph W. Bingham, of Stanford University, as 
Reporter. . 


À volume containing draft conventions on thest subjects was published in 

1932, and republished, with the same pagination, as the Supplement to 

Volume 26 of the American Journal of International Law. The 1932 volume 

also contained À Collection of Piracy Laws of Various Countriés, edited by 

Stanley Morrison, of Stanford University. In 1933, the Research published, 

through the Carnegie Endowment for International Peace, À Collection of 
1 
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the Diplomatic and Consular Laws and Regulations of Various Countries (in 
two volumes), edited by A. H. Feller and Manley O. Hudson. 


The third phase of the work of the Research in International Law, from 
1932 to 1935, was devoted to three subjects; 


(1) Extradition, with Charles K. Burdick, of the Cornell Law School, as 
Reporter; 

(2) Jurisdiction with respect to Crime, with Edwin D. Dickinson, of 
the University of California School of Jurisprudence, as Reporter; 
and 

(3) Law of Treaties, with James W. Garner, of the University of 
Illinois, as Reporter. 


Two volumes containing draft conventions on these subjects were published 
in 1935, and republished, with the same pegination, as the Supplement to 
Volume 29 of the American Journal of International Law. 


Fourth Phase of the Work of the Research in International Law 


In 1935, the Advisory Committee decided to continue the work of the 
Kesearch in International Law for a fourth phase. During this period, the 
membership of the Advisory Committee has been as follows: 


Grorce W. WICKERSHAM,! Chairman (1935-1936), New York City. 
CHARLES C. BuRLINGHAM, Chairman (1936-1939), New York City. 
Formerly President of the Bar Assoziation of the City of New York. 
CHANDLER P. ANDERSON, Washington. D. C. 
ARTHUR A. BALLANTINE, New York City. 
Member of the NewYork Bar. Formerly Under Secretary of the 
Treasury. 
Josera W. Bincuam, Stanford University, California. 
Professor of Law, Stanford University. 
Epwin M. Borcuarp, New Haven, Connecticut. 
_Professor of Law, Yale University; Associate of the Institut de Drow 
International: ` | 
CLEMENT L. Bouvé, Washington, D. C. 
Register of Copyrights. Formerly Agent of the United States, 
General and Special Claims Commissions, United States and 
Mexico. 
Herpert W. Briggs, Ithaca, New York. 
Professor of Govefnment, Cornell University. 
Puur MARSHALL Brown, Prinezton, New Jersey. 
Member of the Institut de Droit International. Formerly Professor 
of International Law, Princeton University. , 


1 Deceased, January 25, 1936. 
3 Deceased, August 2, 1936. 
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CHarLes K., Burnier, Ithaca, New York. 
Professor of Law, Cornell University; Chairman of the New York 
Law Revision Commission. 
Joseph P. CHAMBERLAIN, New York City. 
Professor of Public Law, Columbia University. 
Freperic R. Coupert, New York City. 
Member of the New York Bar; Associate of the Institut de Droit 
International, 
Francis DEÂK, New York City. 
Assistant Professor of Law, Columbia University. 
WiczraM Denman, San Francisco. 
Judge of the United States Circuit Court of Appeals for the Ninth 
Circuit. Formerly Chairman of the United States Shipping 
Board; President of the Emergency Fleet Corporation.’ 
Wirum C. Dennis, Richmond, Indiana. 
President of Earlham College. Formerly Agent of the United 
States in various international arbitrations; legal adviser to the 
Chinese Government at Peking. 
EpwiN D. Dickinson, Berkeley, California. 
Dean of the University of California School of Jurisprudence. 
Joun Dickinson, Philadelphia, Pennsylvania. 
Professor of Law, University of Pennsylvania. Formerly Assistant 
Secretary of Commerce; Assistant United States Attorney General.. 
ALLEN W. Dorres, New York City. . 
Member of the New York Bar. Formerly Chief of the Division of 
Near Eastern Affairs of the Department of State. 
FREDERICK S. Dunn, New Haven, Connecticut. 
Professor of International Relations, Yale University. 
CLYDE EAGLETON, New York City. 
Professor of International Law, New York University. 
A. H. Ferrer, Washington, D. C. 
Special Assistant to the Attorney General: 
CHARLES G. Fenwick, Bryn Mawr, Pennsylvania. 
Professor of Political Science, Bryn Mawr College. 
Georce A. Frncu, Washington, D. C. 
Managing Editor of the American Journal of International Law; 
Assistant Director of the Division of International Law, Carnegie 
Endowment for International Peace. Formerly Assistant Legal 
Adviser to the American Commission to Negotiate Peace at Paris. 
RicHarp W. Fiournoy, JR., Washington, D. C. 
Assistant to the Legal Adviser, Department of State; Professor of 
International Law, National University. 
Henry S. Fraser, Syracuse, New York. 
Member of the New York Bar. 
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JAMES W. Garner,’ Urbana, Illinois. 

GREEN H. Hacxworta, Washington, D, C. 
Legal Adviser, Department of State; member of the Permanent 
Court of Arbitration. 

LeARNED Hann, New York City. 
Judge of the United States Circuit Court of Appeals for the Second 
Circuit. 

Joan Hicxerson, Washington, D. C. 
Assistant Chief of the Division of European Affairs of the Depart- 
ment of State. 

Frank E. Hincxziey, San Francisco, California. 
Member of the San Francisco Bar. Formerly Lecturer on Interna- 
tional Law, School of Jurisprudence, University of California; 
District Attorney, United States Court for China. 

Manzey O. Hupson, The Hague, The Netherlands. 
Judge of the Permanent Court of International Justice; Bemis 
Professor of International Law, Harvard Law School. 

CHARLES CHENEY Hype, New York City. 
Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University; Associate of the Institut de Droit Interna- 
tional. Formerly Solicitor for the Department of State. 

Paire C. Jessur, New York City. 
Professor of International Law, Columbia University. 

Howarp THAYER Kinesspury,* New York City. 

ARTAUR K. Kuan, New York City. 
Member of the New York Bar. Associate of the Institut de Droit 
International. 

WILLIAM DRAPER Lewis, Philadelphia, Pennsylvania. 
Director of the American Law Institute. Formerly Professor of 
Law, University of Pennsylvania. ° 

Jonn V. A. MacMurray, Baltimore, Maryland. 
United States: Ambassador to Turkey. Formerly United States 
Minister to China; United States Minister to Estonia, Latvia and 
Lithuania. 

Hunter Mixer, Washington, D. C, 
Editor of Treaties, Department of State. Formerly Legal Adviser 
to the Ameritan Commission to Negotiate Peace at Paris. 

Rotanp 8. Morris, Philadelphia, Pennsylvania. 
Professor of International Law, University of Pennsylvania. 
Formerly United States Ambassador to Japan. 

STANLEY Morrison, Stanford University, California. 
Professor of Law, Stanford University. 


3 Deceased, December 9, 1938. 
4 Deceased, June 4, 1987. 
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Pirman B. Porrer, Geneva, Switzerland. 
Professor in the Institut Universitaire de Hautes Etudes Interna- 
tionales. 
LAWRENCE Preuss, Ann Arbor, Michigan. 
Associate Professor of Political Science, University of Michigan. 
JACKSON H. RALSTON, Palo Alto, California. 
Formerly Umpire, Italy-Venezuela Claims Commission. 
JESSE S. Renves, Ann Arbor, Michigan. 
William W. Cook Professor of American Institutions, University 
of Michigan; Associate of the Institut de Droit International. 
Formerly President of the American Political Science Association, 
JAMES GRAFTON Rocers, New Haven, Connecticut. 
Professor of Law, Yale University. Formerly Assistant Secretary 
of State. 
Ermu Root,’ New York City. 
JAMES Brown Scort, Washington, D. C. 
President of the American Society of International Law; Director 
of the Division of International Law, Carnegie Endowment for 
International Peace. Formerly Solicitor for the Department of 
State; Legal Adviser to the American Commission to Negotiate 
Peace at Paris; President of the Institut de Droit International. 
DaniEet C. Stanwoop, Wellesley, Massachusetts. 
Formerly Professor of International Law, Bowdoin College. 
Henry L. Stimson, New York City. - 
President of the Bar Association of the City of New York. For- 
merly Secretary of State. 
ELLERY C. SroweLzz, Washington, D. C. 
Professor of International Law, American University. 
. EDGAR TURLINGTON, Washington, D. C. 
Member of the District of Columbia Bar. Formerly Assistant 
Legal Adviser of the Department of State. 
WizziAM R. VazLANce, Washington, D. C. 
Assistant to the Legal Adviser, Department of State. 
VAN VECHTEN VEEDER, New York City. 
Formerly Judge of the United States District Court, New York; 
President of the Maritime Law Association‘of the United States. 
CHARLES WARREN, Washington, D. C. e T 
Formerly Assistant Attorney General of the United States. 
Tomas Rarsurn Warre, Philadelphia, Pennsylvania. 
Member of the Pennsylvania Bar. 
Joan B. Warrron, Princeton, New Jersey. 
Professor of International Law, Princeton University. 
5 Deceased, February 7, 1937. 
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Jon H. Wicmore, Chicago, Illinois. 
Dean of the Law School, Emeritus, Northwestern University. 
GEORGE GRAFTON WILson, Cambridge, Massachusetts. 
Professor of International Law, Emeritus, Harvard University; 
Editor-in-Chief of the American Journal of International Law; 
Member of the Institut de Droit International. 
Roserr R. Witson, Durham, North Carolina. 
Professor of International Law, Duke University. 
FRANCIS Cour DE Wozr, Washington, D. C. 
Member of the Division of International Communications, Depart- 
ment of State. 
Joan M. Woozsey, New York City. 
Judge of the United States District Court, New York. 
Luster H. Woozsey, Washington, D. C. 
Member of the District of Columbia Bar. Formerly Solicitor for 
the Department of State. 
Quincy Wricut, Chicago, Illinois. 
Professor of International Law, University of Chicago. 


Since the beginning of the work of the Research, the Advisory Committee 
has held the following meetings: 


(1) Cambridge: January 7, 1928. 

(2) Washington: April 28, 1928. 

(3) Cambridge: October &, 6, 1928. 

(4) Cambridge: February 22, 23, 24, 1929. 

(5) Cambridge: February 20, 21, 22, 1931. 

(6) Cambridge: February 19, 20, 21, 1932. 

(7) Cambridge: February 22, 23, 24, 1934. 

(8) Cambridge: February 21, 22, 23, 1935. 

(9) New York: February 20, 21, 22, 1937. 
(10) Cambridge: February 19, 20, 21, 1938. 
(11) ‘Cambridge: February 17, 18, 19, 1939. 


For the fourth phase of the work of the Research the Executive Committee 
selected the following subjects, with the Reporters as indicated: 


Judicial Assistance, with James Grafton Rogers, of Yale University, 
and A. H. Feller, of the Department of Justice, as Reporters; 

Neutrality, with Philip C. Jessup, of Columbia University, as Reporter; 
and 

Recognition of States, with Edwin D. Dickinson, of the University of 
California, and Lawrence Preuss, of the University of Michigan, as 
Reporters. 


(1) Judicial Assistance. Certain phases of this subject were investigated 
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by the Committee of Experts for the Progressive Codification of Interna- 
tional Law in 1927, and a report was prepared by Professor Schiicking and 
Professor Diena on the ‘Communication of Judicial and Extra-Judicial Acts 
in Penal Matters and Letters Rogatory in Penal Matters” (League of Na- 
tions Document, A.15.1928.V).1 On June 27, 1928, however, the Committee 
of Experts reported to the Council of the League of Nations that: 


A multilateral convention establishing a general obligation for States 
to proceed in penal matters to measures of preliminary judicial investi- 
gation, and to communication of judicial and extra-judicial acts (aux 
communications d'actes judiciaires et extra-judiciaires), at the request 
of other States, is not at present realisable. 

On the other hand, it is desirable and it would seem to be realisable 
that, in multilateral conventions dealing with crimes and offences of 
which the prosecution and repression are recognised to be of interna- 
tional interest, collaboration between States in the preliminary judicial . 
investigation of such crimes and offences should be ensured to the extent 
compatible with the municipal laws of the contracting Powers. 

It is in these circumstances and with these restrictions that the Com- 
mittee feels able to recommend the formulation of general international 
rules concerning “the communication of judicial and extra-judicial acts 
in penal matters and letters rogatory in penal matters.” 


After a careful study of the report of the Committee of Experts, the Execu- 
tive Committee of the Research in International Law decided that the sub- 
ject could be usefully explored. 

The Reporters on the subject of Judicial Assistance have been assisted by- 
the following advisers: 


Epwin W. Briaes EpwIin R. Keepy 
CHARLES E. CLARK . ARTAUR K. KUHN 
PHanor J. EDER Epmunp M. MORGAN 
GUERRA EVERETT WILLIAM R. VALLANCE 

. Aveustus N. HAND VAN VECHTEN VEEDER 
RAYMOND J. HEILPERN JOHN H. WIGMORE 
HARRY LEROY JONES GEORGE GRAFTON WILSON 


HESsEL E. YNTEMA 


Meetings of the Reporters and advisers on Judicial Assistance have been 
held as follows: 
New Haven: February 18, 19, 1937. 
New York: January 8, 9, 1938. ° 
New York: November 12, 13,1938. 


(2) Neutrality. For:some years following the close of the World War, 
little interest was manifested in the subject of the law of neutrality. The 
Committee of Jurists which drafted the Statute of the Permanent Court of 
International Justice in 1920, recommended that the work of the two Peace 

1 See infra, p. 143, 
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Conferences at The Hague be carried on by a new interstate conference which 
would formulate and approve “the modifications and additions [in the exist- 
ing law} rendered necessary or advisable by the War,” but this recommen- 
dation had no immediate result. The Sixth International Conference of 
American States, meeting at Habana in 1923, drew upa Convention on Mari- 
time Neutrality of February 20, 1928 (4 Hudson, International Legislation, 
p. 2401), and this convention has now been ratified by seven American 
States. In recent years, also, numerous States have revised their laws with 
reference to neutrality in the event of war and, in many quarters, the opinion 
has been held that measures recently taken with a view to the proscription of 
war have greatly modified the formerly existing law of neutrality. The 
Executive Committee of the Research in International Law reached tke 
conclusion that the time had arrived when a special investigation should be 


_ made of the whole topic. 


In connection with the subject of Neutrality, it was found to be necessary 
20 pursue à study of a complementary subject, Rights and Duties of States in 
Case of Aggression; and a draft convention was prepared on this subject to 
accompany the draft convention on Rights and Duties of Neutral States in 
Naval and Aerial War. 

The Reporter on the law of Neuérality, Mr. Philip C. Jessup, has been as- 
sisted by Mr. Oliver J. Lissitzyn, as well as by Dr. Alice M. Morrissey and 
Mr. Norman J. Leonard. With respect to the draft convention on Righis 


and Duties of Neutral States in Naval and Aerial War, he has had the assist- 


‘ance of the following advisers: 


*  Epwin M. BORCHARD GREEN H. HACKWORTH 
HERBERT W. Briccs . Howard T. KINGSBURY 
CHARLES K. BURDICK . : ARTHUR K. KUEN 
FREDERIC R. COUDERT JAMES GRAFTON ROGERS 
FRANCIS DEÁK | EDGAR TURLINGTON 
ALLEN W. DULLES VANVECHTEN VBEDER ° 
CLYDE EAGLETON CHARLES WARREN 
CHARLES G. Fenwick GEORGE GRAFTON WILSON 
GEORGE A. FINCH Francis C. DE WOLF 
JAMES W. GARNER LESTER H. WOOLSEY 


QUINCY WRIGHT 


Special advisers on gir questions: 


Joan C. COOPER, FR- GROVER LOENING 

Frep D. FAGG, JR. M. W. RoysE 

Dav E. GRANT W. D. SAMPLE 

HARRY F. GUGGENHEIM C. H. SCHILDHAUER 
i JAMES H. SMITE, JR. ` 


Special adviser on maritime questions: CLARKSON J. BRIGHT 
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With respect to the draft convention on Rights and Duties of States in Case 
of Aggression, Mr. Jessup has had the assistance of the following advisers: 


PHILLIPS BRADLEY ARTHUR K. KUHN 
FREDERIC R. COUDERT JESSE 5. Reeves 

ALLEN W. DULLES JAMES T. SHOTWELL 
FREDERICK $. DUNN NICHOLAS SPYKMAN 
CLYDE EAGLETON VANVECHTEN VEEDER 

A. H. FELLER CHARLES WARREN 
CHARLES G, FENWICK JOHN B. WHITTON 

GREEN H. HACKWORTH GEORGE GRAFTON WILSON 


Quincy WRIGHT 


In addition to the preparation of the draft conventions, collections of legal 
materials relating to Neutrality have also been prepared under the direction ` 
of Professor Francis Deák. A collection of “Treaty Provisions Defining 
Neutral Rights and Duties, 1778-1936” was published in 1937 as Senate 
Document No. 24, 75th Congress, Ist Session. A two-volume Collection of 
Neutrality Laws, Regulations and Treaties of Various Countries, edited and an- 
notated by Francis Deák and Philip C. Jessup, was published in 1939 
through the Carnegie Endowment for International Peace. 

Meetings of the Reporter and various advisers on the law of Neutrality 
have been held as follows: 


New York: January 11, 12, 1936. 
New York: December 21, 1936. 
Washington: January 23, 24, 1937. 
New York: December 4, 5,°1937. 
New York: December 11, 12, 1937. 
Cambridge: October 22, 23, 1938. 

? New York: December 10, 11, 1938. 


(3) Recognition of States. In 1925 it was proposed to the Committee of 
Experts for the Progressive Codification of International Law that it should 
deal with the subject ‘‘Form of Recognition of Governments; International 
Position of Governments which have not been formally recognized.” After 
some consideration, the Committee dropped the subj ect from the list of 
topics before it. The emergence of various new States and new Govern- 
ments during the course of recent years has empħasized the importance of 
this topic, and the Executive Committee of the Research in International 
Law concluded that it could be usefully investigated. 

A draft convention on the Recognition of States is in the course.of prepara- 
tion, but circumstances have prevented its completion in time for publication 
in this volume. 
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Responsibility for the Drafts 


The drafts which are now published as the results of the fourth phase of 
the work of the Research have been made with the object of stating the 
collective views of a group of Americans specially interested in the develop- 
ment of international law, concerning subjects which may be considered 
in connection with the codification of international law. The drafts repre- 
cent the result of the work of American jurists and scholars after thorough 
consultation, and as such it is hoped that they may merit the attention of 
persons interested in the development of international law. The proposals 
contained in the drafts, and the statements in the comments, are not to be 
taken to represent the individual views of any of the persons who have taken 
part in their preparation. 

The Research is wholly unofficial, and the drafts must not be taken as in 
- Eny way representing the views of the Government of the United States. 
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DRAFT CONVENTION ON JUDICIAL ASSISTANCE 


PART I. USE OF TERMS 
ARTICLE 1 


As the terms are used in this Convention: 

(a) A “State” is a member of the community of nations. 

(b) A “person” is a natural or a juristic person. 

(c) The “language” of a State is any official language of that State. 

(d) A ‘tribunal of a State” is a judicial authority, or an administrative 
authority while engaged in the exercise of judicial or quasi-judicial func- 
tions, created by the State or by a political subdivision thereof. 

(e) An ‘‘international tribunal” is a tribunal created by the agreement of : 
two or more States for the adjudication or settlement of a controversy be- 
tween States. 

(£) A “civil proceeding” is any contentious or non-contentious proceed- 
ing before a tribunal of a State, not directed to the investigation of crime or 
to conviction or punishment for crime. 

(g) A “criminal proceeding” is any proceeding before a tribunal of a 
State, directed to the investigation of crime or to conviction or punishment 
for crime. 

(h) An ‘international proceeding, is any proceeding before an interna- 
tional tribunal. g 

(i) “Evidence” includes oral and written statements of fact or opinion, 
books, papers, records, samples, objects, and pene! any form of proba- 
tive material. 


PART II. CIVIL PROCEEDINGS — SERVICE OF DOCUMENTS 
ARTICLE 2 


SECTION 1. When for the purpose of a civil proceeding a tribunal of a 
State (State of origin) requires service of a document on a person in the 
territory of another State (State of execution), a request for the service of the 
document may be addressed by the tribunal to a particular tribunal or 
generally ‘‘to any competent tribunal”? of the State of execution. 


SECTION 2. The request shall be accompanied*by the document to be 
served, and shall contain a statement of: 

(a) The title and address of the tribunal making the request; 

(b) The nature of the proceeding in which the service is required, and 
the names and descriptions of the parties to the proceeding; : 

(c) The nature of the document to be served; and 

(d) The name, description and address of the person upon whom the 
document is to be served. 
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The request may contain also any other information deemed useful in 
regard to the proceeding, as well as suggestions as to the time, place, and 
manner of service, and as to the form of proof of service. 


SECTION 3. If the request and the accompanying document to be served 
are not drawn in the language of the State of execution, a translation into 
that language must be transmitted with the request. 


SECTION 4. The request may be trarsmitted by the tribunal making it 
oz by a diplomatic or consular officer of the State of origin, to the authority 
d2signated to receive such requests by the State of execution, or to a par- 
‘ticular tribunal or to the ministry of justice of the State of execution; or the 
request may be transmitted by the government of the State of origin to the 
government of the State of execution through the diplomatic channel. 


SECTION 5. If a tribunal to which a request is addressed is unable to 
execute it, that tribunal on receipt of the request shall forward it to a tribunal 
competent and able to execute it, with the same force and effect as though 
it had been originally addressed to the latter tribunal. 


SECTION 6. A request duly made in accordance with the provisions of 
tkis Convention shall be executed unless 


(a) The service requested is intended to confer on the tribunal making 
the request jurisdiction over a person who by the law of the State 
of execution cannot be subjected to such jurisdiction; or 

(b) Execution is impossible on account of absence of the person upon 

A whom service is requested, or on account of inability to locate such 
persón, or for any similar reason; or 

(c) The government of the State of execution considers that execution 
of the request would be contrary to the public interest. 


If a request is not executed, the tribunal from which the request emanated 
shall be promptly informed of the reason for failure to execute it. | 


SECTION 7. In the execution of a request service shall be effected as 
nearly as practicable in the manner prescribed by the law of the State of 
=xecution for analogous documents of local origin; provided that a suggestion 
af a particular manner of service shall be followed in so far as it is not for- 
2idden by the law of the State of execution. 


SECTION 8. A tribynal which executes a request shall send to the 
cribunal from which the request emanated, a certificate of the fact, the date 
and the manner of the Stee effected, following as nearly as possible any 
“orm suggested in the request. 


SECTION 9. The execution of a request for the service of a document 
may be postponed pending the receipt of a satisfactory guarantee of reim- 
Jursement of the expense to be incurred, including the expense of effecting 
service in a special manner; but such expense shall not exceed the amount 


DRAFT CONVENTION 17 


payable under the law of the State of execution in connection with an analo- 
gous domestic proceeding in that State. 


ARTICLE 3 


When for the purpose of a civil proceeding a tribunal of a State (State of 
origin) requires service of a document on a person in the territory of an- 
other State, such service may be effected, without any intervention by the 
authorities of the other State, either 

(a) By a diplomatic or consular officer of the State of origin, where the 
person to be served is a national of the State of origin; or 

(b) By an agent appointed by the tribunal which requires the service; or 

(c) By an agent appointed by a party to the proceeding before the tri- 
bunal which requires the service. 


PART III. CIVIL PROCEEDINGS—OBTAINING EVIDENCE ABROAD 
ARTICLE 4 


SECTION 1. When for the purpose of a civil proceeding a tribunal of a 
State (State of origin) requires that evidence be obtained in the territory 
of another State (State of execution), a letter rogatory may be addressed by 
the tribunal to a particular tribunal or generally ‘‘to any competent tribunal” 
of the State of execution. 


SECTION 2. The letter rogatory shall contain a statement of: 

(a) The title and address of the tribunal issuing the letter rogatory;. 

. (b) The nature of the proceeding for which evidence is required and 
the names and descriptions of the parties to the proceeding, and 
any other information deemed useful in regard to the proceeding ; 

(c) The request for the procuring of the evidence required; and 

(d) The name, description and address, so far as known, of any person 
from whom evidence is required. 


SECTION 3. The letter rogatory may be accompanied by a list of inter~ 
rogatories to be put to witnesses; and it may request the oral examination of 
witnesses, to be conducted either by the parties to the proceeding or by the 
tribunal, and the recording of the testimony. 


SECTION 4. The letter rogatory may be accompanied by a description of 
any documents, books, papers, records, samples, objects, or premises, the 
production, identification or examination of whiet/is requested. 


SECTION 5. If the letter rogatory and accompanying papers are not 
drawn in the language of the State of execution, a translation into that 
language must be transmitted with the letter rogatory. | 


SECTION 6. The letter rogatory may be transmitted by the tribunal 
issuing it or by a diplomatic or consular officer of the State of origin, to the 
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authority designated to receive such letters by the State of execution, or a 
particular tribunal or the ministry of justice of the State of execution; or the 
letter rogatory may be transmitted by the government of the State of origin 
to the government of the State of execution through the diplomatic channel. 


SECTION 7. Ifa tribunal to which a letter rogatory is addressed is unable 
to execute it, that tribunal on receipt of the letter rogatory shall forward it 
to a tribunal competent and able to execute it, with the same force and 
effect as though it had originally been addressed to the latter tribunal. 


SECTION 8. A letter rogatory duly issued in accordance with the provi- 
sions of this Convention shall be executed unless 
(a) Execution is impossible on account of absence of the person whose 
evidence is required, or on account of inability to locate such per- 
son, or for any similar reason; or 
(b) The government of the State of execution considers that execution 
of the request would be contrary to the public interest. 
If a letter rogatory is not executed, the tribunal from which the letter 
rogatory emanated shall be promptly informed of the reason for failure to 
execute it. 


SECTION 9. Execution of a letter rogatory may be refused in so far as 
the evidence sought would be patently irrelevant to the proceeding in the 
State of origin, or in so far as the taking of the evidence sought would violate 
‘a privilege accorded by the law of the State of execution. 


- . SECTION 10. In the execution of a letter rogatory the same procedure 
and the same compulsive measures shall be employed as may be employed 
for the taking of evidence in à domestic proceeding; provided that if the em- 
ployment of a particular procedure has been requested, it shall be employed 
in so far as it is not forbidden by the law of the State of execution. 


SECTION 11. In the execution of a letter rogatory a tribunal shall if so 
requested give reasonable notice of the time and place of its intended taking 
of evidence, to any person designated to this end by the tribunal issuing the 
letter rogatory, and to any diplomatic or consular officer through whom the 
letter rogatory was transmitted; it shall permit the parties to the proceeding 
in the State of origin, or their representatives, to be present when the 
evidence is taken. 


SECTION 12. A tribunal which executes a letter rogatory shall send 
to the tribunal from whictnthe letter rogatory emanated a certificate of the 
fact, the date and the manner of the execution, following as nearly as pos- 
sible any form suggested in the letter rogatory, together with the evidence 
procured and a record of any testimony taken. 


SECTION 13. The execution of a letter rogatory may be postponed 
pending the receipt of a satisfactory guarantee of reimbursement of the ex- 
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pense to be incurred, including the expense of obtaining evidence in a spe- 
cial manner; but such expense shall not exceed the amount payable under 
the law of the State of execution in connection with an analogous domestic 
proceeding in that State. 


ARTICLE 5 


SECTION 1. When for the purpose of a civil proceeding a tribunal of a 
State (the State of origin) requires that evidence be obtained in the territory 
of another State (the State of execution), it may appoint one or more com- 
missioners to obtain such evidence, either by taking the testimony of wit- 
nesses or by securing the production, identification or examination of docu- 
ments, books, papers, records, samples, objects or premises. A diplomatic 
or consular officer of the State of origin may be appointed as such a com- 
missioner. 


SECTION 2. A commissioner shall be permitted by the State of execution 
to invite the attendance of witnesses, to administer oaths to witnesses, to 
examine witnesses in accordance with any procedure prescribed by the ap- 
pointing tribunal, to record the testimony taken and transmit the record 
to the appointing tribunal, and to obtain and transmit to the appointing 
tribunal any kind of evidence not forbidden by the law of the State of 
execution. 


SECTION 3. A commissioner may not exercise any compulsion for secur- 
ing the attendance of witnesses or the giving of testimony or the production ~ 
of any evidence; but he may petition a competent tribunal of the State of 
execution to compel the attendance of witnesses, the giving of testimony and 
the production of evidence. 


SECTION 4. In petitioning for compulsive measures, the commissioner 
shall set forth his appointment as commissioner, the names and addresses of 
the persons against whom compulsion is sought, the nature of the proceed- 
ing in aid of which evidence is sought, the nature of the evidence sought, 
and the particular compulsive measures desired. 


SECTION 5. A petition for compulsive measures duly made in accordance 
with the provisions of this Convention shall be granted, unless 
(a) The granting of the petition is impossible on account of absence of 
the person whose evidence is required, or on account of inability to 
locate such person, or for any similar reason’; or 
(b) The government of the State of execution considers that the grant- 
ing of the petition would be contrary to the public interest. 


SECTION 6. The tribunal petitioned shall aid the commissioner by order- 
ing such compulsive measures as are provided by the law of the State of 
execution for compelling the attendance of witnesses, the giving of testimony 
and the production of evidence in analogous domestic cases. 
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SECTION 7. The granting of compulsive measures may be refused in so 
far as the evidence sought would be patently irrelevant to the proceeding in 
the State of origin, or in so far as the taking of the evidence sought would 
violate a privilege accorded by the law of the State of execution. 


SECTION 8. The granting of compulsive measures may be postponed 
pending the receipt of a satisfactory guarantee of reimbursement of the ex- 
pense to be incurred; but such expense shall not exceed the amount payable 
under the law of the State of execution in connection with an analogous do- 
mestic proceeding in that State. 


PART IV. CRIMINAL PROCEEDINGS—SERVICE OF DOCUMENTS 
ARTICLE 6 


SECTION 1. When for the purpose of a criminal proceeding a tribunal of 
a State requires a document to be served on a person in the territory of 
another State, the service may be effected by the method provided for in 
Article 2 of this Convention. 


SECTION 2. The execution of a request may be refused, however, 
(a) If the person sought to be served is the person accused of crime in 
the proceeding in the State of origin; or 
(b) If the proceeding in the State of origin deals with a political offense. 


ARTICLE 7 


When in accordance with the provisions of Article 6 a summons to appear 
as a witness in the territory of the State of origin has been served on a person 
in the territory of the State of execution, and where such person has re- 
sponded to the summons, he shall not be subject, while in the territory of 
the State of origin, to arrest or the service of civil or criminal process in con- 
nection with matters which arose prior to his arrival in the State of origin in 
response to the summons. This provision shall not apply, however, if such 
person voluntarily remains in the territory of the State of origin for a period 
of thirty days after having given his evidence. 


PART V. CRIMINAL PROCEEDINGS—OBTAINING EVIDENCE 
ABROAD 


ARTICLE 8 


SECTION 1. When for the purpose of a criminal proceeding a tribunal of 
a State requires that evidence be obtained in the territory of another State, 
such evidence may be obtained in any one or more of the methods provided 
for in Articles 4 and 5 of this Convention. 


SECTION 2. The execution of a letter rogatory, or of a petition for com- 
pulsive measures made by a commissioner appointed under Article 5, may be 
refused, however, 
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(a) If evidence is sought from a person who is the person accused of 
crime in the proceeding in the State of origin; or 
(b) If the proceeding in the State of origin deals with a political offense. 


SECTION 3. If requested by the tribunal in the State of origin, the State 
of execution shall deliver to the requesting tribunal any property in the pos- 
session of its authorities which may serve as evidence in the criminal pro- 
ceeding in the State of origin, provided that such delivery will not work an 
injustice to any person and will not interfere with the administration of jus- 
tice in the State of execution. The State of origin shall return such property 
to the State of execution when it is no longer required for the purpose for 
which it was delivered. 


ARTICLE 9 


A State shall, upon the request of another State, supply to the latter copies 
of records of conviction, photographs, fingerprints and descriptions of any 
person convicted of crime, which may be in the possession of its authorities. 
Compliance with such a request may not be refused unless the government 
of the requested State considers that compliance would be contrary to the 
public interest. 


PART VI. INTERNATIONAL PROCEEDINGS 


ARTICLE 10 


SECTION 1. When for the purpose of an international proceeding an ° 
international tribunal requires service of a document on a person in the 
territory of any State (State of execution), whether or not such State is a 
party to the international proceeding or to the agreement creating the in- 
ternational tribunal, a request for the service of the document may be ad- 
dressed by the international tribunal to a particular tribunal or generally 
‘to any competent tribunal”? of the State of execution. 


SECTION 2. The request shall be accompanied’ by the document to be 
served and shall contain a statement of: 
(a) The title and address of the international tribunal making the 
request; 
(b) The nature of the international proceeding in which the service is 
required, and the names of the parties to the proceeding; 
(c) The nature of the document to be served; and 
(d) The name, description and address of the person upon whom the 
document is to be served. 
The request may contain also any other information deemed nécessary in 
regard to the proceeding, as well as suggestions as to the time, place and 
manner of service, and as to the form of proof of service. 
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SECTION 3. If the request and the accompanying document are not 
drawn in the language of the State of execution, a translation into that lan- 
guage must be transmitted with the request. 


SECTION 4. The request shall be transmitted by the international tri- 
dunal making it to the ministry of foreign affairs or to any authority desig- 
nated to receive such requests by the State of execution. 


SECTION 5. A request duly made in accordance with the provisions of 
this Convention shall be executed unless 
(a) Execution is impossible on account of absence of the person upon 
whom service is requested, or on account of inability to locate such 
person, or for any similar reason; or 
(b) The government of the State of execution, that State not being a 
party to the international proceeding, considers that the execution 
of the request would be contrary to the public interest. 
If a request is not executed, the international tribunal from which the re- 
quest emanated shall be promptly informed of the reason for failure to 
execute it. 


SECTION 6. In the execution of a request service shall be effected as 
nearly as practicable in the manner prescribed by the law of the State of 
execution for analogous documents of local origin; provided that a sugges- 
tion of a particular manner of service shall be followed in so far as it is not 


forbidden by the law of the State of execution. 


- _SECTION 7. A tribunal which executes a request shall send to the in- 


ternational tribunal from which the request emanated, a certificate of the 
fact, the date and the manner of the service effected, following as nearly as 
possible any form suggested in the request. 


SECTION 8. The execution of a request for the service of a document 
may be postponed pending the receipt of a satisfactory guarantee of re- 
imbursement of the expense to be incurred, including the expense of ef- 
fecting service in a special manner; but such expense shall not exceed the 
amount payable under the law of the State of execution in connection with 
an analogous domestic proceeding in that State. 


ARTICLE 11 


SECTION 1. When for the purpose of an international proceeding an 
international tribunal requires that evidence be obtained in the territory of 
any State (State of execution), whether or not such State is a party to the 
international proceeding or to the agreement creating the international 
tribunal, a detter rogatory may be addressed by the international tribunal to 
a particular tribunal or generally ‘‘to any competent tribunal” of the State of 
execution. 
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SECTION 2. The letter rogatory shall contain a statement of: 

(a) The title and address of the international tribunal issuing the letter 
rogatory; 

(b) The nature of the international proceeding for which evidence is 
required and the names of the parties to the proceeding, and any 
other information deemed useful in regard to the proceeding; 

(c) The request for the procuring of the evidence required; and 

(d) The name, description and address, so far as known, of any person 
from whom evidence is required. 


SECTION 3. The letter rogatory may be accompanied by a list of in- 
terrogatories to be put to witnesses; and it may request the oral examination 
of witnesses, to be conducted either by the parties to the proceeding or by 
the tribunal, and the recording of the testimony. 


SECTION 4. The letter rogatory may be accompanied by a description of 
any documents, books, papers, records, samples, objects or premises, the 
production, identification or examination of which is requested. 


SECTION 5. If the letter rogatory and accompanying papers are not 
drawn in the language of the State of execution, a translation into that 
language must be transmitted with the letter rogatory. 


SECTION 6. The letter rogatory shall be transmitted by the international 
tribunal issuing it to the ministry of foreign affairs or to any authority desig- 
nated to receive such letters by the State of execution. 


SECTION 7. A letter rogatory duly issued in accordance with the pro- . 
visions of this article shall be executed unless 
(a) Execution is impossible on account of absence of the person whose 
evidence is required, or on account of inability to locate such per- 
son, or for any similar reason; or 
(b) The government of the State of execution, that State not being a 
party to the international proceeding, considers that the execution 
of the request would be contrary to the public interest. 
If a letter rogatory is not executed, the international tribunal from which 
the letter rogatory emanated shall be promptly informed of the reason for 
failure to execute it. 


SECTION 8. Execution of a letter rogatory may be refused in so far as 
the evidence sought would be patently irrelevant to.the international pro- 
ceeding, or in so far as the taking of the evidence would violate a privilege 
accorded by the law of the State of execution. ¢ 


SECTION 9. In the execution of a letter rogatory the same procedure and 
the same compulsive measures shall be employed as may be employed for 
the taking of evidence in a domestic proceeding; provided that‘if the em- 
ployment of a particular procedure has been requested, it shall be employed 
in so far as it is not forbidden by the law of the State of execution. 
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SECTION 10. In the execution of a letter rogatory a tribunal shall if so 
requested give reasonable notice of the time and place of its intended taking 
of evidence, to any person designated to this end by the international tri- 

, bunal; it shall permit representatives of the parties to the international 
proceeding to be present when the evidence is taken. 


SECTION 11. A tribunal which executes a letter rogatory shall send to 
the international tribunal from which the letter rogatory emanated, a certifi- 
cate of the fact, the date and the manner of the execution, following as 

' nearly as possible any form suggested in the letter rogatory, together with 
the evidence procured and a record of any testimony taken. 


SECTION 12. The execution of a letter rogatory may be postponed pend- 
ing the receipt of a satisfactory guarantee of reimbursement of the expense 
- !to be incurred, including the expense of obtaining evidence in a special 
manner; but such expense shall not exceed the amount payable under the 
law of the State of execution in connection with an analogous domestic pro- 
ceeding in that State. 


PART VII. INFORMATION ON LAW OF OTHER STATES 
ARTICLE 12 


SECTION 1. When for the purpose of any proceeding a tribunal of a 
` State requires information on any question concerning the law of another 
. State, a request for such information may be addressed by the tribunal to 
the government of the other State. 


SECTION 2. The request for information shall contain a statement of: 
(a) The title and addréss of the tribunal requiring the information; 
(b) The nature of the proceeding for which the information is required, 
the names and descriptions of the parties to the proceeding, and 
such information in regard to the proceeding as will enable a proper 
reply to be given; and 
(c) The question upon which information is required. 
SECTION 3. The request for information shall be transmitted through 
the diplomatic channel. | 


SECTION 4. Upon receipt of a request for information a government 
shall promptly send a reply through the diplomatic channel, either 
(a) Transmitting a response containing the information requested, 
prepared by its own law officers, or by one of its tribunals, or by an 
expert of its own selection, the source of the response being stated; 
or, A 
l (b) Refusing to supply the information requestéd. 
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PART VIII. GENERAL PROVISIONS 
ARTICLE 13 


Nothing in this Convention shall be construed to prevent the service of a 
document or the obtaining of evidence or of information on law in the terri- 
tory of another State by any method provided for by the law of the State of 
origin and not forbidden by the law of the other State, or by any method pro- 
vided for in any agreement between the States concerned. 


ARTICLE 14 


Nothing in this Convention shall be construed to determine the legal 
validity or effect of the service of a document in accordance with the pro- 
visions of this Convention, or the disposition to be made of or value to be 


attached to evidence or to information on law obtained in accordance with . 


the provisions of this Convention. 


JUDICIAL ASSISTANCE 
INTRODUCTORY COMMENT * 


The term “international judicial assistance” (assistance judiciaire inter- 
nationale; internationale Rechtshilfe; assistenza guidiziaria internazionale) is 
sometimes used to cover a variety of topics, including extradition, execution 
of foreign judgments, service of documents in foreign states, obtaining evi- 
dence in foreign states, agreements dealing with the cautio judicatum solvi, 
agreements providing for legal assistance to indigent aliens, and other related 
topics. One of these topics, extradition, forms the subject of a draft con- 


‘vention published by the Research in International Law in 1935. 


For present purposes, the term is used with a narrower meaning. The 
present draft convention covers the following: service of documents and 
obtaining evidence for use in civil, criminal and international proceedings, 
and information on the law of other states. The most important topic not 
dealt with is that of execution of foreign judgments; it was felt that the 
difficulty of this subject rendered advisable its consideration as a separate 
undertaking. For the purpose of the comment to this draft, the term 
“‘udicial assistance” will include only the topics covered by the draft. 

The history of international judicial assistance has not yet been written. 
There is no doubt that the practice is of great antiquity. A very early case 


_of judicial assistance is recorded in a Greek inscription dating from the first 


‘or second century B.C., when a dispute between the states of Cos and 


Calymna over the repayment of a public loan was submitted to the arbitra- 
tion of the State of Knidos, the latter issued a decree embodying a series of 
rules for the taking of the testimony of witnesses in the territory of the two 
contesting states.! The Roman law provided for the taking of testimony of 
witnesses in a province other than that of the forum before a local judge on 
the request of the judge of the forum? The practice of the English courts of 
requesting foreign courts to take testimony abroad dates back at least to 
1295.3 | 

Apart from incidental provisions concerning the service of documents 
contained in consular treaties, no provision for judicial assistance by treaty 


* Dr. Sigmund Sichel and Miss Ruth Bacon served as Research Assistants in the prepa- 
ration of this Draft. 
1 For the text and translation of the decree see 1 Dareste, Recueil des inscriptions juridiques 
grecque yer): p. 158 ff.; see also Hitzig, Aligriechische Staatsverträge über Rechtshilfe (no 
ate), p. 56. 
äs an ae ; td, 20; Dig.22.5.3.3.4 ; 3 Bethmann-Hollweg, Der römische Civilprozess 
3 1 Rolle’s Abridgment (1668), p. 530. Rolle, loc. cit., also records a case from the time 
of James I in which the court required a foreign judgment to be executed because required 
by the Law of Nations. ‘Le Judge del Admiraltie poet executer cest judgment per impris- 
onment del partie, et il ne serra, deliver per le common ley; car ceo est per la ley de Nations 
que le justice dun Nation serra aidant al Justice d’auter Nation, et lun d’executer le judge- 
ment de l’auter; et le ley d’Engleterre prist notice de cest ley, et le Judge del Admiraltie est 
f proper Magistrate pur cest purpose, car il solment ad execution del ley Civill deins cest 
elme.” 
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occurs until well into the nineteenth century. The treaty between France 
and Baden of April 16, 1846 ! is said to have been the first to deal with the 
subject? Most of the articles of this treaty are devoted to the execution of 
judgments; three articles deal with the service of documents and the obtain- 
ing of testimony. They are as follows: 


Art. 4. Les deux Gouvernemens contractans s’engagent à faire 
remettre les significations ou citations, et 4 faire exécuter les commis- 
sions rogatoires, tant en matiére civile que criminelle, autant que les 
lois du pays ne s’y opposent point. Les récépissés des significations et 
citations seront délivrés réciproquement. 

Art. 5. Les commissions rogatoires seront transmises par la voie 
diplomatique. 

Art. 6. Les frais occasionnés par les significations ou commissions 
rogatoires, ainsi que le port des lettres, resteront à la charge de PEtat 
requis. 

In the last quarter of the nineteenth century a movement for the codifica- 
tion by treaty of the rules of private international law took place, and the 
subject of judicial assistance found a place in this movement. Between 
1861 and 1866 and between 1881 and 1885 the Italian Government attempted 
to bring about an international conference.*? A similar attempt was made 
by the Netherlands Government in 18744 At the Congress of Montevideo 
in 1889, a Convention on Procedural Law was signed by six South American 
States (Argentina, Bolivia, Brazil, Chile, Paraguay, Peru and Uruguay).5 

A conference on private international law took place at The Hague in 
1893 at the invitation of The Netherlands. In 1894 a second conference was 
held, which drafted a convention on civil procedure, signed on November . 
14, 1896.6 The subject of civil procedure was not considered at the third 
conference held in 1900. In 1904 a fourth conference was held, at which a 
new convention on civil procedure was elaborated and it was signed July 17, 
1905.7 This convention replaced, by its terms, the Convention of 1896. 

The Convention of 1905 came into force on April 4, 1909, the following 
States being then bound: Germany, Austria, Belgium, Denmark, Spain, 


19 Martens, Nouveau Recueil Général de Traités, p. 126. i 

2 Monier, Des Commissions rogatoires en droit international (1909), p. 20. An extradition 
treaty between France and The Netherlands, November 8, 1844, 7 Martens, N.R.G., p. 
571, contained a number of articles on the obtaining of evidence in criminal matters. 

3 See 1 Contuzzi, Conventions de la Haye (1904), ch. 1; Documenti diplomatici presentati 
alla Camera dal Ministro degli Affari Esteri, Atti Parlamentori, Legislatura XV—Prima 
Sessione 1882-83-8485, (1885). 

41 Contuzzi, op. cit., p. 8. ‘ 

5 For the text of this convention see Appendix VI. See also Segonia, El derecho in- 
ternacional privado y el Congreso Sud-Americano de Montevideo (1889); Diez de Medina, 
Cee observaciones á los Tratados sancionadas por el Congres Internacional Sud-Americano 

$ For the text of this convention see Appendix VI. 

T For the text of this convention see Appendix VI. See also Kosters et Bellemans, Les 
Conventions de la Haye (1921); Contuzzi, op. cit.; Cluzel, La nouvelle Convention de 
la Haye sur la procédure civile (no date); Meili und Mamelok, Das internationtle Privat- 
und Zwilprozessrecht auf Grund der Haager Konventionen (1911); Huismann, La Convention 
ar herd de la Haye du 17 juillet 1906, 11 Rev. de droit int. et de lég. comp., (2ième sér., 

» P. 320. 
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France, Hungary, Italy, Norway, The Netherlands, Portugal, Rumania, Russia, 
Sweden, Switzerland. Luxemburg became bound August 3, 1909. None 
of these States has denounced the convention. However, under the Treaties 
of Versailles (Art. 287), St. Germain (Art. 238) and Trianon (Art. 221), the 
convention does not apply to relations between France, Portugal and 
Roumania on the one hand, and Germany, Austira, and Hungary on the 
other. On July 4, 1924, a protocol was concluded between the parties of 
the Convention of 1925, opening the convention to adherence by other 
States (51 League of Nations Treaty Series 227; 2 Hudson, International 
Legislation, p. 1291). In consequence of this protocol the following States 
have adhered to the convention: Danzig, June 9, 1926; Estonia, November 
22, 1929; Finland, June 9, 1926; Latvia, March 26, 1930; Poland, June 9, 
1926; Czechoslovakia, October 20, 1926, and Yugoslavia, April 8, 1930. 
By a reservation to the protocol of 1924, the Convention of 1905 is not 
applicable as between France and the States just mentioned.! A protocol 
conferring on the Permanent Court of International Justice competence to 
‘ interpret the Hague Conventions on Private International Law was opened 
for signature March 27, 1931 (5 Hudson, International Legislation, p. 933). 
By November 1, 1934, the protocol had been signed on behalf of seventeen 
States. 

In 1918, the Lord Chancellor of Great Britain appointed a committee to 
consider the subjects of the conduct of legal proceedings between parties in 
Great Britain and parties abroad and the enforcement of judgments and 
awards. The committee prepared two draft conventions, one on enforce- 
. ment of judgments and the other on civil procedure? In 1922 a Convention 
on Civil Procedure was concluded between Great Britain and France,’ and to 
date twenty-one similar conventions have been concluded by Great Britain.‘ 

The United States is not a party to any treaty on judicial assistance, 
unless the exchange of notes with the Soviet Union of November 22, 1935 ë 
can be considered as embodying an agreement. This note appears to be 
merely an explanation of the law of the United States. Articles on judicial 
assistance appear In a number of treaties of the United States dealing with 
smuggling. 
| Recently, however, interest has been aroused in this subject in the United 

States. At the meeting of the American Bar Association in July, 1938, a 
_ resolution was adopted urging “the Department of State to negotiate with 

1 See 31 Revue Critique de Droit International (1986), p. 195-196. 
2 hese ng Foreign Procedure—Report of the Committee Appointed by the Lord Chancellor 
Less LL À Nations Treaty Series, p. 448. 
4 France, Feb. 2, 1922; Belgium, June 21, 1922; Czechoslovakia, Nov. 11, 1924; Germany, 
' March 20, 1928; Spain, June 27, 1929: Sweden, Aug; 28, 1930; Italy, Dec. 17, 1930; Norway, 
July 9, 1981; ne Aug. 26, 1931; 
Turkey, Nov. 28, 1931; Estonia, Dec. 22, 1931; Netherlands, May 31 , 1932; Denmark, Nov. 
29, 1932; Finland, Aug. 11, 1933; Lithuania, April 24, 1934; ; ad July 25, "1935; Hungary, 


Sept. 25, 1935; Greece, Feb. 27, 1986; Yugoslavia, Feb. 27, 
5 U. S. Executive Agreement Series, No. 83; see ‘Appendix VII. 
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foreign governments, subject to reciprocity, treaties or conventions provid- 
ing for a more efficient and speedier method of obtaining evidence abroad 
for use in legal proceedings pending in this country.’"! It is understood that 
a number of States have recently indicated a desire to enter into treaties 
on judicial assistance with the United States. 
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JUDICIAL ASSISTANCE 
PART I. USE OF TERMS 


ARTICLE 1 | 


As the terms are used in this Convention: 
(a) A ‘State’ is a member of the community of nations. 


COMMENT 


The use of the term ‘‘State”’ in the Convention is similar to its use in other 
draft conventions prepared by the Research in International Law. 


[As the terms are used in this Convention:] 
(b) A “person” is a natural or a juristic person. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 1(b). In this Convention the words: 

(2) “persons” shall be deemed to mean individuals and artificial 
persons; 

(3) “artificial person” shall be deemed to include partnerships, com- 
panies, societies and other corporations. 


COMMENT 


The term “person” is used in this Convention with reference to the service 
of documents, obtaining of evidence and furnishing information regarding 
convicted persons. It includes natural persons, corporations and compa- 
nies, partnerships, associations, societies, business trusts and any combina- 
tions or groups of interests which have been given juristic personality. The 
Convention does not state which law is decisive for the existence of juristic 
personality, thereby leaving the matter to the determination of the courts of 
the respective States involved. Possibilities of conflict ‘may easily be en- 
visaged. Thus a partnership is formed under the laws of State A and does 
business in State B; it is considered a juristic person by State B but not by 
State A; a request by a tribunal of State B for the service of a document on 
the partnership in State A might be refused by a tribunal of State A on the 
ground that the partnership is not a person within the meaning of this Con- 
vention. While such a situation is not desirable, it is believed that problems 
of this kind must be dealt with, if at all, in a separate convention on juristic 
persons. 

[As the terms are used i in this Convention :] 

(c) The “language” of a State is any official language of that State. 
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COMMENT 


The question of language is of importance in connection with requests for 


| Judicial assistance and documents to be served. In this Convention where a 


document is required to be drawn in or translated into the “language” of a 
State, any official language of the State is meant, and not the official language 


_ of the particular tribunal addressed. The Hague Convention of 1905 differs 


from this Convention in that it refers to the language ‘de l’autorité re- 
quise.” Thus, under the present Convention a document sent to a tribunal 
sitting in the Canton of Geneva whose official language is French, might 


. be sent either in French, German or Italian, which are the official languages 


of the State of Switzerland. Under the Hague Convention the particular 
language in use in the cantons must be used in requests for judicial assistance 


` addressed to Swiss authorities. See Circular of the Minister of Justice of 


France, February 10, 1910, Kosters et Bellemans, Conventions de la Haye, 


' p.1103. It might be thought that some inconvenience might result from the 
_ provision of this present Convention. However, no other alternative would 


be satisfactory. A requirement for the use of the official language of the 
particular tribunal addressed could not apply in cases where a request is 
addressed generally “to any competent tribunal.” A requirement for the 


use of all the official languages of a State would impose a severe burden on 
' requesting tribunals. 


[As the terms are used in this Convention :] 
(d) A ‘‘tribunal of a State” is a judicial authority, or an administrative 


| | “authority while engaged in the exercise of judicial or quasi-judicial functions, 
_ created by the State or by a political subdivision thereof. 


COMMENT 


The term “tribunal” as here used includes all courts and a limited number 


of administrative agencies. The judicial authority must be an authority 


created by the State or a political subdivision. A judicial body set up by a 


' private association to adjudicate among its members or a tribunal of arbitra- 


tion set up by private parties to adjudicate controversies between them is 


. not included, unless the law of the State declares it to be a judicial authority 


of the State. Proceedings before a legislative body, e.g., an investigation by 
a Congressional committee, are not included, unless the legislative body is 


| acting as a judicial authority, as in cases of impeachment by the United 
. States Senate. e 


The inclusion of certain administrative authorities in the term “tribunal” 


_ marks an important departure from a number of existing treaties. The 
` Hague Convention of 1905 provides for the issuing of letters rogatory only 
_ by a “judicial authority” although they may be addressed to a “competent 
| authority” (Art. 8). While the provisions dealing with service of documents 


ARTICLE 1 31 


apply to documents emanating from an “authority,” without qualification 
as to the character of the latter, only documents “‘en matiére civile ou com- 
merciale” are covered. In the Fourth Hague Conference, the Italian dele- 
gates urged the elimination of the words ‘‘en matière civile ou commerciale” 
in order to perrhit service of documents in administrative matters. The 
Committee of the Conference stated that these words did not exclude ad- 
ministrative matters provided they were of a “civil or commercial nature.” 
“Du moment ot des intéréts privés sont en jeu, la Convention s’applique, 
quelle que soit la nature de la juridiction.” Actes de la quatrième Conférence 
de la Haye, p. 85. This interpretation was set forth in a circular sent by the 
French Minister of Foreign Affairs to the diplomatic and consular agents of 
various States on January 20, 1910, as follows: 


Ces termes [en matiére civile ou commerciale] n’excluent pas d’une 
façon absolue l’application de la Convention en matière administrative 
lorsque, par exemple, la juridiction administrative connaitrait des ques- 
tions du genre de celles soumises aux tribunaux civils ordinaires quand 
le débat s’éléve entre particuliers. (Kosters et Bellemans, Conventions 
de la Haye, p. 1087.) 


For an extensive discussion of this problem see Cluzel, La nouvelle Convention 
de la Haye sur la Procédure Civile, p. 12. German writers have construed 
the Hague Convention to apply to all civil law controversies (bürgerliche 
Rechisstreitigkeiten), including those before trade courts, commercial courts 
and administrative authorities, but not to matters of public law (Angelegen- . 
heiten des öffentlichen Rechts) even when pending before ordinary courts. 
Stein, Zivilprozessordnung, p. 24 (13th ed. 1926). ` 

In the British treaties requests for the service of documents or the taking 
of evidence may be made only by judicial authorities although the requests 
may be addressed to ‘‘a competent authority of the country of execution.” 
See, e.g., Great Britain-Yugoslavia, Convention of February 27, 1936, Arts. 
2and7. The French-Soviet Agreement of August 11, 1936, provides for the 
service of ‘‘legal and notarial documents in civil and commercial matters”? 
and the execution of ‘‘rogatory commissions in such:matters,” issuing from 
French or Soviet “authorities” (Art. 1), but provides also that either of the 
States may refuse to execute a rogatory commission, ‘‘if under the law of the 
High Contracting Party applied to, the action requested is not within the 
competence of the judicial authorities.” 

A treaty of August 7, 1930, between Italy and Panama provides that in 
criminal matters “the judicial authorities of one of the contracting States 
may request the judicial authorities of the other State” to obtain evidence by 
letters rogatory. Art. 17 (133 British and Foreign State Papers, 676). The 
term “judicial authorities” is also used in the treaty of April 6, 1922; between 
Italy and Czechoslovakia, Art. 6 (123 ibid., 821), and in the Treaty of Cen- 
tral American Confraternity, signed at Guatemala, April 12, 1984, Art. 13 (6 
Hudson, International Legislation, 829). The term “ courts” is used in the 
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. treaty of February 28, 1915, between Paraguay and Uruguay, Art. 1 (15 
_ League of Nations Treaty Series, 199), and in the additional Protocol of March 
_ 6, 1925, between Czechoslovakia and Poland, in which courts-martial are 

included within the term “courts” (125 B. & F.S.P. 408). On the other 
hand, the German-Turkish Treaty of September 3, 1930, applies to all crimi- 
_ nal matters “whether pending before judicial or administrative authorities.” 
_ Art. 1 (133 B. & F.S.P. 550). 

An interesting American case is ke Martinelli, 219 Mass. 58, 106 N. E. 
557 (1914), which held that a Massachusetts court could not issue letters 
rogatory for the taking of testimony to be used in a workmen’s compensation 
proceeding pending before an Industrial Accident Board, even though the 
statute gave the Board power to subpoena witnesses and provided for the 
enforcement of such subpoenas by the court. The ground of the decision 
was that letters rogatory can only be issued in aid of proceedings pending in 
the court which issues them. 

The reasons for the reluctance of States to provide for assistance in ad- 
ministrative matters are obscure. Most probably this reluctance stems 
from the traditional refusal to execute foreign tax laws. While there may be 
well-founded reasons for not collecting taxes levied by a foreign State, there 
seems little reason to deny assistance in the service of documents and the 
obtaining of evidence. The modern State administers justice through 
administrative agencies as well as through courts. If there be need for 
. international coöperation in furthering the administration of justice in con- 
troversies involving private interests, there is an equal, if not greater, inter- 
‘est in the case of controversies involving public interests. 

There are at least four possible ways of dealing with the problem of ad- 
ministrative proceedings: . 

(a) It would be possible to include any proceeding conducted by an ad- 
ministrative authority. This would result in providing for international 
assistance to administrative investigations whether made for the purpose . 
_ adjudicating a controversy or for some non-adjudicative purpose, e.g., 
Federal Trade Commission investigation for the purpose of reporting Ae 
Congress. It is believed that such an extension of judicial assistance would 
_ go too far beyond the existing practice which has been built up on the basis 
of extending aid in cases of adjudications of controversies. 

(b) It would be possible to include only proceedings before an adminis- 
trative authority engaged in the adjudication of a controversy to which the 
authority is not a party. This would be a highly artificial category since it 
would depend not on the substance of the interests involved, but on the form 
' of procedure. For example, as regards the United States, it would permit 
. assistance to be granted to proceedings before the Board of Tax Appeals, but 
not before the Federal Trade Commission. 

(c) It would be possible to include only proceedings before an administra- 
tive authority engaged in the adjudication of a controversy to which only 


ARTICLE 1 39 


private persons are parties. Obviously, this would sharply limit the scope of 
the Convention and would bring it closer to the Hague Convention of 1905. 
For reasons already stated, it was thought undesirable to exclude controver- 
sies involving public interests from this Convention. 

(d) This Convention extends the term “tribunal” to any administrative 
authority while engaged in the exercise of judicial or quasi-judicial functions. 
The nature of the parties to the controversy is not material. The con- 
troversy might be between two private persons (as in a proceeding before a 
Workmen’s Compensation Commission), or between a public authority and 
a private person (as in a proceeding before the Board of Tax Appeals), or 
between a private person and the administrative authority adjudicating the 
controversy (as in a proceeding before the Federal Trade Commission), or 
even between two agencies of the State. An agency exercising both adminis- 
trative and quasi-judicial functions may take advantage of the provisions 
of this Convention, but only in connection with an exercise of its quasi- 
judicial functions, since it is only “while engaged” in the exercise of such 
functions that it is a “tribunal” within the meaning of this Convention. 


[As the terms are used in this Convention:] 

(e) An ‘‘international tribunal” is a tribunal created by the agreement of 
two or more States for the adjudication or settlement of a controversy be- 
tween States. 


COMMENT 


The term “international tribunal” as here used includes only tribunals’ 
which are created first, by the agreement of two or more States, second, for 
the adjudication or settlement of a controversy, third, between States. 

Since the tribunal must be created by agreement of two or more States, 
tribunals set up by the domestic legislation of a State, as for example the | 
Special Mexican Commission of the United States, are not included although 
such tribunals can be classified as judicial or administrative authorities of 
the State of creation within the meaning of Article 1(d) and may thus use 
the procedure under other parts of this Convention. So also the United 
States Court of Claims would not become an international tribunal if it 
had pending before it a suit by a foreign State against the United States. 
Nor would a prize court established by domestic legislation be an interna- 
tional tribunal in the sense here used. The tribunal must be created for 
the adjudication or settlement of controversies, which means that Inter- 
national Commissions of Inquiry set up under the Hague Convention on 
the Pacific Settlement of International Disputes and other purely fact- 
finding bodies are excluded. This Convention is concerned with dssistance 
to judicial and quasi-judicial agencies and does not deal with assistance 
in other matters. 

The tribunal need not be a permanent or continuing one; it is enough that 
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it was set up for the settlement of a single controversy. Nor need the pro- 
' ceedings be directed towards a judgment based on law since the tribunal may 
. be for the “settlement” of a controversy as well as its adjudication. Thus 
, a boundary commission would be included. The controversies must be 
_ “between States” and a tribunal whose jurisdiction is confined solely to 
controversies between individuals or between an individual and a State (as 
in the case of the International Criminal Court provided for in the Conven- 
tion of Nov. 16, 1937 [League Doc. C.547.M.384.1937.V]) is excluded. A 
tribunal for the adjudication of private controversies created in an area 
_beld under condominium by two States would obviously not be within the 
‘term as here used. The jurisdiction of the tribunal need not, however, be 
restricted solely to controversies between States. A tribunal like the former 
‘Central American Court of Justice which had jurisdiction both over contro- 
`: versies between States and over controversies between States and individuals 
would be an international tribunal, and it would be enabled to take ad- 
_vantage of the provisions of this Convention with regard to all of its pro- 
ceedings by virtue of the definition of “international proceeding” in Article 
.1ch) as “any proceeding before an international tribunal.” 

Of course, the fact that private interests are involved in the matters com- 
ing before the tribunal does not prevent it from being an “international 
tribunal.’ Thus the United States-Mexican General Claims Commission 
would be an “international tribunal” even though the claims before it are 
. said to be brought by one State on behalf of its nationals against the other 

. State. 
` It is to be noted that the controversies need only be “between States”? 
‘and not between the States which created the tribunal. If States A and B 
create a tribunal it is immaterial that the particular controversy involves 
States C and D which have been permitted to have recourse to a tribunal 
created by other States. 


[As the terms are used in this Convention:] 

(£) A ‘civil proceeding” is any contentious or non-contentious proceed- 
‘ing before a tribunal of a State, not directed to the investigation of crime or 
‘to conviction or punishment for crime. 


COMMENT 


_ The provisions of ‘the Hague Convention of 1905 are applicable “en 
matière civile ou commerciale,” but these terms are not defined in that 
Convention. It has already been shown that they were intended to apply 
to a limited class of administrative matters. See Comment under Article 
1(d). It vas pointed out by the Committee of the Fourth Hague Conference 
‘that the Convention applied both to ‘“‘juridictioh contentieuse” and to 
“juridiction volontaire ou gracieuse” by virtue of the title to the first part 
of the Convention reading: ‘Communication d’ Actes Judiciaires et Extra- 
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judiciaires.” (Actes de la quatrième Conférence de la Haye, p. 84) This 
interpretation of the Convention was made explicit in Prussia by the Gen- 
eral Instructions issued by the Prussian Ministry of Justice on June 16, 1910, 
the Instructions being made applicable ‘‘both in contentious and in non- 
contentious matters” (Angelegenheiten der streitigen oder der freiwilligen 
Gerichtsbarkeit). Kosters et Bellemans, Conventions de la Haye, p. 1020. 
The British conventions contain this introductory statement: ‘‘except where 
the contrary is expressly stated, this Convention applies to civil and com- 
mercial matters, including non-contentious matters.’ See also Poland- 
Czechoslovakia, Agreement of March 6, 1925 (125 B. & F.S.P. 394), Art. 
13(1), applicable to “civil, commercial and non-contentious cases.” 

In view of these precedents, it was thought advisable to state expressly 
that the term “‘civil proceeding” as here used includes contentious and 
non-contentious proceedings. Non-contentious jurisdiction (juridiction 
gracieuse; freiwilligen Gerichtsbarkeit; giurisdizione voluntaria) constitutes a 
distinct category of procedure in most European countries. Generally 
speaking, it covers those cases in which a party addresses himself to the 
courts without bringing in an adversary. Among the matters included under 
this head are adoption of children, insanity proceedings, replacement or 
correction of documents of civil status, appointment of liquidators in cases 
of dissolution of companies, appointment of guardians, various matters 
relating to probate and the administration of decedents’ estates, etc. See 
8 Garsonnet et Cézar-Bru, Traité de Procédure Civile (8d ed. 1925), p. 303. . 

The term “civil proceeding” is not here used in the technical sense of the . 
law of many States of Continental Europe in which a distinction is made 
between ‘‘civil,’”? “commercial” and “administrative” matters. As here 
' used it includes any proceeding, except one directed to the investigation 
of crime or to conviction or punishment for crime, before a tribunal in the 
sense in which the latter term is used in this Convention. 


[As the terms are used in this Convention:] 

(g) A “criminal proceeding” is any proceeding before a tribunal of a 
State, directed to the investigation of crime or to conviction or punishment 
for crime. 


COMMENT 


The term ‘‘eriminal proceeding” is here used in a broad sense to include 
any proceeding before a tribunal directed to the investigation of crime or to 
conviction or punishment for crime. A proceeding for the “investigation” 
of crime is ordinarily not carried on by a court in the usual sense. But in 
this Convention the term ‘‘tribunal’’ covers any “judicial aythority.” 
Thus an investigation carried on by a grand jury or by a juge d'instruction 
would be a ‘“‘criminal proceeding.” On the other hand an investigation 
carried on by police authorities or by a prosecuting attorney would not be 
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included since such agencies are not ‘“‘tribunals.’’ Nor would proceedings 
looking toward parole or pardon before a Parole Board or Pardon Board 
be included. 

The term “crime” is used here in the broad sense of an act or omission 


which is made an offense by the law of the State in which the proceeding is 
instituted. It includes the “felony” and “misdemeanor” of Anglo-Ameri- 


. can law, the contravention, délit, and crime of French law, the Ubertretung, 


Vergehen, and Verbrechen of German law. 


[As the terms are used in this Convention:] 
(h) An ‘‘international proceeding” is any proceeding before an interna- 


| tional tribunal. 


COMMENT 


While, under this Convention, an ‘‘international tribunal” is a tribunal 
created ‘‘for the adjudication or settlement of controversies between States,” 
the term “international proceeding” is not thus restricted. Any proceeding 
before an international tribunal is included. Thus, the Central American 
Court of Justice would have been an “international tribunal” within the 
meaning of this Convention because it was created by the agreement of 
several States for the adjudication of controversies between them; and 
it would have been able to use the provisions of this Convention in all its 


proceedings including those involving controversies between individuals 


-~ and States. Since the Permanent Court of International Justice is an inter- 
` national tribunal it could use the provisions of this Convention in connection 


with advisory proceedings even if such proceedings were considered to be 
not “controversies between States” but merely advisory declarations to the 
Council of the League of Nations. 


[As the terms are used in this Convention:] 

(i) “Evidence” includes oral and written statements of fact or opinion, 
books, papers, records, samples, objects, and generally any form of proba- 
tive material. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 6(b) (1). , “Taking of evidence” shall be deemed to include the 
taking of the statements of a plaintiff, defendant, expert or other person 
on oath or otherwise; the submission to a plaintiff, defendant, expert or 
any other person of any oath with regard to any legal proceedings and 
the production, identification and examination of documents, samples 
or other objects. 


: COMMENT 


Any form of probative material is included in the term “evidence” as here 
used. The enumeration of particular kinds of evidence is merely for pur- 
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poses of illustration and must not be taken as limiting the generality of the 
term. It is immaterial that the evidence is given by a party or by an out- 
side person, by an ordinary witness or by an expert. The term is not used in 
any technical sense and it is not to be limited by definitions or explanatory 
rules in the law of any particular State. Even if probative material is not 
technically ‘‘evidence” under the laws of either the State of execution or 
of the State of origin, the provisions of this Convention are not affected. 


PART II. CIVIL PROCEEDINGS—SERVICE OF DOCUMENTS 


There is a considerable body of opinion to the effect that existing inter- 
national law imposes on States a duty to render judicial assistance to other 
States. A number of representative statements may be quoted: 


By the law of nations, courts of justice, of different countries are 
bound mutually to aid and assist each other, for the furtherance of 
justice; and hence, when the testimony of a foreign witness is necessary, 
the court before which the action is pending, may send to the court, 
within whose jurisdiction the witness resides, a writ, either patent or 
close, usually termed a letter rogatory, or a commission sub mutuae 
vicissitudinis obtenu ac in juris subsidium, from those words contained 
init. (1 Greenleaf, Evidence (1st ed. 1842), §320.) 


In Oregon v. Bourne, 21 Or. 218, 228, 27 Pac. 1048 (1891), in holding 
that the courts have jurisdiction to execute letters rogatory issued by a 
court of another State, even in the absence of statute, it was said: 


These authorities show that the matter under consideration is one of’ 


judicial cognizance. It appertains to the administration of justice in 
its best sense, and its exercise is now common and unquestioned among 
civilized nations. Itistruethat the duty may not beimposed by positive 
local law, but it rests on national comity, creating a duty that no State 
could refuse to fulfill without forfeiting its standing among the civilized 
states of the world. 


Under the present-day view of international law, the civilized States 
are obligated to lend each other mutual judicial assistance in criminal 
proceedings. This is an obligation of international law. (Meili, 
ae des internationalen Strafrechis und Sitrafprozessrechis (1910), 
p. 374. 


One of the laudable results of the consciousness of solidarity among 
civilized States is the recognition of the obligation to render mutual 
assistance in the task of administering justice. . . . The recognition 
of this obligation may occur either through practice from case to case— 
absolutely or under the condition of reciprocity—or it may be expressed 
in legislation or in treaties for judicial assistance. (Ullman, Völkerrecht 
(1909), p. 877.) 


L'obligation du juge d’un pays de donner suite aux commissions roga- 
toires provenant des juges d’un pays étranger, est une application de ce 
principe de droit, d’après lequel il est reconnu que les Etats doivent se 
préter réciproquement leur aide pour la recherche de la vérité juridique. 
(1 Contuzzi, Conventions de la Haye (1904), p. 138.) 
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On the other hand, there is considerable opinion to the effect that no obli- 
‘gation to render judicial assistance exists under international law apart 
from treaty: 


This obligation of Courts of independent jurisdiction grows out of 
necessity,—the necessity that the administration of justice be untram- 
melled and unobstructed. It rests upon the comity of states, and may 
be said to proceed from the law of nations. . . . The Court to which the 
letter rogatory or request is issued is under no compulsion to respect it. 
It is within its discretion to refuse to honor it. It is a matter, as has 
been said, resting upon comity. But if it be a Court of appropriate 
jurisdiction, there is no question as to its power to honor it and by its 
process toexecuteit. (Ex parte Taylor, 110 Tex. 331, 2208. W.74[1920].) 


We cannot execute our own laws in a foreign country, nor can we 
prescribe conditions for the performance of a request (contained in 
ov letters rogatory) which is based entirely upon the comity of nations 

'- and which, if granted, is altogether ex gratia. (Kuehling v. Liebman, 
9 Phila. 160, 163 [Dist. Ct. Phila. 1873].) 


Ces sortes de lettres ou commissions rogatoires, ne sont point en 
usage à l’égard d’un juge étranger, mais seulement à l'égard d’un 
autorité judiciaire établie dans le même royaume, et exerçant sa juridic- 
tion dans un autre ressort; . . . à moins de conventions diplomatiques 
ou de traités particuliers de nation à nation, à cet égard un juge étranger 
en rendant la justice au nom d’un autre souverain, n’est aucunement 
tenu de déférer à une pareille réquisition, et pourrait s’y refuser si elle 
lui etait adressée. (Cour de Bruxelles, Oct. 18, 1826, Pasicrisie Belge, 
1826-27, p. 257.) 


In the field of international relations . . . , since the judge who 
receives letters rogatory does not belong to the State of the court which 
sent them and does not depend from the same authority, we cannot 
speak of an obligation, -but of optional acceptance, by reason of comity 
(cortesia). This is the general principle followed in practice, and ex- 
plains why a foreign judge may refuse to execute letters. (Cucinotta, 
L'assistenza giudiziaria nei rapporti internazionale (1935), p. 68.) 


Leur caractère (des commissions rogatoires) est de constituer un 
mandat purement volontaire, qui peut être offert, accepté ou refusé. 
En droit strict, en effet, et conformément au principe de l'indépendance 
des États, les juges étrangers ne sont pas tenu d’y déférer, à moins de 
traités où cette obligation serait stipulée; cependant l’usage interna- 
tional à introduit la règle que les juges étrangers acceptent en général 
cette mission, et qu’ils procèdent aux actes d'instruction ou d’informa- 
tion qui leur soft demandés. . . . (3 Pradier-Fodéré, Droit public 
international (1887), p. 1004.) 


Les commissions rogatoires provenant de l’étranger ne sont exécut- 
ables en France, du moins en l’absence de traités, qu’à titre de pure 
bienveillance et sous réserve de mesures de réciprocité qui nous sont 
offertes et que nous sommes autorisés à réclamer. (Circular of the 
Minister of Justice of France addressed to the Procureurs Généraux, 
Dec. 15, 1891, quoted in 1 Contuzzi, Les Conventions de la Haye, p. 143.) 


ARTICLE 2 45 


In the face of this diversity of opinion it is believed to be inadvisable 
to lay down in this Convention a general rule that under existing interna- 
tional law States are bound to render judicial assistance. Itis not suggested, 
however, that no such duty now exists. With regard to some matters of 
judicial assistance, it might well be said that, in the absence of treaty, States 
are under an imperfect obligation to other States. Thus the practice of 
executing requests contained in letters rogatory is of such great antiquity 
and so general that it might be said to have become a binding rule of inter- 
national law. Yet, since States may for various reasons refuse to execute 
such letters, the obligation might be called imperfect. Moreover certain 
matters of judicial assistance clearly involve no obligation: the giving of 
information on domestic law to other States is an obvious example, and this 
Convention recognizes that States are under no duty with regard to this 
except to respond to the request either by giving or refusing to give the 
information requested. The problem was well summed up by Professor 
Schücking in these words: 


Even those authors who maintain that a custom exists in interna- 
tional law or those who prefer to base their arguments upon natural law 
do not, as a rule, go beyond laying down the principle of obligating 
judicial co-operation in penal matters and leaving it to the individual 
States to formulate rules for the actual application of this principle. 
The mere acceptance of this rule by States is not a matter of great 
practical importance. Unless bound by a convention, States, even 
though they may not recognize the principle of a general and funda- - 
mental obligation, may nevertheless, in individual cases and within . 
certain self-appointed limits, deny any obligation to afford assistance 
in judicial matters. Where no treaty exists, then every State has in 
practice the right to decide for itself how far it will recognize an inter- 
national obligation to afford assistance in judicial matters. This 
juridical position, whereby, in the absence of a convention, each State 
has the sovereign right to decide for itself whether it will or will not 
accord its help in a specific case, is of particular importance to States 
which on principle refuse to conclude international treaties for judicial 
co-operation. (Report of the Sub-Commitiee of the Committee of 
Experts for the Progressive Codification of International Law on 
Communication of Judicial and Extra-Judicial Acts in Penal Matters 
and Letters Rogatory in Penal Matters, League Doc. A.15.1928.V, p. 11, 
hereinafter cited as Schiicking Report.) 


ARTICLE 2 


SECTION 1. When for the purpose of a civil’proceeding a tribunal of a 
State (State of origin) requires service of a document on a person in the 
territory of another State (State of execution), a request for the service of 
the document may be addressed by the tribunal to a particular fribunal or 
generally ‘‘to any competent tribunal”? of the State of execution. 
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COMPARABLE TEXTS 
Hague Convention of 1908: 


Art.1. En matière civile ou commerciale, les significations d’actes à 
destination de personnes se trouvant a l'étranger se feront, dans les 
États contractants, sur une demande du consul de l’État requérant 
adressée à l’autorité qui sera désignée par l’État requis. . . Chaque 
État contractant peut déclarer, par une communication adressée aux 
autres États contractants, qu’il entend que la demande de signification 
à faire sur son territoire . . . lui soit adressée par la voie diplomatique. 
Les dispositions qui précèdent ne s'opposent pas à ce que deux Etats 
contractants s'entendent pour admettre la communication directe 
entre leurs autorités respectives. 


Hague Convention of 1896: 


Art. 1. En matière civile ou commerciale, les significations d’actes à 
destination de l'étranger se feront dans les États contractants sur la 
demande des officiers du ministère public ou des tribunaux d’un de ces 
États, adressée à l’autorité compétente d’un autre de ces États. . .. 


Great Britain-Y'ugoslavia, Convention of Feb. 27, 1936: 


Art. 3(a). A request for service shall be addressed and sent by a 
Diplomatic or Consular Officer acting for the country of origin to the 
competent authority of the country of execution, requestmg such 
authority to cause the document in question to be served. 


COMMENT 


This part provides several modes of service of documents: by a tribunal of 
the State of execution (Article 2, Section 1); by a diplomatic or consular 
officer of the State of origin, where the person to be served is a national of the 
State of origin (Article 3(a}); by an agent appointed by the tribunal which 
requires the service (Article 3(b)); by an agent appointed by the party to the 
proceeding before the tribunal which requires the service (Article 3({c)). 
These provisions do not exhaust the possible modes of service, since Article 
13 provides that nothing in this Convention shall prevent the service of a 
document in the territory of another State by any method which at the time 
of service is provided for by the law of the State of origin and is not forbidden 
by the law of the State in the territory of which service is effected, or the 
employment of any method of service provided for in any agreement between 
the States concerned. Service by post or by telegraph is thus possible 
under this Convention. 

The class of documents which may be served under these provisions is 
delimited by two factors: (a) the document must be required to be served by 
a tribunal, and (b) it must be required for the purpose of a civil proceeding. 
The limitations of the terms “tribunal” and “civil proceeding” as used in 
this Convention have been discussed earlier. The phrase “for the purpose 
of a civil proceeding” does not mean that a proceeding must actually be 
pending. The service of the document may be required antecedent to a 
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proceeding or after a proceeding has been concluded. Since the document 
must be required to be served by a tribunal, such documents as are desired 
to be served for the purpose of fulfilling some requirement of law apart from 
the action of a tribunal are not included. Suppose, for example, that the 
law of State A permits a person to adopt a child without judicial proceedings 
but requires a copy of the document of adoption to be served on certain 
blood relatives of the child. If one of the relatives were in State B, the 
person desiring to adopt could not avail himself of the machinery of this 
Convention. But this does not mean that service would be impossible, since: 
under the provisions of Article 13, this Convention does not prevent the serv- 
ice of such a document if service is not forbidden by the law of State B. 

Aside from the factors just discussed this Convention does not otherwise 
limit or define the scope of the term “document.” Any document of what- 
ever nature is included if required to be served by a tribunal for the purpose 
of a civil proceeding. This represents a formal departure from a number of 
existing treaties. In the Hague Convention of 1905 the provisions dealing 
with the service of documents are entitled: “Communication d'actes judi- 
ciaires et extra-judiciatres.”? The same term occurs in the Hague Convention 
of 1896. It was said that these words were intended to include non-con- 
tentious as well as contentious jurisdiction within the scope of the conven- 
tion. Actes de la quatriéme Conférence de la Haye, p. 84. 

The terms “actes judiciaires et extra-judiciaires”’ have a technical meaning 
in French law—but these meanings differ in the civil law and in the fiscal 
law. In the civil law, the actes judiciaires are those documents which play ` 
a part in the disposition of a controversy, whether done before a court is 
called upon to act (such as the demande en justice), or in the presence of the 
court (such as the conclusions), or by the authority of the court (such as the 
jugement); the actes extra-judiciaires are those the only purpose of which is 
to exemplify a declaration or to protect a right (such as a sommation, a 
commandement, offres de paiement, a consignation des deniers). See 2 Gar- 
sonnet, Traité de Procédure (2d ed. 1898), § 565. In the fiscal law the 
actes judiciaires are those documents drawn up by .the court itself, by the 
judge acting in the exercise of his functions, and in some cases (cahiers de 
charges, placards et actes de produit) by the attorneys. Numerous docu- 
ments which in the civil law are considered to be actes judiciaires are here 
considered to be actes extra-judiciaires such as “les exploits, significations, 
saisies, procès-verbaux, protéts, et même le premiér acte du recours en 
cassation ou devant le Conseil d'Etat.” 2 Garsonnet, op. cit., § 607. 

It was possibly inadvisable for the draftsmen‘of the Hague Conventions 
of 1896 and 1905 to use terms having such highly technical meanings in the 
law of a particular State. How many other municipal laws give a meaning 
to these terms is not knewn, but there are some States in which these terms 
do not appear to have been used in legal writing prior to the adoption of the 
Hague Convention. However, with the explanation that the terms were 
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, meant to include documents of non-contentious jurisdiction, no particular 
_ difficulty seems to have been caused. A number of commentators have 
given the terms in the Hague Convention a meaning similar to that of the 


terms in the civil law of France. Cluzel, La nouvelle Convention de la Haye 
sur la Procédure Civile, p. 13; Annot. in 1 Lapradelle et Niboyet, Répertoire 
de droit international, 192. The terms ‘“‘judicial and extra-judicial docu- 


. ments” are also used in the French-German Declaration of Oct. 5, 1927. 


Art. 1 (77 L.N.T.S. 14). 
That the terms are confusing, however, can be seen from two later in- 


' stances. The Committee of Experts for the Progressive Codification of 
. International Law propounded a question as to whether it was possible to 


establish, by means of a convention, provisions concerning ‘‘the communica- 
tion of judicial and extra-judicial acts in penal matters.” It may be possible 


. to envisage an “extra-judicial act in penal matters’ (would a pardon be an 
_example?), but surely it must be something radically different from the 
similarly designated document in civil matters. It is to be noted that the 


draft prepared by Professor Schiicking for the Committee made no use of 
these terms. Another example of possible confusion is apparent in some of 
the British treaties. In the British-Yugoslav Convention of February 27, 
1936, provision is made for the service of “judicial or extra-judicial docu- 
ments,” when “required by a judicial authority.” Since the apparently 


accepted meaning of ‘‘extra-judicial”” is that of a document drawn up for 


purposes other than litigation, it is hard to see why the term should have 


‘been used here in connection with service required by a judicial authority. 


* It is noteworthy that the first British Convention (with France, February 
2, 1922) did not stipulate that service be required by a judicial authority, 
‘but also used the words “judicial or extra-judicial.” The inclusion of these 
words in the convention with Yugoslavia may either have been intended to 


convey some special meaning not readily ascertainable from the text, or 


‘may have been due to a not too discriminating following of the earlier con- 


‘vention. 
‘ Other and more preferable forms of statement are to be found in the 
Draft Convention’ prepared by the Lord Chancellor’s Committee (“legal 
documents’’), in the French-Soviet Agreement of August 11, 1936 (“legal 
and notarial documents”), in the German-Bulgarian Treaty of Dec. 22, 
1926 (125 B. & F.S.P. 282), and German-Turkish Convention of May 29, 
1929 (183 B. & F.S.P. 513) (“documents”), and in the Polish-Austrian 
Treaty of March 19, 1924 (125 B. & F.S.P. 153) (‘documents for service”). 
These various qualifying terms are thought to be unnecessary in this 
Convention. Since its terms apply only to documents required to be served 
by a tribunal there is no reason for qualifying the word ‘‘documents.”’ Pre- 
sumably any such document will be of a legal or quasi-legal nature. 


' 1 Also used in Convention between Bulgaria and Czechoslovakia, May 15, 1926 (125 
B. & F.S.P, 263). 


ARTICLE 2 49 


This article states the fundamental and important rule that in the service 
of documents abroad the request for service is made by one tribunal to 
another tribunal. The same rule is laid down in other parts of the Conven- 
tion for the obtaining of evidence. This rule must not be confused with the 
method of transmission; Section 4 of this article provides several such meth- 
ods. 

The problem of the manner in which a request for service is to be made 
has been much debated. Prior to the Hague Convention very few States 
had legislation providing a method for requesting tribunals of other States 
to effect the service of documents. Most States contented themselves 
either with notice by publication plus mailing a copy of the document, or 
with service through a consul in the foreign State. Among the exceptions 
was Germany which provided that a court might request either a competent 
authority in the foreign State or the German consul or Minister to under- 
take service (Civil Practice Ordinance, §182). 

In the First Hague Conference it was recommended that provision be 
made for the addressing for service by “‘officiers du ministère public” or by 
tribunals directly to the competent authorities of other States. These 
provisions, it was stated 


ont pour but de déterminer et de régler de la manière la plus simple et la 
plus pratique le mode régulier de communication des actes judiciaires 
par voie de transmission aux autorités du pays requis. A cet effet il est 
désirable . . . que des rapports directes soient admis dans la plus 


large mesure entre les autorités Judiciaires des différents pays pour 


écarter autant que possible les formalités et les retards de la corre- 
ae diplomatique. (Actes de la Conférence de la Haye, 1893, 
p. 64. 


The recommended provision was included in the Hague Convention of 1896. 

In the Fourth Hague Conference, the Committee recommended that 
requests should be addressed by the consuls of the State of origin to the 
authorities of the State of execution. This was said to have “great advan- 
tages” over the system adopted by the Convention of 1896. Actes de la 
quatrième Conférence de la Haye, p. 84. No more detailed explanation was 
given, the Committee devoting itself to demonstrating that the use of con- 
suls was much superior to the use of the diplomatic channel. In order to 
satisfy all points of view it was recommended that States be free to require 
the use of diplomatic channels or to agree with other States to permit direct 
communication between their respective authorities. The recommended 
provisions were adopted without discussion (ibid, p. 67). 

In the decade following the adoption of the Convention of 1905, some 
twelve agreements permitting direct communication between judicial au- 
thorities were adopted by parties to the convention: Germany-Austria, 
May 27, 1910 (Kosters et Bellemans, Les Conventions de la Haye, p. 922); 
Germany-Denmark, June 1, 1910 (zbid., p. 923); Germany-Luxemburg, Aug. 
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' 1, 1909 (cbid., p. 929); Germany-Netherlands, July 31, 1909 (ibid., p. 933); 
Germany-Switzerland, April 30, 1910 (ibid., p. 941); Austria~-Luxemburg, 
Sept. 1, 1912 (tbid., p. 944); Belgium-France, Oct. 2, 1912 (ibid., p. 952); 

| Denmark-Luxemburg, Jan. 15, 1912 (tbid., p. 955); Denmark-Sweden, March 
12, 1912 (2bid., p. 960); France-Switzerland, Feb. 1, 1913 (ibid., p. 963); 
Luxemburg-N orway, June 1, 1910 (ibid., p. 974); Norway-Sweden, June 24, 
1911 (sbid., p. 982). Three similar agreements in effect before the adoption 
of the convention continued in force: Belgtum-Switzerland, Nov. 29, 1900 

| (ibid., p. 954); Austria-Switzerland, Dec. 30, 1899 (zbid., p. 950); Italy- 
Switzerland, May 1, 1869 (cbid., p. 972). 

The British conventions provide that requests for service shall be ad- 
dressed and sent by a diplomatic or consular officer, but in the case of letters 
rogatory the judicial authority of the State of origin may address himself to 
the competent authority of the State of execution, although transmission is 
to take place through a diplomatic or consular officer. See Great Britain- 
Yugoslavia, Convention, Feb. 27, 1936, Arts. 3 and 7. Under the Italian- 
Czechoslovak Convention of April 6, 1922, the judicial authorities of the 
respective States are required to correspond with the Ministries of Justice, 
except in cases of ‘genuine urgency” where they may correspond directly 
with each other. Direct correspondence is also permitted between the 
Czechoslovakian judicial authorities and the Italian judicial authorities 

which are subject to the Trieste Court of Appeals. Art. 6 (123 B. & F.S.P. 
821). The Czechoslovak-Polish Convention of March 6, 1925, provides for 

. direct communication between the judicial authorities in all cases. Art. 13 

"(125 B. & F.S.P. 394). 

As has been shown, existing practice in this matter is greatly diversified. 
It is believed that the method of direct address adopted in this Convention 
is much preferable either to address by a consular officer or through the 
diplomatic channel. The essential requisite is simplicity and speed. Re- 
quests for execution of documents involve no great issues of State policy. 
They concern only the workings of tribunals and the simplest way to carry 
them out is to permit tribunals to come into direct relation with each other. 

This section provides that the request may be addressed either to a par- 
ticular tribunal, or generally “to any competent tribunal.” The latter 
form of address will be used by a tribunal which is uncertain of the com- 
petence of any particular tribunal. Since under Section 5 of this article, 
if a tribunal which reteives a request is not competent to execute it must 
forward the request to a competent tribunal, it does not matter greatly 
which form of address is adopted by the requesting tribunal. 


SECTION 2. The request shall be accompanied by the document to be 
served, ard shall contain a statement of: 
(a) The title and address of the tribunal making the request; 
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(b) The nature of the proceeding in which the service is required, 
and the names and descriptions of the parties to the proceeding; 
(c) The nature of the document to be served; and 
(d) The name, description and address of the person upon whom the 
document is to be served. 
The request may contain also any other information deemed useful in 
regard to the proceeding, as well as suggestions as to the time, place, and 
manner of service, and as to the form of proof of service. 


COMPARABLE TEXTS 
Hague Convention of 1908: 


Art. 1. La demande contenant l'indication de l’autorité de qui 
émane l’acte transmis, le nom et la qualité des parties, l’adresse du 
destinataire, la nature de l’acte dont il s’agit, doit être rédigée dans la 
langue de l’autorité requise. . .. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 3(b). The request for service . . . shall state the names and 
descriptions of the parties, the name, description and address of the 
recipient, and the nature of the document to be served, and shall en- 
close the document to be served either in duplicate or accompanied by 
a certified copy. 


COMMENT 


Two documents are required to be sent, one the request and the other the : 
document to be served. The matters required to be contained in the request 
are, in general, those which may setve to enlighten the tribunal in the State 
of execution. The requisite of “nature of the proceeding”? means some 
simple indication like “‘action to recover a debt.’” The “descriptions of the 
parties” would include such usual phrases as “a corporation,” “un com- 
mercant,”’ etc. The “nature of the document to be served” means some 
such phrase as “summons,” “notice of judgment,” etc. 

The concluding paragraph of this section permits the requesting tribunal 
to make suggestions as to the time, place and manner of service, and as to 
the form of proof of service. With regard to the effect of such suggestions, 
see Section 7 of Article 2 and Comment thereunder. The phrase “any other 
information deemed useful in regard to the proceeding” is inserted for the 
purpose of guiding the tribunal in the State of origin which may think it 
necessary to enlighten the executing tribunal with some description of the 
proceeding involved beyond a simple designation of its nature. 


SECTION 3. Ifthe request and the accompanying document to be served 
are not drawn in the language of the State of execution, a translation into 
that language must be transmitted with the request. 
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COMPARABLE TEXTS 
Hague Convention of 1905: 

Art. 1. La demande . . . doit être rédigée dans la langue de 
l'autorité requise. 

Art. 3. Si l'acte à signifier est rédigé, soit dans la langue de lau- 
torité requise, soit dans la langue convenue entre les deux Etats in- 
téressés, ou s’il est accompagné d’une traduction dans l’une de ces 
langues, l'autorité requise, au cas où le désir lui en serait exprimé dans la 
demande, fera signifier l’acte dans la forme prescrite par sa législation 
intérieure pour l’exécution de significations analogues, ou dans une 


a 


forme spéciale, pourvu qu’elle ne soit pas contraire 4 cette législa- 
tion... 

Sauf entente contraire, la traduction prévue dans l’alinéa précédent 
sera certifiée conforme par l’agent diplomatique ou consulaire de 
l'État requérant ou par un traducteur assermenté de l’État requis. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 3 (b). The request for service shall be-drawn up in the language 
of the country of execution ... 

(c) The document to be served shall either be drawn up in the lan- 
guage of the country of execution, or be accompanied by a translation 
into such language in duplicate. Such translation shall be certified as 
correct by a Diplomatic or Consular Officer acting for the country of 
origin. 


COMMENT 


The Hague Convention of 1905 provides that the request must be drawn 
in the language of the executing authority (Art. 1), but permits the document 
to be served to be drawn up in any language. However, if the document is 
drawn up either in the language of the executing authority, or in a language 
agreed upon by both States involved, or is accompanied by a translation into 
either of these languages, then service is to be effected in the manner pre- 
scribed by the local law for the service of analogous documents in domestic 
matters (Art. 3). If the document is not so drawn or not accompanied by a 
translation, then the executing authority may limit itself to effecting service 
only if the person intended to be served accepts it voluntarily (Art. 2). 
Similar provisions are contained in the Austrian-Polish Treaty of March 19, 
1924, Art. 14 (125 B. & F.S.P. 153). The British conventions provide that 
the request must be drawn in the language of the State of execution, and 
permit the document to be drawn in either language, provided it is accom- 
panied by a translation if not drawn in the language of the State of execution. 
The Estonian-Czechoslovak Convention of July 17, 1926, Art. 10 (125 
B. & F.S.P. 377), requires the request and the document to be drawn up in 
the language of the State of origin with a translation. in the language of the 
State of execution orin French. A very few treaties do not require transla- 
tions, e.g., Denmark-Germany, Exchange of Notes of June 23, 1931 (134 
B. & F.S.P. 714). 


ARTICLE 2 53 


The provisions of the Hague Convention seem unduly complicated. It is 
important that the executing authority be able to understand both the re- 
quest and the document to be served. This can be done most simply by 
requiring a translation of the request and the accompanying document where 
they are not drawn in the language of the State of execution. 

This Convention contains no rules for the certification of the correctness 
of translations; this sort of detail can best be regulated by bilateral agree- 
ment. 

It is noteworthy that the Hague Convention speaks of the language “de 
l'autorité requise” whereas this Convention speaks of the “language of a 
State.” For the significance of this difference, see the Comment under 
Article 1(c). 


SECTION 4. The request may be transmitted by the tribunal making it 
or by a diplomatic or consular officer of the State of origin, to the authority 
designated to receive such requests by the State of execution, or to a par- 
ticular tribunal or to the ministry of justice of the State of execution; or the 
request may be transmitted by the government of the State of origin to the 
government of the State of execution through the diplomatic channel. 


COMPARABLE TEXTS 
Hague Convention of 1908: 
See text in Comment under Article 2, Section 1. 


Hague Convention of 1896: 


Art. 1... La transmission se fera par la voie diplomatique, à 
moins que la communication directe ne soit admise entre les autorités 
des deux Etats. 


Great Britain- Yugoslavia, Convention of Feb. 27, 1986: 


Art. 3(a). A request for service shall be addressed and sent by a 
Diplomatic or Consular Officer acting for the country of origin to the 
competent authority of the country of execution, requesting such au- 
thority to cause the document in question to be served. 


COMMENT 


It was pointed out in the Comment under Section 1 of this article, that 
this Convention draws a distinction between addressing a request and trans- 
mitting a request. The distinction was clearly drawn in the Hague Con- 
vention of 1896, in which the request could be addressed by the requesting 
tribunal but could be transmitted only through the diplomatic channel, in 
the absence of special agreement. The distinction is not clearly drawn in 
the Hague Convention of 1905, nor in the British.conventions. 

In the present Convention the request is addressed by the tribunal requir- 
ing the service; it is transmitted in any one of three ways: (a) directly by the 
tribunal making it; (b) by a diplomatic or consular officer of the State of 


54 JUDICIAL ASSISTANCE 


origin; or (c) through the diplomatic channel. The recipient of the request 
may be the authority designated to receive such requests by the State of 
origin, or a particular tribunal, or the Ministry of Justice of the State of 
execution. This choice of a variety of channels for transmission does not 
obtain under existing treaties. The Hague Convention of 1905 provides for 
transmission by a consul, although a State may declare that it will receive 
requests only through the diplomatic channel. States may also make ar- 
rangements for direct communication between their respective authorities. 
For a list of such arrangements see Comment under Section 1 of Article 2. 
The British conventions provide for transmission through a diplomatic or 
consular officer. Transmission through a consul is provided in the German- 
Bulgarian Treaty of Dec. 22, 1926, Art. 8(1) (125 B. & F.S.P. 282); through 
a diplomatic or consular officer in the French-German Declaration of Oct. 5, 
1927, Art. 1 (77 L.N.T.S. 14); through the diplomatic channel in the Italian- 
Venezuelan Treaty of Aug. 23, 1930, Art. 18 (133 B. & F.S.P. 719); through 
the Ministries of Justice (except in cases of “genuine urgency” when direct 
communication is permitted) in the Italian-Czechoslovak Convention of 
April 6, 1922, Art. 6 (123 B. & F.S.P. 821). Direct communication between 
the legal authorities is provided in the Polish-Czechoslovak Agreement of 
March 6, 1925, Art. 13 (125 B. & F.S.P. 394). It is believed that the au- 
thorization to use any one of a number of methods, as provided for in this 
Convention, will serve the ends of simplicity and speed which are essential 
. in judicial assistance. 
The reason for the provision that requests may be transmitted “to the 
‘authority designated to receive such requests by the State of execution ” is 
that a number of States designate some particular authority to receive such 
requests. The following States provide that requests shall be transmitted 
‘to some particular authority: 
LuxemBurG: Procureur d’État (Law of June 26, 1914, Kosters et 
Bellemans, Les Conventions de la Haye, p. 993). 
GERMANY: President of the Landergericht of the district in which service 
is to be effected (Law of April 5, 1909, 1909 Rezchsgesetzblatt, 430). 
THE NETHERLANDS: Officer of justice at the Arrondissement Tribunal in 
the district in which service is to be effected (Law of June 12, 1909, 
Staatsblad, 141). 
BeLerom: Procureur du Roi (Circular of the Ministry of Justice, April 
30, 1909, Kosters et Bellemans, op. cit., p. 1072). 
France: Procureur de la République (Circular of the Minister of Jus- 
tice, Feb. 10, 1910, ibid., p. 1103). 
GREAT Britain: Senior Master of the Supreme Court of Judicature 
(Rules’of the Supreme Court, Order XI, rule 9). 
CZECHOSLOVAKIA: Ministry of Justice (British-Czechoslovak Conven- 
tion). 
YucGostavia: Ministry of Justice (British- Yugoslav Convention). 
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For the competent authorities in various British colonies and possessions 
see Cucinotta, L'assistenza giudiziaria, p. 53 (1935). 


SECTION 5. If a tribunal to which a request is addressed is unable to 
execute it, that tribunal on receipt of the request shall forward it to a tribunal 
competent and able to execute it with the same force and effect as though it 
had been originally addressed to the latter tribunal. : 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 3(d). If the authority to whom a request for service has been 
sent is not competent to execute it, such authority shall (except in cases 
where execution is refused in accordance with paragraph (f) of this 
Article) of his own motion forward the request to the competent author- 
ity of the country of execution. 


COMMENT 


This section is intended to do away with the possibility that the authority 
receiving the request might return it to the originating tribunal on the ground 
that it has no competence to execute it. Under this section, if the authority 
receiving the request is not competent, it is under a duty to find a competent 
authority and to forward the request toit. The latter must then execute the 
request even though it was originally addressed to the first tribunal. 


SECTION 6. A request duly made in accordance with the provisions of . 
this Convention shall be executed unless ` 
(a) The service requested is intended to confer on the tribunal mak- 
ing the request jurisdiction over a person who by the law of the State 
of execution cannot be subjected to such jurisdiction; or 
(b) Execution is impossible on account of absence of the person upon 
whom service is requested, or on account of inability to locate such 
person, or for any similar reason; or 
(c) The government of the State of execution considers that execu- 
tion of the request would be contrary to the public interest. 
If a request is not executed, the tribunal from which the request emanated 
shall be promptly informed of the reason for failure to execute it. 


COMPARABLE TEXTS . 
Hague Convention of 1908: 


Art. 4. L’exécution de la signification préfue par les articles 1, 2 et 
3 ne pourra être refusée que si l’État, sur le territoire duquel elle devrait 
être faite, la juge de nature à porter atteinte à sa souveraineté ou à sa 
sécurité. + 


Great Britain- Yugoslavia, Convention of Feb. 27, 1986: 
Art. 3 (£). The execution of a request for service, duly made in 
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accordance with the preceding provisions of this Article, shall not be 
refused unless (1) the authenticity of the request for service is not 
established, or (2) the High Contracting Party in whose territory it is 
to be executed considers that its sovereignty or safety would be com- 
promised thereby. 

(g) In every instance where a request for service is not executed by 
the authority to whom it has been sent, the latter will at once inform the 
Diplomatic or Consular Officer by whom the request was sent, stating 
the ground on which the execution of the request has been refused or 
the competent authority to whom it has been forwarded. 


COMMENT 


In order to accord the fullest measure of assistance in the service of docu- 
_ ments, it is important to reduce as far as possible the number of permissible 
reasons for refusing to execute a request for service. The one reason which 
is generally provided for in almost all, if not all treaties, is ‘endangering 
the security or sovereignty of the State.” In this Convention the formula- 
tion of this has been changed to “contrary to the public interest,” for reasons 
which are explained hereafter. Two other reasons of lesser significance 
have been added: 

(a) The provision permitting execution to be refused where the service 
requested is intended to confer on the tribunal making the request jurisdic- 
tion over a person who by the law of the State of execution cannot be sub- 
jected to such Jurisdiction, has no precedent in international agreements on 
~ judicial assistance. It is intended to permit the operation of the American 


”. rule which is substantially equivalent to the provision here under discussion. 


It was most clearly formulated by Judge A. N. Hand in Re Letters Rogatory 
. out of First Civil Court of City of Mexico, 261 Fed. 652 (S.D.N.Y. 1919). 
Judge Hand stated: “ . . . neither (this court) nor, so far as J can discover 
_ from the reported decisions, any other American or English court, has by an 
order directing the service of process aided a foreign tribunal to acquire juris- 
diction over a party within the United States.” He added, however, that 
“as a matter of policy,.the matter would be quite different, if the effect of the 
service would only be a judgment enforceable against the property of the 
defendant in Mexico.” See also Matter of Romero, 56 Misc. 319, 107 N.Y.S. 
621. 

(b) If the person for whom the document is intended cannot be found, 
obviously service must be refused. This provision does not mean, however, 
that service may be refused if the authority first receiving the document can- 
not locate the person in question. Under Section 5 of Article 2 it is under a 
duty to determine whether the person is within the jurisdiction of some other 
tribunal or authority of the State and transmit the request to such tribunal 
or authority. ‘Inability to locate” does not imply mere difficulty in lo- 
cating; the authority is under a duty to use the means within its power to 
carry out the obligation imposed on it. The phrase “‘or because of similar 
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reasons” means reasons similar to ‘‘inability to locate” ; for example, if the 
territory in which the person sojourns is under hostile occupation. The 
tribunal could not refuse to execute because, at the moment, it had no 
process server available. 

(c) In the First Hague Conference, the Committee recommended the 
following provisions: ‘ L’antorité requise fera effectuer la signification sans 
examen de sa part. Toutefois il sera loisible à chaque État d’ordonner cet 
examen par des considérations de droit public.” As an example of the sort 
of case envisaged, the Committee referred to the possibility of a request to 
serve a document on a foreign sovereign or government. ‘Dans des cas de 
cette nature,” it was said, “le droit des Gouvernements de s’opposer à 
l'exécution de la requête, ne saurait être discuté.” Actes de la Conférence de 
la Haye (1893), p. 64. The drafting committee changed the suggested pro- 
vision to read: 


La signification sera faite par les soins de l’autorité réquise. Elle ne 
pourra être refusée que si l’État, sur le territoire duquel elle devrait 
être faite, la juge de nature à porter atteinte à sa souveraineté ou à sa 
sécurité. 

In the Second Conference, the Italian delegate (Pierantoni) attempted to 
have the words “porter atteinte à sa souveraineté ou à sa sécurité” replaced 
by “porter atteinte à l’ordre public.” He contended that the suggested 
expression corresponded more closely to practical realities. The Pierantoni 
proposal was rejected on the ground that the words were too general and 
might lead to ambiguity. The restriction to “sovereignty and security” | 
was said to be more precise and the Committee added: 


Certes elle ne s’illusionne jusqu’ à croire que tout danger d’arbitraire 
sera écarté. Mais elle croit l’avoir renfermé dans un cercle aussi étroit 
que possible, étant donnée la diversité indéfinie des actes à signifier ou 
des commissions rogatoires à exécuter. 


As instances where the “sovereignty and security” provision might be ap- 
plicable, the Committee cited the employment of documents as a mode of 
disseminating anarchical or immoral writings inimical to the constitution or 
tranquillity of the requested State, or the use of letters rogatory to elicit 
State secrets. Actes de la deuxième Conférence de la Haye, pp. 51-52. Inthe 
discussions preparatory to the Fourth Conference, the Italian Government 
proposed the addition to the “sovereignty and security” provision of the 
words ‘‘ou à d’autres intérêts sociaux essentiels du pays.” Documents de la 
quatriéme Conférence dela Haye, p.6. This proposal does not appear to have 
been discussed at the conference. 

The ‘‘sovereignty and security” phrase is almost universally in use. See, 
e.g., all the British conventions; Bulgaria-Germany, Treaty of Dec. 22, 1926, 
Art. 14 (125 B. & F.S.P. 284); Belgium-Poland, Convention of May 13, 
1931, Art. 15 (181 L.N.T.S. 109); France-U.S.S.R., Agreement of Aug. 11, 
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1936, Art. 3 (176 L.N.T.S. 365). À very few exceptions to this usage are to 
be found: the Italian-Czechoslovak Convention of April 6, 1922, uses the 
phrases “incompatible with public order or with the public law of the coun- 
try,” Art. 1 (123 B. & F.S.P. 822); the German-Turkish Convention of 
- May 29, 1929, permits the State of execution to refuse execution if it con- 
siders that ‘its sovereignty, its safety or public order might be compromised 
thereby,” Art. 15 (133 B. & F.S.P. 515). 

In the present Convention the “sovereignty and security” provision has 
been replaced by one allowing refusal of execution where such execution 
. “would be contrary to the public interest.” It is admitted that this provi- 
. sion suffers from a lack of precision. On the other hand the “sovereignty 
and security” rule is rather artificial. The only case which can be conceived 
as coming clearly within its terms is that of the use of a legal document to 
convey subversive propaganda or a secret message, a case hardly likely to 
arise. It does not clearly cover a case of attempted service on a foreign 
sovereign within the territory of the State of execution, surely a situation in 
which the latter should be permitted to refuse service. Moreover, in prac- 
. tice, States have given the phrase a broader meaning than it would appear to 
. have. Thus, in 1916, a German court refused to permit a document to be 
served on a German bank at the request of Swiss authorities on the ground 
that the plaintiff in the Swiss action was domiciled in Italy. The Swiss 
Federal Tribunal in refusing to permit substituted service said that the 
“sovereignty and security” provision of the Hague Convention 


laisse donc exclusivement à l’État requis le soin d’apprécier si les condi- 
tions ci-dessus définies pour refuser son concours se trouvent réaliseés. 
Puisque les Etats qui ont adhéré à la Convention ont accepté cette 
réglementation et ont renoncé à organiser une instance neutre en vue de 
trancher les divergentes d’opinion qui surgissent à cet égard, ils ont 
aussi admis la conséquence que la signification peut être rendue im- 
possible par la simple opposition de l’État requis. (Case of Sengelé, 
Tribunal fédéral suisse, July 10, 1917, Kosters et Bellemans, Les Con- 
ventions de la Haye, p. 1329.) 


Although the phrase ‘‘contrary to the public interest” is not wholly satis- 
factory, it is not believed that it would give rise to much difficulty. True, 
the phrase has a flexible meaning, but not a limitless one. “Public interest” 
means the interest of the State itself or of its nationals and inhabitants as a 
whole; it does not mean the interests of a particular individual. A Swiss 
court has said, in construing the “sovereignty and security” provision of the 
Hague Convention, that 


l’assignation d’un particulier devant un tribunal étranger ne constitue 
en aucun cas une telle atteinte à la souveraineté de la Suisse (ou d’un 
canton suisse). La question de savoir si le juge étranger était compé- 
tent, ne devient actuelle que lors de l’exécution-du jugement . . . (Case 
of the Société Bloch, Tribunal fédéral suisse, June 13, 1901, Kosters et 
Bellemans, op. cit., pp. 1291, 1292.) 
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These remarks apply with equal force to the “public interest” provision of 
the present Convention. 

The British conventions contain a provision permitting execution of the 
request to be refused where the authenticity of the request is not established. 
It was thought unnecessary to make an express provision to this effect here, 
since the introductory sentence of this section speaks of a request ‘‘duly 
made in accordance with the provisions of this Convention,” which ob-. 
viously implies that the request must be authentic. 


SECTION 7. In the execution of a request service shall be effected as 
nearly as practicable in the manner prescribed by the law of the State of 
execution for analogous documents of local origin; provided that a sugges- 
tion of a particular manner of service shall be followed in so far as it is not 
forbidden by the law of the State of execution. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 2. La signification se fera par les soins de l’autorité compétente 
de l'État requis. Cette autorité, sauf les cas prévus dans l’article 3, 
pourra se borner à effectuer la signification par la remise de l’acte au 
destinataire qui l’accepte volontairement. 


Art. 3. Si l'acte à signifier est rédigé, soit dans la langue de l’autorité 
requise, soit dans la langue convenue entre les deux États intéressés, ou 
s’il est accompagné d’une traduction dans l’une de ces langues, Pau- 
torité requise, au cas où le désir lui en serait exprimé dans la demande, 
fera signifier l’acte dans la forme prescrite par sa législation intérieure 
pour l’exécution de significations analogues, ou dans une forme spéciale, 
pourvu qu’elle ne soit pas contraire à cette législation. Si un pareil 
désir n’est pas exprimé, l’autorité requise cherchera d’abord à effectuer 
la remise dans les termes de l’article 2. 


Great Britain-Y'ugoslavia, Convention of Feb. 27, 1986: 


Art. 3 (e). Service shall be effected by the competent authority of 
the country of execution, who shall serve the document in the manner 
prescribed by the law of such country for the service of similar docu- 
ments, except that, if a wish for some special manner of service is ex- 
pressed in the request for such service, such manner of service shall be 
followed in so far as it is not incompatible with the law of that country. 


COMMENT ` 
As previously explained (Comment under Section 3 of Article 2), the 
Hague Convention of 1905 requires service to be made in accordance with 
the manner prescribed by local law only if the document to be served is in the 
language of the authority requested or is accompanied by a translation into 
1 The German-Soviet Agreement of Oct. 12, 1925, provides: “In case of doubt as to the 


authenticity of a letter rogatory its execution may be postponed until such doubt has been 
removed.” Art. 9 (122 B. & F.S.P. 767). 
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that language; otherwise the authority requested may limit itself to such 
service as the person to be served will voluntarily accept. A similar pro- 
vision is contained in the Austrian-Polish Treaty of March 19, 1924, Art. 14 
(125 B. & F.S.P.153). Since the present Convention requires the document 
to be served to be in the language of the State of execution or to be accom- 
panied by a translation, there is no need for making any distinction on this 
basis. This Convention, therefore, adopts the rule incorporated in the 
British conventions. Generally speaking, the tribunal or authority of the 
State of execution must effect service as if the document were one issued by a 
tribunal of its own State. This signifies in particular that all methods of 
compulsion prescribed by local law must be employed if necessary to effect 
service. It may well be that the particular document is of a kind unknown 
to the local law; nevertheless, service must be effected ‘‘as nearly as prac- 
ticable” in the manner of service prescribed “‘for analogous documents of 
local origin.” 

Nothing in this Convention requires the State of execution to go beyond 
service of the document. That State is under no obligation to respond to a 
request that a witness or defendant in civil proceeding be compelled to ap- 
pear before a tribunal in the State of origin. Cf. Opinion of the Attorney 
General of the United States, May 7, 1900, 23 Ops. Atty. Gen. 112. 

The provision that, if a particular manner of service has been requested, 
it must be followed in so far as it is not forbidden by local law, is of great 
practical importance because of the wide diversity in methods of service 
among the various States. ‘Thus the law of State A may require that a 
` particular document be served personally and that an affidavit of service be 
returned, while the law of State B may provide for the service of analogous 
documents only by posting on a courthouse door. Insuch case, a requesting 
tribunal in State A would, in its request, make “‘suggestions as to the time, 
place and manner of service, and as to the form of proof of service” as pro- 
vided for in Section 2 of Article 2. These suggestions must be followed by 
the competent tribunal or authority of State B unless the manner of service 
requested is forbidden by its law. The words ‘forbidden by” are deliber- 
ately used here instead of the words “not contrary to” of the Hague Con- 
vention, or “not incompatible with” of the British treaties. These latter 
phrases might permit a tribunal of a State of execution to refuse to carry out 
the service in a particular manner on the ground that such manner of service 
being unknown to the local law was “contrary to” or “incompatible with” 
it. This Convention is based on the principle of an international interest in 
coöperation in the admifistration of justice. This principle should be car- 
ried out to the fullest extent possible and only a positive proscription of the 
particular manner of service by the local law should stand in the way of 
granting a request for service by a court of another State. 


1 To the same effect: Bulgaria-Germany, Treaty of Dec. 22, 1926, Art. 12 (125 B. & F.S.P. 
284); Turkey-Germany, Convention of May 28, 1929, Art. 13 (133 B. & F.S.P. 514). 
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SECTION 8. A tribunal which executes a request shall send to the tri- 
bunal from which the request emanated, a certificate of the fact, the date 
and the manner of the service effected, following as nearly as possible any 
form suggested in the request. 


COMPARABLE TEXTS 
Hague Convention of 1908: 


Art. 5. La preuve de la signification se fera au moyen, soit d’un 
récépissé daté et légalisé du destinataire, soit d’une attestation de 
Vautorité de l’État requis, constatant le fait, la forme et la date de la 
signification. 

Si l’acte à signifier a été transmis en double exemplaire, le récépissé ou 
attestation doit se trouver sur l’un des doubles ou y être annexé. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art.3 (h). The authority by whom the request for service is executed 
shall furnish a certificate proving the service or explaining the reason 
which has prevented such service, and setting forth the fact, the man- 
ner and the date of such service or attempted service, and shall send the 
sald certificate to the Diplomatic or Consular Officer by whom the re- 
quest for service was sent. The certificate of service or of attempted 
service shall be placed on one of the duplicate documents or on the 
certified copy or attached thereto. 


COMMENT 


It is self-evident that a provision for proof of service is necessary, but itis ` 


unnecessary to go into much detail as to the manner in which it shall be done. 
This Convention places upon the executing tribunal or authority the duty 
of sending to the tribunal from which the request emanated: a certificate as 
to the fact, manner and date of service. The certificate may be sent either 
through the channel through which the request came or through any other 
convenient channel. If the tribunal in the State of origin desires a special 
form of certificate it may make a suggestion to that effect in the request, 
and, under this section the executing tribunal or authority is required to 
follow the suggested form as nearly as possible. j 

The Hague Convention permits proof of service to consist of a receipt 
given by the person served. Similar provisions are contained in Bulgaria- 
Germany, Treaty of Dec. 22, 1926, Art. 11 (125 B. & F.S.P. 283); Bulgaria- 
Czechoslovakia, Convention of May 15, 1926, Art. t1 (125 B. & F.S.P. 
263); Germany-Turkey, Convention of May 28, 1929 (183 B. & F.S.P. 
514). There is nothing in this Convention to prevent such manner of proof 
if desired by the tribunal of the State of origin; it need only state in the 
request that it desires a receipt. If it does not, then the executing.tribunal 
or authority must send a certificate. ý 


SECTION 9. The execution of a request for the service of a document 
may be postponed pending the receipt of a satisfactory guarantee of reim- 
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bursement of the expense to be incurred, including the expense of effecting 
Service in a special manner; but such expense shall not exceed the amount 
payable under the law of the State of execution in connection with an analo- 
gous domestic proceeding in that State. 


COMPARABLE TEXTS 
Hague Convention of 1905: 


Art. 7. Les significations ne pourront donner lieu au remboursement 
de taxes ou de frais de quelque nature que ce soit. 

Toutefois, sauf entente contraire, l’État requis aura le droit d'exiger 
de l’État requérant le remboursement des frais occasionnés par Vinter- 
vention d’un officier ministériel ou par l’emploi d’une forme spéciale 
dans les cas de l’article 3. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1936: 


Art. 5 (a). In any case where documents have been served in accord- 
ance with the provisions of Article 3, the High Contracting Party, by 
whose Diplomatic or Consular Officer the request for service was ad- 
dressed, shall repay to the other High Contracting Party any charges 
and expenses which are payable under the law of the country of execu- 
tion to the persons employed to effect service, and any charges and ex- 
penses incurred in effecting service in a special manner. These charges 
and expenses shall not exceed such as are usually allowed in the courts 
of that country. 

(b) Repayment of these charges and expenses shall be claimed by 
the competent authority by whom the service has been effected from the 
Diplomatic or Consular Officer by whom the request was addressed, 

- when sending to him the certificate provided for in Article 3(h). 

(c) ‘Except as provided above, no fees of any description shall be 
payable by one High Contracting Party to the other in respect of the 
service of any documents. 


COMMENT 


There was no provision for expenses in the Hague Convention of 1896, 
but the matter was a subject of some dispute in the Fourth Conference. 
The German and Hungarian delegations suggested that no fees should be 
required in any case chiefly on the ground of simplifying relations which 
might be complicated by claims for small sums. Other delegations con- 
tended that there was no reason why private persons should not pay the fees 
for services performed in their interests, and also pointed out that in some 
States no provision was made for service of documents by State officers 
without payment. Actes de la quatriéme Conférence dela Haye, p. 89. The 
resulting provision in the Convention of 1905 represented a compromise; no 
fees were to be exacted except that the executing State could require reim- 
bursement for expenses occasioned by the intervention of a ministerial 
officer or the employment of a special form of service. Similar provisions 
are contained in: Estonia-Czechoslovakia, Convention of July 17, 1926 
(125 B. & F.S.P. 379); Germany-Poland, Treaty of March 5, 1924 (122 B. & 
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F.S.P, 705); France-Germany, Declaration of Oct. 5, 1927 (77 L.N.T.S. 15). 

The provision for expenses in this article of the present Convention ap- 
plies only to service made through a tribunal or authority. Consequently 
there is no need to follow the Hague text. There is no reason why persons 
in other States should receive better treatment than persons in the territory 
of the executing State. It is made clear in this section that the fees charged 
shall be no higher than those usually allowed for comparable services in 
domestie proceedings. There is thus no possibility of discrimination. 
The present text does not state whether payment is to be made by the gov- 
ernment of the State of origin or by the private parties to the proceeding. 
The Hague Convention and the British conventions provide for pay- 
ment by the State of origin. The Convention of Feb. 28, 1915, between 
Paraguay and Uruguay (15 L.N.T.S. 199), provides for payment by the 
interested party in the case of civil or commercial matters. It is believed 
that this is a matter which can be left to the State of origin to determine by 
its own legislation. All that is necessary here is permission to the State of 
execution to refuse execution unless guarantee of payment is forthcoming 
from some satisfactory source. 


ARTICLE 3 


When for the purpose of a civil proceeding a tribunal of a State (State of 
origin) requires service of a document on a person in the territory of another 
State, such service may be effected, without any intervention by the authori- : 
ties of the other State, either : 

(a) By a diplomatic or consular officer of the State of origin, where 
the person to be served is a national of the State of origin; or 

(b) By an agent appointed by the tribunal which requires the service; 
or 

(c) By an agent appointed by a party to the proceeding before the 
tribunal which requires the service. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 6. Les dispositions des articles qui précèdent ne s’opposent pas: 

1°. à la faculté d'adresser directement par la voie de la poste des 
actes aux intéressés se trouvant à l’étranger; 

2°. à la faculté pour les intéressés de faire faire des significations di- 
rectement par les soins des officiers ministériels ou des fonctionnaires 
compétents du pays de destination; i 

3°. à la faculté pour chaque État de faire faire directement, par les 
soins de ses agents diplomatiques ou consulaires, les significations 
destinées aux personnes se trouvant à l'étranger. ` 

Dans chacun de ces cas, la faculté prévue n’existe que si des conven- 
tions intervenues entre les États intéressés l’admettent ou si, à défaut 
de conventions, l'État sur le territoire duquel la signification doit être 
faite ne s’y oppose pas. Cet État ne pourra s’y opposer lorsque, dans 


64 ` JUDICIAL ASSISTANCE 


le cas de l'alinéa 1*, numéro 3, Pacte doit être signifié sans contrainte 
à un ressortissant de l'État requérant. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 4(a). Service may be effected, without any request to or in- 
tervention of the authorities of the country of execution, by any of the 
following methods: 

(1) By a Diplomatic or Consular Officer acting for the country of 
origin; 
(2) Through the post. 

(b) All documents served in the manner provided in (1) of the pre- 
ceding paragraph shall, unless the recipient is a national of the High 
Contracting Party from whose territory the document to be served 
emanates, either be drawn up in the language of the country of execution 
or be accompanied by a translation into such language, certified as 
correct as prescribed in Article 3(c). 

(c) The High Contracting Parties agree that in principle it is also 
desirable that the provisions of paragraph (b) of this article should 
apply to documents served in the manner provided in (2) of paragraph 
(a) of this Article. Nevertheless, in the absence of any legislation in 
their respective territories making translations obligatory in such cases, 
the High Contracting Parties do not accept any obligation in this re- 
spect. 


COMMENT 


Service of documents through the tribunal of another State is by no means 
. the sole method of serving documents abroad. Indeed, it is probably one 


. of the lesser used methods. Its great advantage lies in the fact that com- 


pulsion may be used to effect service. Where compulsion is not desired, 
simpler and more expeditious methods are used. This section provides 
for the use of three such methods: (1) service by a diplomatic or consular 
officer of the State of origin; (2) service by an agent of the originating 
tribunal; (3) service by an agent of a party to the proceeding before the 
originating tribunal. 

This section does not expressly refer to compulsion, as is done in the 
Hague Convention, but it is clear that compulsion cannot be used since this 
section does not provide that service is to be made in the manner provided 
for by the law of the State of execution, as is provided for in the case of 
service by tribunals of the latter State in Article 2. There is also no pro- 
vision for payment of fees nor for certification since the authorities of the 
State of execution are not involved. There is also no provision for transla- 
tion of the document, thus differing from the British conventions which 
provide that wheré servicè is to be made on a person not a national of the 
State of origin, the document shall be drawn in the language of the State of 
execution or be accompanied by a translation into such language. 

No mention is made here of service through the post. There is nothing 
in the section, however, which prevents such service, and Article 13 makes 
it clear that nothing in this Convention prevents service by any method 
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which at the time of service is provided for by the law of the State of origin 
and is not forbidden by the law of the State of execution. 

Under the Hague Convention of 1905, the State of execution may refuse 
to permit service by post, by a party or by diplomatic or consular officer 
except in the case where service is to be effected by a diplomatic or consular 
officer without compulsion on a national of the State of origin. The British 
conventions do not provide for any refusal to permit service on the part of the 
State of execution. The present Convention differs from both of these 
precedents. Under this article service by diplomatic or consular officers 
may be made only on nationals of the State of origin (although under 
Article 13 service on other nationals could be made if not forbidden by the 
law of the State of execution), because it is believed that States should be 
free to object to activities by foreign diplomatic or consular officers with 
respect to persons other than nationals of their own State. This is in 
accordance with a number of existing treaties, e.g., Bulgaria-Czechoslovakia, 
Convention of May 15, 1926, Art. 12 (125 B. & F.S.P. 263). On the other 
hand, there is no cogent reason why States should be free to oppose service 
by such regularly established means as agents of a tribunal or a party 
where no compulsion is exercised, and where no political problem, such as 
is involved in the exercise of diplomatic or consular functions, is raised. 


PART III. CIVIL PROCEEDINGS—OBTAINING EVIDENCE ABROAD 


Two methods of obtaining evidence in the territory of another State are 
provided in this Convention: by letters rogatory and by commission. In 
the first case the evidence is obtained by a tribunal in the State of execution; 
in the second case it is obtained by persons appointed by the tribunal in the 
State of origin who may call upon a tribunal in the State of execution for 
assistance. Each of these methods has its own advantages. The letter 
rogatory has the advantage that all the means of compulsion provided in 
the law of the executing State are made available all through the proceeding 
of taking the evidence. In the case of the commission, special application 
must be made to a local tribunal for the use of compulsive measures when a 
witness proves recalcitrant. However, when resistance to the obtaining of 
evidence is not anticipated, the commission offers the advantage of speed 
and of a record taken down by persons known to the tribunal of origin. 

A third means of taking evidence is in use in the United States, the 
taking of evidence on notice without the intervention of a court. See Rule 
28 of the Federal Rules of Civil Procedure. This,Convention is concerned 
only with the rendering of assistance to tribunals and consequently no ex- 
press provision is made for such modes of taking evidence. However, 
Article 13 of this Convention saves such modes by providing thatenothing 
in this Convention shall bé construed to prevent the obtaining of evidence in 
the territory of another State by any method provided for by the law of the 
State of origin and not forbidden by the law of the other State. 


66 JUDICIAL ASSISTANCE 


ARTICLE 4 


SECTION 1. When for the purpose of a civil proceeding a tribunal of a 
State (State of origin) requires that evidence be obtained in the territory of 
another State (State of execution), a letter rogatory may be addressed by 
the tribunal to a particular tribunal or generally ‘‘to any competent tribunal”? 
of the State of execution. 


COMPARABLE TEXTS 
Hague Convention of 1905: 


Art. 8 En matière civile ou commerciale, l'autorité judiciaire d’un 
Etat contractant pourra, conformément aux dispositions de sa législa- 
tion, s'adresser par commission rogatoire à l’autorité compétente d’un 
autre État contractant pour lui demander de faire, dans son ressort, 
soit un acte d'instruction, soit d’autres actes judiciaires. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 7. (a). The judicial authority of the country of origin may, in 
accordance with the provisions of the law of his country, address him- 
self by means of a Letter of Request to the competent authority of the 
country of execution, requesting such authority to take the evidence. 


Bustamente Code: 


Art. 388. Every judicial step which a contracting state has to take 
in another shall be effected by means of letters requisitorial or letters 
rogatory, transmitted through the diplomatic channel. Nevertheless, 
the contracting States may agree upon or accept as between themselves 
any other form of transmission in respect to civil or criminal matters. 


COMMENT 


This article provides for the use of letters rogatory for the taking of evi- 
dence. Letters rogatory have been used for many centuries under a variety 
of names (Eng.: letters rogatory, letters requisitorial, letters of request; 
Lat.: literae mutui compassus, literae requisitoriales; Fr.: commissions roga- 
toires, lettres rogatoires; Ger. : Ersuchungsschreiben; Requisitionsschreiben; It.: 
rogatorie, commissioni rogatorie). At the outset it is important to note a 
certain confusion in the terminology of the subject and to clarify the terms 
used in this Convention. 

(a) Letters rogatory are often used not only for the obtaining of evidence 
but also as the form of request for other modes of judicial assistance. Thus 
the Bustamente Code provides that ‘‘every judicial step”? which one State 
has to take in another shall be effected by means of letters rogatory. See 
also Italian-Argentine Convention of Aug. 1, 1887, Art. 2 (92 B. & F.S.P. 
470). The use of letters rogatory to request service of documents is not 
uncommon. See Re Letters Rogatory out of First Civil Court of City of Mexico, 
261 Fed. 652 (S.D.N.Y. 1919). A frequent use of letters rogatory is for 
requesting the execution of a judgment. In this Convention the term 
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“letter rogatory’’ is used to denominate only a request by one tribunal to 
another tribunal asking the latter to obtain evidence. The “commis- 
sion rogatoire”” is apparently intended to be used only for this same purpose 
in the Hague Convention of 1905, although the Convention provides for the 
use of a ‘‘commission rogatoire”’ to request ‘‘soit un acte d’instruction, soit 
d’autres actes judiciaires.” At the Fourth Hague Conference, the Nor- 
wegian delegation inquired whether these words would not include acts 
which were evidently not intended to be included. The Committee replied 
that it did not seem to be necessary to define these words more closely. “Il 
s’agit le plus ordinairement d’audition de témoins, de prestation de serment, 
d'expertise, de descente sur les lieux, d’examen des livres d’un commerçant.” 
Actes de la quatriéme Conférence de la Haye, p. 92. Language similar to that 
of the Hague Convention appears in Article 4 of the Rules drawn up by the 
Institut de Droit International in 1877. 2 Annuaire de l’Institut (1878), 
p. 151. 

(b) The French term “commission rogatoire”’ is the equivalent of the 
term “letter rogatory”” as here used. The former has an unfortunate simi- 
larity to the term “commission” used elsewhere in this Convention. In 
the case of a ‘letter rogatory”’ or “commission rogatoire”’ evidence is taken 
by a tribunal or other authority of the State of execution; in the case of a 
‘commission ” evidence is taken by one or more persons appointed by the 
tribunal of the State of origin. 

(ce) Confusion is also possible because of the distinction between a 
“commission” and a “special examiner” in British practice. See infra, pp. 
68, 85. No such distinction is made in this Convention. i 

Lelies rogatory have been used only exceptionally by American courts 
which have preferred to use the commission instead.! Many American 
courts will issue letters rogatory only if it appears that the foreign State will 
not permit a commission to be executed. Nelson v. U. S., 15 Pet. C. C., 
Fed. Cas. No. 10,116 (1816); Anon., 59 N. Y. 313 (1874); Fronde v. Fronde, 
1 Hun. 76 (N. Y. Sup. Ct. 1874); Matter of Smith, 79 Mise. 77, 189 N. Y. 
Supp. 522 (Surr. Ct. N. Y. C. 1918); Robb’s Petition, 11 Pa. Co. Ct. 298 
(1892). In Gross v. Palmer, 105 Fed. 833 (C. C. IIL 1900) it was said 
that letters rogatory would be issued only after a commission had first been 
issued and the latter had been returned with a showing of the impossibility, 
after proper efforts, of obtaining the testimony desired thereunder. The 
same rule is followed by the courts of Quebec. Edwards v. Le Petit Sémi- 
naire, 45 Cour Supérieure 178 (1914). 

Most American jurisdictions have statutes providing for the issuance of 
commissions to take evidence abroad. United States: R. S. §§871-874, 
28 U.S.C. $$649-652; Act of June 20, 1936, 49 Stat. 1561, 28 U.S.C: $$695— 
695h; New York: Civil Practice Act, §§294-310: Massachusetts: General 


1 For an early instance of the issuance of a commission to take evidence abroad, in the 
absence of a statute, see Cunningham v. Otis, Fed. Cas. No. 3,485 (C.C. Mass. 1812). 
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Laws, 1932, ch. 233, §§41-45. On the other hand, statutory provisions for 
the issuance of letters rogatory are very rare in the United States. One of 
the few examples is the Federal statute, R. S. §875, as amended, 28 U.S.C. 
§653, which is limited to “any suit in which the United States are parties or 
have an interest.” 1 Nevertheless, courts have frequently held or intimated 
that they have inherent power to issue letters rogatory, in the absence of 
statute. Anon., 59 N. Y. 313 (1874); Hite v. Keene, 137 Wis. 625, 119 
N. W. 303 (1909); Gross v. Palmer, 105 Fed. 833 (1900); Re Martinelli, 219 
Mass. 58, 106 N. E. 557 (1914); De Canville Auto Co. v. Metropolitan Bank, 
124 App. Div. 478, 108 N. Y. Supp. 1027 (1908); Bowen v. Havana Electric R. 
Co., 146 App. Div. 672, 181 N. Y. Supp. 536 (1911); Robb’s Petition, 11 Pa. 
Co. Ct. 298 (1892); Matter of Smith, 79 Misc. 77, 139 N. Y. Supp. 522 (Surr. 
Ct. N. Y. C. 1913); Nelson v. U. S., 15 Pet. C. C., Fed. Cas. No. 10,116 
(1816); Stengel v. Stengel, 85 N. J. Eq. 277, 96 Atl. 358 (1915); Ferrie v. 
Public Adminstrator, 3 Bradf. 249 (N. Y. 1855); Romero v. Calaf, 7 Porto 
Rico Fed. Rep. 505 (1915). In De Villeneuve v. Morning Journal Ass., 206 
Fed. 70 (1913), it was held that the inherent power of a court to issue letters 
rogatory was not limited by the Federal statute (cited above) which applies 
to suits where the United States is a party or has an interest. The court 
sald: 


This (statute) has been thought evidence of an intention upon the 
part of Congress to restrict the inherent power of the court. However, 
as we execute letters rogatory coming from foreign countries, and as 
this method of getting testimony is most necessary in countries which 
refuse to compel the attendance of witnesses under commissions, I 
think we ought not to suppose that Congress intended to limit the 
power of the court. 


But cf. Jannsen v. Belding-Corticelli, Lid., 84 F.(2d) 577 (C.C.A. 3d, 1936); 
The Alexandra, 104 Fed. 904 (D.C.S.C. 1900); Bischofsheim v. Baltzer, 10 
Fed. 4 (C.C.N.Y. 1882). 


In Great Britain, the Rules of the Supreme Court of Judicature provide 
for taking evidence abroad by means of letters of request (in addition to the 
taking of evidence by commission and by special examiner). Order 37, 


1 The Federal practice is now governed by Rule 28 of the Federal Rules of Civil Procedure 
(1938), providing as follows: 
Rule 28. Persons Before Whom Depositions May Be Taken. 

(a) WITHIN tHe Unirep States. Within the United States or within a terri- 
tory or insular possession subject to the dominion of the United States, depositions shall 
be taken before an officer authorized to administer oaths by the laws of the United 
States or of the place where the examination is held. 

(b) In Foreraen Countries. In a foreign state or country depositions shall be taken 
(1) on notice before a secretary of embassy or legation, consul general, consul, vice con- 
sul, or consular agent of the United States, or (2) before such person or officer as may be 
appointed by commission or under letters rogatory. A commission or letters rogatory 
shall be issued only when necessary or convenient, orf application and notice, and on 
such terms and with such directions as are just and appropriate. Officers may be des- 
ignated in notices or commissions either by name or descriptive title and letters rogatory 
may be addressed ‘To the Appropriate Judicial Authority in (here name the country).” 
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Rules 5, 6, 6A, 6B, 6C. It is said that letters of request are available for 
use in all countries “except the U.S.A., which prefers the evidence to be 
taken before a special examiner.” Annual Practice, 1938, p. 665. Only 
letters of request may be used in the case of Hungary, Yugoslavia, Latvia, 
Luxemburg, Rumania, Switzerland, (probably) Ireland, Turkey, U.S.S.R. 
and Irak (ébid., p. 663). 

It will be noted that this article provides for the address of letters from 
one tribunal directly to another. For a discussion of the importance of this 
see Comment under Article 2, Section 1. 


SECTION 2. The letter rogatory shall contain a statement of: 

(a) The title and address of the tribunal issuing the letter rogatory; 

(b) The nature of the proceeding for which evidence is required and 
the names and descriptions of the parties to the proceeding, and any 
other information deemed useful in regard to the proceeding; 

(c) The request for the procuring of the evidence required; and 

(d) The name, description and address, so far as known, of any per- 
son from whom evidence is required. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1936: 


Art. 7(b). . . . The Letter of Request shall state the nature of the 
proceedings for which the evidence is required, giving all necessary 
information in regard thereto, the names of the parties thereto, and the - 
names, descriptions and addresses of the witnesses... . 


COMMENT 


The statements required to be contained in a letter rogatory under this 
section parallel those required to be contained in a request for the service 
of documents under Section 2 of Article 2. See Comment thereunder for 
an explanation of these various matters. 


SECTION 3. The letter rogatory may be accompanied ‘by a list of inter- 
rogatories to be put to witnesses; and it may request the oral examination 
of witnesses, to be conducted either by the parties to the proceeding or by 
the tribunal, and the recording of the testimony. 

SECTION 4. The letter rogatory may be accompanied by a description of 
any documents, books, papers, records, samples, objects, or premises, the 
production, identification or examination of which is requested. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 7(b). (The Letter of Request) shall also either (1) be accom- 
panied by a list of interrogatories to be put to the witness or witnesses. 


+ 
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or, as the case may be, by a description of the documents, samples or 
other objects to be produced, identified or examined, and a translation 
thereof, certified as correct in the manner heretofore provided; or (2) 
shall request the competent authority to allow such questions to be 
asked vivé voce as the parties or their representatives shall desire to ask. 


COMMENT 


These two sections are intended to grant the greatest freedom possible 
with regard to the manner in which evidence is to be procured. A tribunal 
may request that the testimony of witnesses be obtained in either or both 
of two ways: (1) by written interrogatories to be put to a witness; (2) by 
oral examination and cross-examination on questions put by the parties or 
their representatives or by the tribunal addressed. Finally, the requesting 
tribunal may request that the testimony be recorded. It may well happen 
that the mode of taking evidence requested is not provided for in the law of 
the State of execution. Nevertheless, the request must be followed by the 
tribunal of execution unless the particular mode is forbidden by the local 
law. See Section 10 of this article. 

American jurisdictions evince a decided preference for written interrog- 
atories as against oral examination. In Deshon v. Packwood, 16 App. Prac. 
272 note (N. Y. Superior Ct. 1862), the court, in refusing to grant a commis- 
sion for the oral examination of witnesses abroad, stated that it had exam- 
_ ined every pertinent case in the English Court of Chancery from the time 

- of Elizabeth down, and in none of them had a commission issued without 


- interrogatories However, only a few years before a New York court had 


granted a commission to take testimony abroad upon condition that the 
applicant consent that the witnesses be examined and cross-examined 
orally. Clayton v. Yarrington, 16 App. Prac. 273 note (N. Y. Sup. Ct. 
1858). The preference for written interrogatories is still apparent in Ameri- 
can statutes and cases. Thus $302 of the New York Civil Practice Act 
provides that, 
if testimony be taken within the state, the examination shall be upon 
oral questions unless the parties otherwise stipulate; but if the testi- 
mony is to be taken without the state the court in which the action is 
pending or may be brought, upon motion, may order the taking of 
testimony wholly or partly upon written interrogatories to be settled 
as prescribed by the rules. 


Similarly the Massachusetts statute provides that, ‘‘unless the court other- 
wise orders, a deposition taken before commissioners shall be taken upon 
written interrogatories.” “General Laws, 1932, ch. 233, §42. A number of 
courts have laid down a similar rule. Stengel v. Siengel, 85 N. J. Eq. 297, 
96 Atl. 358) 1915); Gross v. Palmer, 105 Fed. 833 (C. C. Ill. 1900); Doubt v. 
Pittsburgh & Lake Erie R. R., 6 Pa. Dist. 288 (1897); Magdanz v. District 

1 The present English law is otherwise. Under the Rules of the Supreme Court of Judica- 


Se Ra as are to be examined viva voce, unless the parties stipulate otherwise. Order 
i el, 


ARTICLE 4 71 


Court, 269 N. W. 498 (Ia. 1936). The Federal practice has recently been 
changed by the Federal Rules of Civil Procedure (1938). Rule 30 provides 
for the taking of depositions upon oral examination without restriction as 
to whether the deposition is taken in the United States or abroad. Simi- 
larly the Act of June 20, 1936, 49 Stat. 1561, 28 U.S.C. §§695-695h, which 
deals with the taking of testimony on commission for the purpose of deter- 
mining whether any foreign document sought to be used in a criminal pro- 
ceeding is genuine, provides that testimony may be taken either on oral or 
written interrogatories, or on interrogatories partly oral and partly written. 
Such statutes and cases would remain unaffected by this Convention which 
does not require a State of origin to use the various methods for securing 
testimony provided for in this section, but is merely permissive. 

More serious are statutory provisions which prevent the execution of 
letters rogatory or commissions issued by courts of other States unless they 
are confined to written interrogatories. Thus, the Federal statute (R. S. 
§4071, 28 U.S.C. §701) requires that a commission or letters rogatory be 
accompanied by specific written interrogatories addressed to the witness. 
No witness may be compelled to testify except for the purpose of answering 
such interrogatories, but additional questions may be put to him if counsel 
for all the parties agree. See Jannsen v. Belding-Corticelli, 84 F. (2d) 576 
(C.C.A. 8, 1936). It is submitted that such statutory provisions have no 
basis in reason or policy. They serve to obstruct the administration of 
justice without protecting any important interest of witnesses. It is hard 
to see why a witness should be protected from answering oral questions , 
when he is required to answer written interrogatories. Often, vivd voce 
examination is the only way to ascertain the truth. It is the purpose of 
Section 3 to remove obstacles from the path of the freest possible exercise 
of the right to secure evidence consistent with the protection of essential 
interests of witnesses. 


SECTION 5. If the letter rogatory and accompanying papers are not 
drawn in the language of the State of execution, a translation into that lan- 
guage must be transmitted with the letter rogatory. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 10. Sauf entente contraire, la commission rogatoire doit être 
rédigée, soit dans la langue de l’autorité requise, soit dans la langue 
convenue entre les deux Etats intéressés, oubien elle doit être accom- 
pagnée d’une traduction faite dans une de ces langues et certifiée con- 
forme par un agent diplomatique ou consulaire de l’État requérant ou 
par un traducteur assermenté de l’État requis. . 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 7(b). The Letter of Request shall be drawn up in the language 
of the country of execution, or be accompanied by a translation into 
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such language. Such translation shall be certified as correct by a 
Diplomatie or Consular Officer acting for the country of origin. . 


Bustamante Code: 


Art. 392. The letters requisitorial will be written in the language 
of the State which sent them and will be accompanied by a translation 
in the language of the State to which they are addressed, said transla- 
tion to be duly certified by a sworn public translator. 


COMMENT 


The Bustamante Code requires letters rogatory to be drawn in the lan- 
guage of the State of origin and to be accompanied by a translation in the 
language of the State of origin. The present Convention follows the 
British treaties in permitting letters rogatory to be drawn in the language of 
either State but to be accompanied by a translation if drawn in the language 
of the State of execution. This certainly seems a more preferablerule. For 
the special problems raised by the Hague Convention provision that the let- 
ters be in the language of the “requested authority”? see Comment under 
Article 1(d). 

It will be noted that neither the Bustamante Code, the Hague Conven- 
tion, nor the British- Yugoslav Convention mentions the papers accompany- 
ing a letter rogatory, as the present Convention does. In the Fourth Hague 
Conference it was stated that it goes without saying that the documents ac- 


'- companying a letter rogatory would have to be in the same language as the 


letter. Actes de la quatrième Conférence de la Haye, p. 93. 


SECTION 6. The letter rogatory may be transmitted by the tribunal 
issuing it or by a diplomatic or consular officer of the State of origin, to the 
authority designated to receive such letters by the State of execution, or a 
particular tribunal or the ministry of justice of the State of execution; or the 
letter rogatory may be transmitted by the government of the State of origin 
to the government of the State of execution through the diplomatic channel. 


COMPARABLE TEXTS 
Hague Convention of 1908: 


Art. 9. Les commissions rogatoires seront transmises par le consul 
de l'État requérant à l’autorité qui sera désignée par l'État requis. 
Cette autorité enverra au consul la pièce constatant l'exécution de la 
commission rogatoire ou indiquant le fait qui en a empêché l’exécution. 

Toutes les difficultés qui s’éléveraient à l’occasion de cette trans- 
mission seront réglées par la voie diplomatique. 

Chaque État contractant peut déclarer, par une communication 
adressée aux autres États contractants, qu’il entend que les commissions 
rogatoires à exécuter sur son territoire lui soient transmises par la voie 
diplomatique. 

Les dispositions qui précèdent ne s'opposent pas à ce que deux États 
contractants s'entendent pour admettre la transmission directe des 
commissions rogatoires entre leurs autorités respectives. 
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Hague Convention of 1896: 


Art. 6. La transmission des commissions rogatoires se fera par la 
vole diplomatique, à moins que la communication directe ne soit admise 
entre les autorités des deux États. 


COMMENT 


The provision here made for the transmission of letters rogatory is similar 
to that for the transmission of requests for the service of documents. See 
Comment under Article 2, Section 4. 


SECTION 7. Ifa tribunal to which a letter rogatory is addressed is unable 
to execute it, that tribunal on receipt of the letter rogatory shall forward it to 
a tribunal competent and able to execute it, with the same force and effect 
as though it had originally been addressed to the latter tribunal. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 12. En cas d’incompétence de l’autorité requise, la commission 
rogatoire sera transmise d'office à l'autorité judiciaire compétente du 
même État, suivant les règles établies par la législation de celui-ci. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 7(c). . . . In case the authority to whom any Letter of Re- 
quest is transmitted is not competent to execute it, such authority shall 
(except in cases where execution is refused in accordance with para- . 
graph (f) of this Article) of his own motion forward the Letter of Request 
to the competent authority of the country of execution. ` 


COMMENT 


This section lays down the same rule for letters rogatory as Section 5 of 
Article 2 does for requests for the service of documents. 


SECTION 8. A letter rogatory duly issued in accordance with the provi- 
sions of this Convention shall be executed unless , 

(a) Execution is impossible on account of absence of the person 
whose evidence is required, or on account of inability to locate such 
person, or for any similar reason; or 

(b) The government of the State of execution considers that execu- 
tion of the request would be contrary to the publié interest. 

If a letter rogatory is not executed, the tribunal from which the letter 
rogatory emanated shall be promptly informed ofsthe reason for failure to 
execute it. 

COMPARABLE TEXTS 

Hague Convention of 1905: 


Art. 11. L'exécution de la commission rogatoire ne pourra être 
refusée que: 
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1°. si Vauthenticité du document n’est pas établie; 

2°. si, dans l’État requis, l'exécution de la commission rogatoire ne 
rentre pas dans les attributions du pouvoir judiciaire; 

3°. si l’État sur le territoire duquel l’exécution devrait avoir lieu la 
juge de nature à porter atteinte à sa souveraineté ou à sa sécurité. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 7(f). The execution of a Letter of Request which complies with 
the preceding provisions of this Article can only be refused: 

(1) If the authenticity of the Letter of Request is not established; 

(2) If, in the country of execution, the execution of the Letter of 

Request in question does not fall within the functions of the 


judiciary; 

(3) If the High Contracting Party in whose territory it is to be 
executed considers that his sovereignty or safety would be 
compromised thereby. 

(g) In every instance where a Letter of Request is not executed by 
the authority to whom it is addressed, the latter will at once inform the 
Diplomatic or Consular Officer by whom it was transmitted, stating 
the grounds on which the execution of the Letter of Request has been 
refused, or the competent authority to whom it has been forwarded. 


COMMENT 


Courts in all countries generally respond to requests embodied in letters 
rogatory from tribunals in other countries, although cases will be found in 
which courts refused to do so. See in particular Cour de Bruxelles, October 
18, 1826, Pasicrisie Belge, 1826-27, p. 257. Very frequently, however, 


© courts have said that they are under no obligation to execute foreign letters 


rogatory and that such execution is had only through comity. Trib. civil 
de la Seine, July 13, 1910, Revue de droit int. privé, 1910, p. 844; Trib. Trevis, 
June 10, 1908, zbid., 1909, p. 843; Trib. Boulogne, Aug. 14, 1908, tbid., 1909, 
p. 845; Ex parte Taylor, 110 Tex. 331, 220 $. W. 74 (1920); Trib. de commerce 
St.-Etienne, July 28, 1911, Rev. de droit int. privé, 1912, p. 93 (in which the 
obligation to execute was denied even after the conclusion of the Hague 
Convention of 1905): The German courts will execute letters where no 
treaty is in force, but the execution takes place under the powers of judicial 
administration (Justizverwaltung) and not under the judicial power (Gerichts- 
hoheit). Consequently the courts are subject in such matters to the orders 
of the Ministry of Justice and will not apply compulsive measures to com- 
pel testimony from recalcitrant witnesses. 1 Stein, Zzvilprozessordnung, pp. 
25-26 (13th ed. 1926). 

Courts in the United States have often held that they have inherent 
power to honor such requests, even in the absence of statute. Es parte 
Taylor, 110 Tex. 331, 220 S. W. 74 (1920) (with valuable annotation in 9 
A.L.R. 963); State v. Bourne, 21 Or. 218, 27 Pac.-1048 (1891); MacKenzie’s 
Case, Pars. Sel. Eq. Cas. 227 (Pa. 1848); Robb’s Petition, 11 Pa. Co. Ct. 298 
(1892); Doubt v. Pittsburgh, 6 Pa. Dist. R. 238 (1897); Shannon v. McCaul- 
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ley, 56 Atl. 367 (Del. 1902); Keller v. Goodrich Co., 117 Ind. 556, 19 N. E. 
196 (1888). The New York courts, however, have held that they have no 
such inherent authority and can act only pursuant to statute. Re Romero, 
56 Misc. 319, 107 N.Y. Supp. 621 (1907); Re Canter, 82 App. Div. 103, 81 
N.Y. Supp. 416 (1903). 

In the United States, statutes generally empower courts to execute letters 
rogatory or commissions issued by courts in other states or countries. 
See New York, Civil Practice Act §§310-312; Massachusetts, General 
Laws, 1982, ch. 233, §45; Connecticut, General Statutes, 1930, §5591; 
Delaware, Revised Code, 1935, §22; District of Columbia, Code, 1929, 
Title 9, §7; Idaho, Code, 1932, $$16-926; Illinois, Revised Statutes, 1987, 
ch. 51, §36; Iowa, Code, 1935, §§1195-1196; Kentucky, Code, Baldwin’s 
Revision, 1938, §591; Minnesota, Statutes, 1927, $9837; New Hampshire, 
Public Laws, 1926, ch. 337; New Mexico, Statutes, Comp. 1929, §§45-301 
et seg; New Jersey, Revised Statutes, 1937, ch. 100; North Carolina, Code, 
1935, §1822; Rhode Island, General Laws, 1923, Title 33, ch. 48, §§22, 32; 
South Carolina, Code, 1932, §700; Utah, Revised Statutes, 1933, §§104-49-7, 
104-51-12; Uniform Foreign Depositions Act, 1920, §1. (“Whenever any 
mandate, writ or commission is issued out of any court of record in any 
other State, territory, district or foreign jurisdiction, or whenever upon 
notice or agreement it is required to take the testimony of a witness or 
witnesses in this State, witnesses may be compelled to appear and testify 


in the same manner and by the same process and proceeding as may be 


employed for the purpose of taking testimony in proceedings pending in this 
State.”) ! | ` 

The extent to which Federal courts will execute letters rogatory is a matter 
of considerable doubt. R. S. §875 (28 U.S.C. §653), which provides for the 
procedure in connection with letters rogatory or commissions issued by 
Federal courts, concludes with the following sentence, which is unrelated to 
the subject-matter of the remainder of the section: 


When letters rogatory are addressed from any court of a foreign 
country to any district court of the United States, a commissioner of 
such district court designated by such court to make the examination 
of the witnesses mentioned in said letters, shall have power to compel 
the witnesses to appear and depose in the same manner as witnesses 
may be compelled to appear and testify in courts. 


On the other hand, R. S. 84071 (28 U.S.C. §701) provides for the execution 
of letters rogatory or commissions issued by foreign courts ‘‘to be used in any 


1 The Uniform Foreign Depositions Act is in force in the following jurisdictions: Alaska, 
Comp. Laws, 1933, §4242; Arizona, Revised Code, 1928, §4442; California, Code of Civil Pro- 
cedure, 1937, §2036a; see also §§2035, 2036, cf. Christ v. Superior Ct., 211 Cal. 593, 296 Pac. 
612 (1931), holding that mandamus will issue to compel a court to execute a letter rogatory 
since the court is without discretion under the statute to refuse execution; Louisiana, General 
Statutes, 1932, ch. 40; Maryland, Publice General Laws, 1924, Art. 35; Michigan, Comp. 
Laws, 1929, §14240; Nevada, Comp. Laws, 1929, §9414; Pennsylvania, Statutes, 1980, Vol. 
28, $$31-33; South Dakota, Comp. Laws, 1929, ch. 413, $2761—A ; Tennessee, Williams’ Code, 
1934, §9852; Wyoming, Revised Statutes, 1931, §§89-1901, 89-1903. 


+ 
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suit for the recovery of money or property depending in any court in any 


. foreign country with which the United States are at peace, and in which 


the government of such foreign country shall be a party.” These two di- 
vergent provisions have a curious history. 
The last sentence of R. S. §875 was originally enacted as Section 2 of the 


Act of March 2, 1855, 10 Stat. 630; the other sections of the Act dealing with 


mistrials. Section 2 had been drafted by the Attorney General following 
an opinion which he had given to the Secretary of State to the effect that 
under the existing law the Federal courts could not execute foreign letters 
rogatory (letter from Attorney General Cushing to Secretary of State Marcy, 
Feb. 28, 1855, MS. in Department of Justice files). 

In 1863, Congress enacted another Act dealing with letters rogatory, in 


' which no account was taken of the Act of 1855 already on the statute books 


(Act of March 3, 1863, 12 Stat. 769). In 1873 the Revised Statutes were 
adopted in which the four sections of the Act of 1863 were incorporated as 


_ follows: Sec. 1—R. S. §4071; Secs. 2 and 3—R. S. §4074; Sec. 4—R. S. 


§875. However, Section 2 of the Act of 1855 was entirely omitted. The 


_ omission was supplied in 1877 by an Act to perfect the Revised Statutes, 


under which Section 2 of the Act of 1855 was added to R. S. §875 (Act of 


_ Feb. 27, 1877, 19 Stat. 240).2 


In view of this history it might well be argued that the last sentence of 
R. S. §875 gives the Federal courts power to execute letters rogatory in any 


_case. The courts, however, have not taken this view. They have held that 
_ their power is limited by R. S. §4071 and have refused to execute letters 


rogatory in connection with criminal proceedings on the ground that such 
proceedings do not constitute a “suit for the recovery of money or property.” 
In re Spanish Consul’s Petition, Fed. Cas. No. 13,202 (D.C.S.D.N.Y. 1867); 


In re Letters Rogatory from the First District Judge of Vera Cruz, 36 Fed. 306 


(C.C.N.Y. 1888); In re Letters Rogatory of Republic of Colombia, 4 Fed. 
Supp. 165 (D.C.8.D.N.Y. 1933); see also In re Pacific Ry. Comm., 32 Fed. 
241, 256, 257 (N. D. Cal. 1887); and cf. Jannsen v. Belding-Corticelli, 84 
F. (2d) 577 (C.C.A. 3d; 1936). 

Under this Convention a letter rogatory must be executed unless execution 
is impossible on account of absence of the person whose evidence is required 
or on account of inability to locate him, or unless the government of the 
State of execution considers that execution would be contrary to the public 
interest. These reasons are the same as those provided in the case of service 
of documents. See Comment under Section 6 of Article 2. In addition, 
Section 9 of Article 4 provides that execution of a letter rogatory may be 


1 A possible reason why the Act of 1855 was overlooked is the fact that it was indexed in 
the statutes under ‘‘ Mistrials.”’ 

2 The Commissioner in Charge of the Revision stated with reference to this amendment: 
“I may say that that was a section of the statute of 1855, the second section of Chapter 140, 
which seems to have been omitted bodily, the whole of it. This is merely a reproduction of 
the second section of that statute.” : Congressional Globe, Vol. 130, p. 530. 
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refused in so far as the evidence sought would be patently irrelevant to the 
proceeding in the State of origin, or in so far as the taking of the evidence 
sought would violate a privilege accorded by the law of the State of execu- 
tion. Execution may also be refused if the authenticity of the letter roga- 
tory is not established, since the introductory sentence of Section 8 requires 
execution in the case of a letter rogatory “duly issued in accordance with the 
provisions of this Convention.’ 1 

There are no other reasons for refusing execution. Thus, execution may 
not be refused because it does not fall within the competence of the judiciary 
in the State of execution. Such a reason for refusal is contained in the Hague 
Convention (Art. 11), in the British conventions, and in several other trea- 
ties. E.g., Czechoslovakia-Italy, Convention of April 6, 1922, Art. 1 (123 
B. & F.S.P. 822). 

It should be particularly noted that execution may not be refused because 
of lack of jurisdiction in the tribunal in the State of origin. Except for a 
provision in the British statutes this is the universal rule. The Bustamente 
Code (Art. 389) expressly declares that: “The judge issuing the letters 
requisitorial is to decide as to his own competence and the legality and 
propriety of the act or evidence, without prejudice to the jurisdiction of the 
judge to whom said letters are addressed.” The Hague Convention has 
been generally construed to hold that execution may not be refused because 
of a supposed lack of jurisdiction of the requesting tribunal. Report of 
the Swiss Federal Council to the General Assembly, 1918, quoted in Kosters 
et Bellemans, Les Conventions de la Haye, p. 1136; Meili et Mamelok, Das 


international Privat- und Zivilprozessrecht auf Grund der Haager Konventionen, * ` 


pp. 325, 328 (1911) ; Delius, Handbuch des Rechtshilfsverfahrens, p. 146 (1911); 
Cucinotta, L'assistenza giudiziaria internazionale, p. 77 (1935). 

The British Foreign Tribunals Evidence Act, 1856 (19 & 20 Vict. e. 113), 
apparently permits the executing court to enter into an examination of the 
jurisdiction of the requesting court under some circumstances. The British 
courts are empowered to execute requests for examination of witnesses 
“where . . . it is made to appear . . . that any Court or Tribunal of 
competent jurisdiction in a Foreign Country, before which any Civil or 
Commercial Matter is pending, is desirous of obtaining the Testimony . . .” 
($1). A certificate of a diplomatic or consular officer that any matter in 
relation to which an application is made “‘is a Civil or Commercial Matter 
pending before a Court or Tribunal . . . having Jurisdiction in the Matter 
so pending” is evidence of the matter so certified; but where no such certifi- 
cate is produced other evidence to that effect as permissible (§2). It is 
noteworthy, however, that none of the British treaties provides og an ex- 
amination of the jurisdiction of the requesting court. 


1 The Hague Convention and the British conventions expressly provide the execution of a 
letter rogatory may be refused if its authenticity is not established. ‘The German-Soviet 
Agreement of Oct. 12, 1925, provides that in case of doubt as to authenticity, E may 
be postponed until the doubt has been removed. Art. 9 (122 B. & F.S.P. 767). 
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SECTION 9. Execution of a letter rogatory may be refused in so far as the 
evidence sought would be patently irrelevant to the proceeding in the State 
of origin, or in so far as the taking of the evidence sought would violate a 
privilege accorded by the law of the State of execution. 


COMMENT 


It is obvious that the law of evidence of the State of execution should not 
govern the taking of testimony on letters rogatory or commission issued by 
another State. The testimony is to be used in a proceeding in the State of 
origin, and the tribunal of that State must alone be the judge of the admis- 
sibility of the evidence. It should be perfectly clear that although the 
evidence sought would not be admissible in a proceeding in the State of exe- 
cution, the executing tribunal may not refuse to obtain it if requested by the 
tribunal in the State of origm. Nevertheless, the possibility of abuse of 
this process exists and the State of execution should have some means of 
protecting important interests of persons within its territory. A clear 
example is that of the privilege against self-incrimination. There is just 
as much reason for protecting a witness against self-incrimination in a pro- 
ceeding to obtain testimony for a foreign tribunal as in a domestic proceed- 
ing; similarly with regard to such testimonial privileges as confidential 
communications between husband and wife, and patient and physician. 
To preserve these privileges this section permits refusal of execution where 
_ the giving of evidence would “violate a privilege not to disclose evidence.” 
An American case in point is In re Whitlock, 3 N. Y. Supp. 855 (1889), in 
“which a New York court refused to permit the disclosure of a confidential 
communication between attorney and client during an examination on a 
commission. 

The problem of irrelevant evidence is more difficult to deal with than the 
problem of testimonial privileges. Again, the executing tribunal cannot be 
the judge of the relevancy of the evidence. Yet, consider this case: the 
government of A desires to secure information with regard to the property 
and relatives of a political émigré from that country residing in B. A civil 
action for a debt is commenced against the émigré, and a letter rogatory is 
sent to a tribunal of B requesting that the émigré be questioned with regard 
to the whereabouts of his relatives, the extent of his property, his political 
activities, ete. It is true that the government of the State of execution 
could refuse to permit execution of the letter on the ground of “public 
interest,” but this is a cumbersome process. Is it not preferable to authorize 
the executing tribunal to refuse to permit the disclosure of such evidence 
where it obviously has no connection with the main proceeding? It is, of 
course, irnportant to limit this authorization to the purpose for which it is 
granted, and not to make it an excuse for general*control by the executing 
tribunal over the admissibility of evidence. For this reason it is provided 
that execution may be refused if the evidence sought to be secured is “ pat- 
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ently irrelevant.” The word “patently” is not a word of art, but it is þe- 
lieved that it sufficiently indicates the sort of evidence whose disclosure the 
executing tribunal may control. 

The provisions just discussed follow the general practice of American 
and English courts. A number of representative statements may be of 
interest. 


I agree with the defendants’ counsel that under the (Foreign Tribu- 
nals Evidence) Act evidence can only be taken by the English mode; 
but I am not prepared to say that it must be limited to that which is 
admissible in English Courts. We ought to afford foreign courts the 
fullest benefit we can, and, if we know their rules of evidence, we should 
give them effect in examinations of this kind; and even where we have 
no means of knowing the peculiar rules of the particular Court, I think 
we may fairly admit whatever questions may reasonably be expected 
to throw light upon the matters in issue, without strictly binding our- 
selves to our own rules of evidence. . . . If such evidence were totally 
irrelevant, or could'be useful only for illegitimate purposes, he (the 
master) would have a right to interfere. (Coburn, C. J., in Desilla v. 
Fells & Co., 40 L. T. 423 (1879).) 


As to the relevancy of the testimony, the Judge remarked that it 
was a matter exclusively for the decision of the New York tribunal . . . 
The Judge, however, imagined that there might be a case in which the 
testimony would be so manifestly inapplicable to the cause of action 
as to induce him to refuse to coerce a witness to testify; but that it must 
be a gross case, indeed, that would justify him in taking such an atti- 


tude towards the courts of a sister State in the exercise of an act of . ° 


comity. (McKenzie’s Case, 2 Pars. Eq. Cas. 227, 230 (Pa. Ct. of Com- 
mon Pleas, 1843).) 


We are not, however, called upon to pass upon the competency of the 
evidence sought to be elicited from the witness, or its admissibility upon 
the trial of the action. That will become a matter for determination 
by the Ohio court when the commission shall be returned to it. For 
present purposes it is sufficient if it appear that such testimony may 
become competent, and, so far as the examination is not entirely ir- 
relevant to the subject matter of the action, the court will not, nor is it 
called upon to, pass upon the strict legality and competency of the 
evidence sought to be elicited. (Matter of Randall, 90 App. Div. 192, 
ee N. Y. Supp. 1089 (1904); Aff’d. 177 N. Y. 400, 69 N. E. 721 


It is not the duty of an auxiliary court or judge, within whose juris- 
diction testimony is being taken in a suit pending in the court of an- 
other district, to consider or determine the competency, materiality or 
relevance of the evidence which one of the parties seeks to elicit. It is 
the duty of such a court or judge to compel the production of the evi- 
dence, although the judge deems it incompetent or immaterial, unless 
the witness or the evidence is privileged, or it clearly and affirmatively 
appears that the evidence cannot possibly be competent, material, or 
relevant, and that it would be an abuse of the process of the court to 
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compel its production. (Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211, 
215 (C.C.C. 8th, 1906).)1 


The question of testimonial privilege is dealt with in both the United 
States Federal statute and in the British statute. The former provides 
that: 


No witness shall be required, on such examination or any other under 
letters rogatory, to make any disclosure or discovery which shall tend 
to criminate him either under the laws of the State or Territory within 
which such examination is had, or any other, or any foreign State. 
(R. 5. §4072, 28 U.S.C. §702.)? 


The British Foreign Tribunals Evidence Act, 1856, provides: 


That every Person examined under any Order made under this Act 
shall have the like Right to refuse to answer Questions tending to 
criminate himself, and other Questions, which a witness in any Cause 
pending in the Court by or before a Judge thereof or before the Judge 
by whom the Order for examination was made would be entitled to; 
and that no Person shall be compelled to produce under any such Order 
as aforesaid any Writing or other Document that he would not be com- 
pelled to produce at a Trial of such Cause. (§5, 19 & 20 Vict. c. 113.) 


SECTION 10. In the execution of a letter rogatory the same procedure 
and the same compulsive measures shall be employed as may be employed 
for the taking of evidence in a domestic proceeding; provided that if the 
employment of a particular procedure has been requested, it shall be em- 
. ployed in so far as it is not forbidden by the law of the State of execution. 


COMPARABLE TEXTS 
Hague Convention of 1908: 


Art. 11. L’autorité judiciaire à laquelle la commission rogatoire est 
adressée sera obligée d’y satisfaire en usant des mémes moyens de 
contrainte que pour l'exécution d’une commission des autorités de l’État 
requis ou d’une demande formée à cet effet par une partie intéressée. 
Ces moyens de contrainte ne sont pas nécessairement employés s’il 
s’agit de la comparution de parties en cause. 

Art. 14. L’autorité judiciaire qui procède à l’exécution d’une com- 
mission rogatoire appliquera les lois de son pays, en ce qui concerne les 
formes & suivre. 

Toutefois, il sera déféré à la demande de l’autorité requérante, tend- 
ant à ce qu’il soit procédé suivant une forme spéciale, pourvu que cette 
forme ne soit pas contraire à la législation de l'État requis. 


1 Accord, that the executing q may not pass on competence or relevance of testimony: 
Butte & B. Consol. Min. Co. v. Montana Ore P. Co., 139 Fed. 843 (1905); Parisian Comb Co. 
y. Eschwege, 92 Fed. 721 (1899); Maxim Nordenfelt Co. v. Colt’s Patent Firearms Co., 103 
Fed. 39 (1900); Bliss v. Mulholland, 10 Pa. Dist. Rep. 201 (1901). Contra, that the exe- 
cuting court may pass on competence or relevance of testimony: Ex parte Peck, Fed. Cas. 
No. 10, 885 (1853); In re Judson, Fed. Cas. No. 7, 563 (1853); In re Allis, 44 Fed. 216 (1890). 

2 Under R. S. $4071 (28 U.S.C. §701) a letter rogatory or commission will not be executed 
except “‘on due proof being made to (the) judge that the testimony of a witness is material 
to the party desiring the same.” 
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Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art.7(d). The competent authority of the country of execution shall 
give effect to the Letter of Request and obtain the evidence required by 
the use of the same compulsory measures and the same procedure as 
are employed in the execution of a commission or order emanating from 
the authorities of his own country, except that if a wish that some 
special procedure should be followed is expressed in the Letter of Re- 
quest, such special procedure shall be followed in so far as it is not in- 
compatible with the law of the country of execution. 


COMMENT 


The essence of the letter rogatory procedure is that the evidence is ob- 
tained by the local tribunal. It can only be effective, therefore, if it is exe- 
cuted to the same extent and by the same means as are employed in local 
proceedings for the taking of evidence. This is the rule under the Uniform 
Foreign Depositions Act, in force in ten American Jurisdictions. See Com- 
ment under Article 4, Section 8. Under that Act “witnesses may be com- 
pelled to appear and testify in the same manner and by the same process and 
proceeding as may be employed for the purpose of taking testimony in 
proceedings pending in this state.” 

The present section is drafted so as to insure that the executing tribunal 
will execute a letter rogatory as fully and effectively as if a domestic proceed- 
ing for the taking of evidence were involved. This Convention imposes a 
greater duty on the State of execution than does the Hague Convention of 
1905. Under the latter, if a special procedure is requested, it must be fol- 
lowed by the executing authority, provided it is “not contrary to” the legis-- 
lation of the requested State. This Convention requires such a special 
procedure to be followed ‘‘in so far as it is not forbidden” by the law of the 
requested State,! thus following the Hague Convention of 1896 (“ne soit pas 
prohibée par cette législation”). Moreover, under the Hague Convention 
of 1905, compulsive measures need not be used to secure the testimony of 
the parties to the proceeding. This exception was inserted because in many 
States the laws do not provide for compulsion against a party who refuses to 
give testimony. Actes de la quatrième Conférence de la Haye, p. 93. No such 
exception is made in the present Convention; consequently if the law of the 
State of execution does provide for compulsive measures against a party, they 
must be employed. If the law does not so provide, they must also be used 
if a special request is made to that effect in the letter rôgatory, provided that 
such compulsion is not forbidden by the local law. 


SECTION 11. In the execution of a letter rogatory a tribunal shall if so 
requested give reasonable notice of the time and place of its intended taking 


1 In Baron De Bildt, Petitioner, 7 Session Cases 899 (1905), letters rogatory were presented 
requesting that witnesses be examined before the sheriff-substitute at Dundee. Execution 
was refused because the Foreign Tribunals Evidence Act made no provision for examination 
of witnesses other than before a commissioner. Under this Convention, such a request 
would have to be granted. 
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of evidence, to any person designated to this end by the tribunal issuing the 
letter rogatory, and to any diplomatic or consular officer through whom the 
letter rogatory was transmitted ; it shall permit the parties to the proceeding 
in the State of origin, or their representatives, to be present when the evi- 
dence is taken. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 11. ... L'autorité requérante sera, si elle le demande, in- 
formée de la date et du lieu où il sera procédé à la mesure sollicitée, afin 
que la partie intéressé soit en état d’y assister. . . . 


Great Britain-Y'ugoslavia, Convention of Feb. 27, 1936: 


Art. 7(e). The Diplomatie or Consular Officer, by whom the Letter 
of Request is transmitted, shall, if he so desires, be informed of the date 
when and the place where the proceedings will take place, in order 
that he may inform the interested party or parties, who shall be per- 
mitted to be present in person or to be represented if they so desire, by 
any representatives who are competent to appear before the courts 
either of the country of origin or of the country of execution. 


COMMENT 


This section provides for the appearance and participation of the parties 
to the proceeding in the State of origin, or their representatives, in the pro- 
ceeding for the taking of evidence, and for the giving of notice of the time 
-and place of the proceeding for the taking of evidence. Similar provisions 
appear in the Hague Convention and in the British conventions. See also 
Italy-Argentina, Convention of Aug. 1, 1887, Art. 6 (92 B. & F.S.P. 471). 
It seems a sensible rule and one which requires little justification. Curiously 
enough, in some states of the United States, attorneys of the parties are not 
permitted to be present at the taking of depositions under a commission. 
See Hollister v. Hollister, 6 Barr 449 (Pa.), where this was said to be the rule 
of the English courts of chancery. 


SECTION 12. A tribunal which executes a letter rogatory shall send to 
the tribunal from which the letter rogatory emanated a certificate of the 
fact, the date and the manner of the execution, following as nearly as pos- 
sible any form suggested in the letter rogatory, together with the evidence 
procured and a record of any testimony taken. 


* COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1936: 


Art. 7(h). When a Letter of Request has been executed, the com- 
petent authority to whom it was transmitted or forwarded shall send 
to the Diplomatic or Consular Officer by whom it was transmitted the 
necessary documents establishing its execution. 
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COMMENT 


This section marks the completion of the duty of a tribunal executing a 
letter rogatory. It must send a certificate of the execution together with the 
evidence procured and a record of testimony taken to the issuing tribunal. 

No provision is made in this Convention for a translation of the evidence 
obtained on letters rogatory. The State of execution should bear the burden 
of securing such translations. See Kuhlman v. Brown & Goldsmith, 4 Rich. 
Law (8. C.) 479 (1851), in which commissioners returned answers in German 
to the questions in the commission and the answers were admitted over 
objection after being translated to the jury by an interpreter. This case 
was followed in Union Square Bank v. Reichmann, 9 App. Div. 596, 41 
N.Y. Supp. 602 (1896). 


SECTION 13. The execution of a letter rogatory may be postponed pend- 
ing the receipt of a satisfactory guarantee of reimbursement of the expense 
to be incurred, including the expense of obtaining evidence in a special 
manner; but such expense shall not exceed the amount payable under the 
law of the State of execution in connection with an analogous domestic 
proceeding in that State. 


COMPARABLE TEXTS 
Hague Convention of 1906: 


Art. 16. L’exécution des commissions rogatoires ne pourra donner 
lieu au remboursement de taxes ou de frais de quelque nature que ce 
soit. : 

Toutefois, sauf entente contraire, l’État requis aura le droit d'exiger 
de l’État requérant le remboursement des indemnités payées aux té- 
moins ou aux experts, ainsi que des frais occasionnés par l'intervention 
d’un officier ministériel, rendue nécessaire parce que les témoins n’ont 
pas comparu volontairement, ou des frais résultant de l’application 
éventuelle de l’article 14, alinéa 2. 


Great Britain-Y'ugoslavia, Convention of Feb. 27, 1936: 


Art. 10(a). Where evidence is taken in the manner provided in 
Article 7 the High Contracting Party, by whose judicial authority the 
Letter of Request was addressed, shall repay to the other High Con- 
tracting Party any expenses incurred by the competent authority of the 
latter in the execution of the request in respect of any charges and ex- 
penses payable to witnesses, experts, interpretets, or translators, the 
costs of obtaining the attendance of witnesses who have not appeared 
voluntarily, and the charges and expenses payable to any person whom 
such authority may have deputed to act, inases where the law of the 
country of execution permits this to be done, and any charges and ex- 
penses incurred by reason of a special procedure being requested and 
followed. These expenses shall be such as are usually allowed in sim- 
ilar cases in the courts of the country of execution. 

(b) The repayment of these expenses shall be claimed by the com- 
petent authority by whom the Letter of Request has been executed 
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from the Diplomatic or Consular Officer by whom it was transmitted 
when sending to him the documents establishing its execution as pro- 
vided in Article 7(h). 

(c) Except as above provided no fees of any description shall be 
payable by one High Contracting Party to the other in respect of the 
taking of evidence. 


COMMENT 


This section is similar to Section 9 of Article 2. See Comment thereunder. 


ARTICLE 5 


SECTION 1. When for the purpose of a civil proceeding a tribunal of a 
State (the State of origin) requires that evidence be obtained in the terri- 
tory of another State (the State of execution), it may appoint one or more 
commissioners to obtain such evidence, either by taking the testimony of 
witnesses or by securing the production, identification or examination of 
documents, books, papers, records, samples, objects or premises. A diplo- 
matic or consular officer of the State of origin may be appointed as such a 
commissioner. 


COMPARABLE TEXTS 
Hague Convention of 1908: 


Art. 15. Les dispositions des articles qui précèdent n’excluent pas 
la faculté pour chaque État de faire exécuter directement par ses agents 
diplomatiques ou consulaires les commissions rogatoires, si des con- 
ventions intervenues entre les Etats intéressés l’admettent ou si l’État 
sur le territoire duquel la commission rogatoire doit être exécutée ne 
s’y oppose pas. 


Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 8(a). The evidence may also be taken, without regard to or 
the intervention of the authorities of the country of execution by a 
Diplomatic or Consular Officer in that country acting for the country of 
origin appointed for this purpose by the court in that country. 


COMMENT 


This article, which provides for the taking of testimony by commission, is 
of greater importance to Great Britain and the United States than to other 
countries. The latter generally use the letter rogatory as the method of 
obtaining evidence abroad, but not infrequently evidence is obtained by a 
diplomatic or consular officer. Bolivia, Consular Regulations of 1887, Art. 
21 (1 Feller and Hudson, Diplomatic and Consular Laws and Regulations 
(1933), p. 104); Germany, Consular Law of 1867, §20 (1 ibid., 553); Latvia, 
Consular Ordinance of 1925, Par. 106 (2 tbid., 749); The Netherlands, 
Consular Regulations of 1926, ch. III, Art. 2 (2 ibid., 871); Poland, Law of 
1924, Art. 18 (2 ibid., 1008). Occasionally, as in the case of Italy, diplomatic 
or consular officers are not employed to obtain evidence unless a specific 
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treaty with the State in which the evidence is desired to be obtained provides 
for such a method. Corte de cassazione, Naples, Dec. 6, 1911, Jour. de droit 
ini. privé, 1912, p. 289. On the other hand, the commission composed of a 
private person or persons, familiar to American lawyers, is practically un- 
known outside of the law of the United States and Great Britain. 

As has been previously shown (supra, p. 70), courts of the United States 
evince a decided preference for the commission over the letter rogatory. 
The commissioner appointed by an American court may be either a private 
person or an American consular officer, since the Consular Regulations of 
the United States permit consular officers to act as commissioners to take 
testimony.! Elaborate provisions for the taking of testimony on commission 
for the purpose of determining whether any foreign documents sought to be 
used in a criminal proceeding are genuine, are contained in the Act of June 
20, 1936, 49 Stat. 1561, 28 U.S.C. S$695-695h. 

In Great Britain, the use of the commission dates from an early time. 
At first commissions were issued only by the Court of Chancery which had 
authority to issue them under the great seal. A party to a suit at law had 
to go to an equity court fora commission. Later, the law courts issued com- 
missions on behalf of defendants where the plaintiff consented, and would 
force such consent by putting off trial until it was obtained. See Macauley 
v. Schackell, 1 Bligh (N. S.) 96, especially at 130. The present practice is 
governed by the Rules of the Supreme Court of Judicature which provide 
for three methods of taking evidence abroad: by special examiner, by com- 
mission and by letters of request. Rules of the Supreme Court, Order 37, 
Rules 5, 6, 6A, 6B, 6C. Itis said that the taking of evidence by commission 
is “practically obsolete”; the modern practice being to apply for a special 
examiner or letters of request (Annual Practice, 1938, p. 665.) Letters of 
request are available for all countries, it is said, ‘except the U.S.A., which 
prefers the evidence to be taken before a special examiner.” (Ibid.) Only 
letters of request may be used in the case of Hungary, Yugoslavia, Latvia, 
Luxemburg, Rumania, Switzerland, (probably) Ireland, Turkey, U.S.S.R. 
and Irak. (Zbid., 663.) On British practice generally see Hinton, Obtaining 
Evidence Abroad (1930); 13 Halsbury’s Laws of England, p. 769 ff. (2d ed.). 
Consular officers are often appointed as special examiners, but the Consular 
Instructions provide that this is “no part of the regular duty of a British 
Consular Officer”’ and that the acceptance of such a commission is entirely 
optional on his part except in the case of foreign countries with whom treaties 
relating to the taking of evidence are in force? 

The British conventions follow two different methods in dealing with 


1 See Executive Order of Oct. 15, 1936, amending Secs. 489 ff. of the Consular Regulations, 
1 Federal Register 1624 (1936). The Consular Regulations now constitute Part II of the 
Foreign Service Regulations by virtue of the Executive Order of July 14, 1938, 3 Federal 
Register (D. I.) 1749. 

? General Instructions to His Majesty’s Consular Officers, ch. V, $$31-82, 1 Feller and 
Hudson, Diplomatic and Consular Laws and Regulations, p. 186 (1933). 
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the subject. Under one group of treaties, evidence may be taken only by a 
consular officer. Conventions with France, Feb. 22, 1922, Art. 7 (10 
L.N.T.S, 448); with Czechoslovakia, Nov. 11, 1924, Art. 10 (48 D.N.T.S. 
425); with Germany, March 20, 1928, Art. 11 (diplomatic or consular officer) 
(90 L.N.T.S. 287); with Yugoslavia, Feb. 27, 1936, Art. 8 (diplomatic or 
consular officer) (181 L.N.T.S. 241). Under another group of treaties 
evidence may be taken by any person appointed by the tribunal in the State 
of origin, including a diplomatic or consular officer. Conventions with 
Belgium, June 21, 1922, Art. 11 (24 Z.N.7.S. 92); with Spain, June 27, 
1929, Art. 10 (101 Z.N.T.S. 375). 

The Hague Conventions of 1896 and 1905 make no provision for the taking 
of evidence by a commission composed of private persons acting under the 
authority of a court. The Convention of 1896 also contained no provision 
for the taking of evidence by a diplomatic or consular officer. In the Fourth 
Hague Conference, the French and German delegations urged that some 
provision be made to this effect. A number of delegations objected that this 
would constitute an assumption of the functions of the local authorities, and 
that consuls would not always have the necessary knowledge to take evi- 
dence. On the latter point it was pointed out that each government could 
determine for itself whether its consuls possessed the necessary competence. 
Actes de la quatrième Conférence de la Haye, p. 94. The provision finally in- 
cluded in the Convention of 1905 is a compromise: a State may secure the 
taking of evidence through a diplomatic or consular officer if provision there- 
for is made in a special convention or if the State of execution does not op- 
" pose it.! 

Despite the frequent use of commissions by American courts to take testi- 
mony abroad, the Federal statutes seriously restrict the use of commissions 
to take testimony in the United States for use abroad. R. S. §4071 (28 
U.S.C. §701) empowers a Federal judge to issue a summons to require a 
witness to appear and testify before a commissioner named in a commission 
issued by a foreign court. But the commission must be accompanied by 
specific written interrogatories addressed to the witness and due proof must 
be made to the judge that the testimony of the witness is material. Addi- 
tional questions may be put to the witness only when counsel for the parties 
consent. This provision has been further narrowed by judicial construction. 
In Jannsen v. Belding-Corticelli, 84 F. (2d) 577 (C.C.A. 3, 1936), it was held 
that a Federal court had no power to aid a commissioner appointed under a 
Canadian commission, partly on the ground that the commission was not 
addressed to the court. » 

It is obvious that the taking of evidence by a commission (as here used) 
is not favored by many States. Yet, it is so firmly embedded in the practice 


1 It is significant that the text finally adopted omits the following sentence contained in the 
draft submitted to the Fourth Conference: “Cet Etat ne peut s’y opposer lorsque la mesure 
dont il s’agit doit être exécutée sans contrainte à l’égard d’un ressortissant de l'État re- 
quérant.”” Actes de la quatrième Conférence de la Haye, p. 94. 
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of the United States, and to a lesser extent in that of Great Britain, that it 
appears to be necessary to include it in any Convention which is prepared for 
possible universal adoption. Moreover, the commission method has out- 
standing advantages. It operates more expeditiously than the letter roga- 
tory, and imposes less of a burden on the tribunals of the State of execution. 
The tribunal in the State of origin can control the nature of the proceeding 
for taking the evidence, and, since it 1s the organ primarily interested, there 
is no reason why it should not be permitted to do so. It cannot be said that 
the commission interferes with local authority since, under Section 3 of this 
article, a commissioner may not himself exercise any compulsion over wit- 
nesses but must seek the aid of local tribunals. 


SECTION 2. A commissioner shall be permitted by the State of execu- 
tion to invite the attendance of witnesses, to administer oaths to witnesses, 
to examine witnesses in accordance with any procedure prescribed by the 
appointing tribunal, to record the testimony taken and transmit the record 
to the appointing tribunal, and to obtain and transmit to the appointing 
tribunal any kind of evidence not forbidden by the law of the State of 
execution. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1936: 


Art. 8(b). An officer so appointed to take evidence may request the 
individuals named by the court appointing him to appear before him 
and to give evidence. He may take all kinds of evidence which are 
not contrary to the law of the country of execution. . . 

(d) The evidence may be taken in accordance with the procedure 
recognized by the law of the country of origin. . .. 


COMMENT 


This article places on the State of execution the duty to permit a commis- 
sioner to carry out his function of obtaining evidence. He is to be permitted 
to invite the attendance of witnesses, administer oaths to them, examine 
them, record the testimony and transmit the record to the appointing 
tribunal. It is important to note that the examination of witnesses may be 
conducted in accordance with any procedure prescribed by the appointing 
tribunal. The commissioner is also to be permitted ‘to obtain (without 
exercising any compulsion) and transmit to the appointing tribunal any kind 
of evidence not forbidden by the law of the State af execution. Under this 
qualification a commissioner could not, for example, obtain and transmit as 
evidence a work of art whose exportation is prohibited by the law-of the 
State of execution. The evidence here referred to means physical dbjects. 
This section should not be construed to impose any limitations on the taking 
of testimony of witnesses. 
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SECTION 3. À commissioner may not exercise any compulsion for secur- 
ing the attendance of witnesses or the giving of testimony or the production 
of any evidence; but he may petition a competent tribunal of the State of 
execution to compel the attendance of witnesses, the giving of testimony 
and tbe production of evidence. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1936: 


Art. 8(b). . . . The attendance and giving of evidence before any 
such officer shall be entirely voluntary and no measures of compulsion 
shall be employed. 


COMMENT 


A commissioner is an officer of the tribunal of the State of origin and con- 
sequently States might well object to an exercise of compulsion by him on 
witnesses in the State of execution. This article therefore provides that he 
may not himself exercise compulsion. It is, however, desirable to make the 
institution of the commission one which can be readily and efficiently used 
by States. The lack of compulsive powers is a serious handicap to this end. 
In this section, a commissioner is given power to petition a competent 
tribunal of the State of execution to compel the attendance of witnesses, 
the giving of testimony and the production of evidence. 

Provisions similar to this are to be found in American and British statutes. 
The United States Federal statutes provide that when a commission to take 
testimony of a witness within the District of Columbia issued by any State, 
Territorial or foreign court is produced to a justice of the Supreme Court of 
the District, the justice shall issue a summons to the witness requiring him to 
appear and testify. R. S. $871, 28 U.S.C. §649. Indeed, these statutes go 
further and provide for the summoning of a witness whose testimony is re- 
quired in the trial of a suit in a State, Territorial or foreign court on mere 
affidavit, without the production of a Commission. R. S. §872, 28 U.S.C. 
§650. Similar provisions are contained in the New York statutes. N. Y. 
Civil Practice Act, $$310-312. The Massachusetts laws provide that, 


A person may be summoned and compelled, in like manner and 
under the same penalties as are provided for a witness before a court, 
to give his depositions in a cause pending in a court of any other state 
or government.e (Mass. General Laws, 1932, ch. 233, §45.) 


In Illinois, a statute providing for punishment by contempt proceedings in a 
court for refusal to obey a subpoena issued by a commissioner appointed by 
a foreign court, was held unconstitutional in Marshall v. Irwin, 280 II. 90, 
117 N.-E. 483 (1917). A later statute (Sec. 36 of the Evidence Act, as 
amended 1919), which provided that a commissioner might apply to a court 
to have an order issued compelling a recalcitrant witness to attend, was held 
valid in People ex rel. Ickes v. Rushworth, 294 Ill. 455, 128 N. E. 255 (1920). 
A number of State statutes in the United States still provide that a commis- 
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sioner under a foreign commission may exercise compulsive powers without 
calling upon the local courts, e.g., New Hampshire, Public Laws, 1926, ch. 
337. Most States, however, provide for the exercise of compulsive powers 
by the local courts on petition of the commissioner. This is the rule under 
the Uniform Foreign Depositions Act. See Comment under Article 4, 
Section 8. 

In Great Britain, a commission issued by a foreign court may be executed 
under the Foreign Tribunals Evidence Act (19 & 20 Vict. c. 113). The 
British court is authorized to order the testimony to be taken before any 
designated person and the attendance of witnesses may be compelled 

While this type of procedure is well known in the United States and Great 
Britain, it is rarely provided for in international conventions. One of the 
few examples is the British-Spanish Convention of June 27, 1929 (101 
L.N.T.S. 375), which provides that a letter of request may designate a person 
to take the evidence and that such person shall receive the aid of such com- 
pulsory powers as the authority to which the letter of request is addressed 
possesses to secure the attendance of witnesses. Thus, the same end as is 
sought in this section is obtained there under the form of a letter rogatory. 


SECTION 4. In petitioning for compulsive measures, the commissioner 
shall set forth his appointment as commissioner, the names and addresses 
of the persons against whom compulsion is sought, the nature of the pro- 
ceeding in aid of which evidence is sought, the nature of the evidence 
sought, and the particular compulsive measures desired. 

COMMENT Í 

This section requires little explanation. It sets forth the matters on which 
a commissioner petitioning for compulsive measures should inform the tri- 
bunal petitioned. 


SECTION 5. A petition for compulsive measures duly made in accord- 
ance with the provisions of this Convention shall be granted, unless 
(a) The granting of the petition is impossible on account of absence 
of the person whose evidence is required, or on account of inability to 
locate such person, or for any similar reason; or 
(b) The government of the State of execution considers that the 
granting of the petition would be contrary to the public interest. 


COMMENT : 


This section sets forth the reasons for which a petition for compulsive 
measures may be refused. These reasons are similar to those provided in 
the case of letters rogatory in Section 8 of Article 4 thereunder. 


1 A similar procedure is followed in the case of commissions issued by colonial courts, under 
the Evidence by Commission Acts, 1859 and 1885, 22 Vict. c. 20, 48 & 49 Vict. c. 74. 


90 JUDICIAL ASSISTANCE 


SECTION 6. The tribunal petitioned shall aid the commissioner by or- 
dering such compulsive measures as are provided by the law of the State of 
execution for compelling the attendance of witnesses, the giving of testi- 
mony and the production of evidence in analogous domestic cases. 


COMMENT 


This section sets forth the duty of the tribunal petitioned to aid the 
commissioner. It is required to order the compulsive measures provided 
by local law in analogous domestic cases. This duty is similar to that 
resting upon a tribunal which receives a letter rogatory. See Comment un- 
der Section 10 of Article 4. 


SECTION 7. The granting of compulsive measures may be refused in so 
far as the evidence sought would be patently irrelevant to the proceeding 
in the State of origin, or in so far as the taking of the evidence sought would 
violate a privilege accorded by the law of the State of execution. 


COMMENT 


This section is similar to Section 9 of Article 4. See Comment there- 
under. 


SECTION 8. The granting of compulsive measures may be postponed 
pending the receipt of a satisfactory guarantee of reimbursement of the 
_ expense to be incurred; but such expense shall not exceed the amount 

` payable under the law of the State of execution in connection with an analo- 
gous domestic proceeding in that State. 


COMMENT 


This section is similar to Section 13 of Article 4 and Section 9 of Article 2. 
See Comment under the latter. 


PART IV. CRIMINAL PROCEEDINGS—SERVICE OF DOCUMENTS 


ARTICLE 6 


SECTION 1. When for the purpose of a criminal proceeding a tribunal of 
a State requires a document to be served on a person in the territory of 
another State, the service may be effected by the method provided for in 
Article 2 of this Convention. 


COMPARABLE TEXT 


Draft Convention of Committee of Experts on Progressive Codification: 


Art. 2 The Contracting Parties reciprocally undertake, at the 
request of a competent authority, to serve writs of summons upon 
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witnesses or experts resident in their territory, irrespective of the 
nationality of such witnesses or experts. . .. 


COMMENT 


The subject of judicial assistance in criminal matters has not received 
the same development in international relations as judicial assistance in civil 
and commercial matters. There is no multipartite treaty comparable to 
the Hague Conventions and there are relatively few bipartite treaties de- 
voted to the subject, although there are numerous extradition treaties which 
contain provisions regarding phases of the subject.! Nevertheless, the sub- 
ject is an important one, as witness the fact that it was one of the subjects 
which the League of Nations Committee of Experts for the Progressive 
Codification of International Law considered ripe for codification. See 
Report of the Subcommittee, prepared by Professor Schiicking, League 
Doc. A.15.1928.V, hereafter referred to as Schiicking Report. 

In this Convention assistance in criminal proceedings has been closely 
assimilated to assistance in civil proceedings. The same methods for serving 
documents and obtaining evidence are used with changes in detail necessary 
to insure adequate safeguards of the rights of accused persons, witnesses, 
political offenders, etc. In addition special provision is made for the furnish- 
ing of information regarding persons convicted of crime (Article 9). 

The assimilation of civil and criminal matters carried out in this Conven- 
tion requires little justification. In matters of procedure simplicity is a 
prime requisite and there is no reason for evolving two separate systems. 
The Schiicking Committee made no attempt to relate its draft to the Hague 
Convention on Civil Procedure. Whether or not that was wise, it would 
seem that where an attempt is made to deal with the whole field, as in this 
Convention, assimilation rather than diversity should be the rule. It is 
noteworthy that in British law the two subjects are treated exactly the same 
by virtue of §24 of the Extradition Act, 18702 It is also to be noted that 
one of the earliest treaties on judicial assistance, that between France and 
Baden, April 16, 1846 (9 Martens, Nouveau Recueil Général, 126), made no 
distinction between procedure in civil and in criminal cases. See text in 
Introductory Comment. Other examples of complete assimilation are Art. 
13 of the Treaty of Central American Confraternity of April 12, 1934 (6 
Hudson, International Legislation, p. 829), and the Itglian-Argentine Con- 
vention of Aug. 1, 1887, Art. 1 (92 B. & F.S.P. 470). 


1 For a list of the treaties concluded from 1844 to 1928, see Schücking Report, pp. 36-40. 
For later treaties see Appendix I, infra. , 

3 “The testimony of any witness may be obtained in relation to any criminal matter pend- 
ing in any court or tribunal in a foreign state in like manner as it may be obtained in relation 
to any civil matter under the act of the session of the nineteenth and twentieth years of the 
reign of Her present Majesty, chapter one hundred and thirteen . . . ; and all the provisions 
of that Act shall be construed as if the term civil matter included a criminal matter, and the 
term cause included a proceeding against a criminal: Provided that nothing in this section 
shall apply in the case of any criminal matter of a political character.” 33 & 34 Vict. c. 52. 
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This section, in providing for the service of all types of documents in crimi- 
nal proceedings, may seem to go beyond the Schücking draft. The latter 
provided only for the service of summonses on witnesses and experts. The 
Report considered the inclusion of provisions regarding ‘‘the official com- 
munication of decrees, judicial decisions, orders, ordinances and instruments 
of procedure of all kinds,” and decided against the inclusion of any such 
provision. The reasoning on which this decision was based is to this effect: 
A requesting State which has obtained judicial coöperation of its acts of penal 
procedure to a national of another State, cannot be prevented from attaching 
to the communication of the act the legal consequences which, according to 
its own laws, would follow the communication of the act in question. ‘This 
position may, from the legal point of view, prove highly prejudicial to sub- 
jects of foreign States.” Thus, by the communication of a penal judgment, 
the property of the national of the State of execution might become subject 
to confiscation in the requesting State. 

In such a case a State which never surrenders its own nationals for 
penal prosecution by a foreign court would actually, by serving the 
notice of the penal sentence passed by that court, have helped a foreign 


a to prosecute one of its own nationals. (Schücking Report, p. 
24. 


Doubtless many States would not desire to aid other States in conducting 
criminal proceedings in absentia. Yet, this does not seem a compelling 
reason for omitting provisions for the service of documents from an inter- 
national Convention, and such provisions are contained in a number of 
recent treaties, e.g., Germany-Turkey, Treaty of Sept. 3, 1930 (133 B. 
& F.S.P. 554); Estonia-Czechoslovakia, July 17, 1926 (125 B. & F.S.P. 
885). In this Convention, the objections made in the Schücking Report 
are met by the provision in Section 2 of this article that a State may refuse to 
execute a request for the service of a document in a criminal proceeding 
‘if service is to be made on a person who is accused of crime in the proceed- 
ing in connection with which the request was made,” and by the provision 
in Section 6 of Article 2 permitting service to be refused when it ‘is in- 
tended to confer on the tribunal making the request jurisdiction over a 
person who by the law of the State of execution cannot be subjected to such 
jurisdiction.” It is believed that these provisions and the additional pro- 
vision in Section 6 of Article 2 permitting refusal of execution because 
deemed contrary to the public interest, give to States all necessary means for 
protecting accused persons within their jurisdiction. 

It is to be noted that service of documents in criminal proceedings may be 
effected only by the method provided for in Article 2, t.e., by a request for 
service ‘addressed to a tribunal or authority of the State of execution. No 
provision is made for service by a diplomatic or consular officer, by an agent 
or by a party as is permitted in the case of civil proceedings under Article 3. 
However, these methods of service and any other method provided for by 
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the law of the State of origin may be employed if not forbidden by the law 
of the State of execution. (Article 13.) 


SECTION 2. The execution of a request may be refused, however, 
__-(a) If the person sought to be served is the person accused of crime 
in the proceeding in the State of origin; or 
(b) If the proceeding in the State of origin deals with a political 
offense. 
COMPARABLE TEXT 
Draft Convention of the Committee of Experts on Progressive Codification: 


Art. 2. The State applied to may refuse to serve a writ of summons: 
(a) if the offense is a political offense; (b) if the person cited is threat- 
ened with coercive or other prejudicial measures in the event of his 
nonappearance; (c) if the applicant State does not provide a suitable 
indemnity for expenses; (d) if the State applied to considers that the 
summons is prejudicial to its sovereignty or security; (e) if the person 
cited is not regarded by the law of the State ‘applied to as a competent 
witness or as a witness who may be compelled to give evidence in the 
matter at issue. . . . 


COMMENT 


Section 6 of Article 2 sets forth reasons for refusing to execute a request for 
service in a civil proceeding: that the service requested is intended to confer 
on the tribunal making the request jurisdiction over a person who by the law 
of the State of execution cannot be subjected to such jurisdiction, that | 
execution is Impossible, and that the government of the State of execution 
considers that execution would be contrary to the public interest. Any of 
these reasons may be relied upon to refuse execution of a request for service 
in a criminal proceeding. In addition, this section sets forth two further 
reasons: first, where service is to be made on a person who is accused of crime 
in connection with which the request was made; or second, if the proceeding 
in connection with which the request was issued deals with a political offense. 

The necessity of the first of these two additional reasons has already been 
explained (Comment under Section 1 of this Article). A great deal of the 
reluctance to conclude treaties dealing with judicial assistance in penal mat- 
ters is to be traced to a desire to protect persons tried in absentia. <A pro- 
vision permitting execution to be refused where service Js to be effected on an 
accused person should go far to remove objections to international coôpera- 
tion in criminal matters. 

The second of these additional reasons hardly needs any explanation. 
The aversion to render assistance to other States in case of political offenses 
runs all through the law of this subject. It is best expressed in exfradition 
treaties which almost universally provide that there shall be no extradition 
for such offenses. ‘The Schiicking draft contained an exception for political 
offenses, and Section 24 of the British Extradition Act, 1870 (33 & 34 Vict. 
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c. 52, -supra, .p. 91), which provides for assistance in criminal proceedings, 
provides that nothing in the section “shall apply in the case of any criminal 
matter of a political character.” Such exceptions are also contained in the 
following treaties: Italy-Argentina, Convention of Aug. 1, 1887 (92 B. & 
F.S.P. 470); Belgium-Poland, Convention of May 13, 1931 (131 L.N.T.S. 
131); Austria-Finland, Convention of Oct. 22, 1928 (89 L.N.T.S. 79); 
Netherlands-Finland, Convention of Feb. 21, 1933 (139 L.N.T.S. 365). 

The term “political offense” is used in this Convention in the same sense 
as it is used in the Convention on Extradition prepared by the Research in 
International Law. See Article 5(b) of that Convention and Comment 
thereunder, (29 Am. Jour. Int. Law (1935), Supp., p. 112 ff.). 

A number of treaties also permit refusal of judicial assistance where the act 
charged is not a crime in the State of execution (Treaty of Central American 
Confraternity, April 12, 1934, Art. 13, 6 Hudson, International Legislation, 
p. 829), or where the act charged is not an extraditable crime (Germany- 
Turkey, Treaty of Sept. 3, 1930, Art. 19 (133 L.N.T.S. 334); France- 
Czechoslovakia, Convention of May 7, 1928, Art. 21 (114 L.N.T.S. 132)). 
It was not thought necessary to include such exceptions in this Convention 
in view of the scope of the exceptions already included. 


ARTICLE 7 


When in accordance with the provisions of Article 6 a summons to appear 
as a witness in the territory of the State of origin has been served on a per- 
` son in the territory of the State of execution, and where such person has 
responded to the summons, he shall not be subject, while in the territory 
of the State of origin, to arrest or the service of civil or criminal process in 
connection ‘with matters which arose prior to his arrival in the State of 
origin in response to the summons. This provision shall not apply, however, 
if such person voluntarily remains in the territory of the State of origin 
for a period of thirty days after having given his evidence. 


COMPARABLE TEXT 
Draft Convention of the Committee of Experts on Progressive Codification: 


Art. 2. A witness or expert appearing voluntarily before an au- 
thority of the requesting Party in response to a writ of summons served 
upon him by tht authority of the Party requested, shall in no case, 
whatever his nationality, be subject, during his presence in the territory 
of the-requesting Party, to criminal prosecution on the charge of having 
been a principal, an accomplice or an accessory, or having helped to 
promote the act in respect to which the criminal proceedings are taken 
or any other act committed before he entered the territory of the re- 
questing State. In like manner, no sentence passed upon him, on 
account of acts committed before he entered the country, may be exe- 
cuted on his person, nor may he be arrested for any infringement of the 
law which took place before his journey. ... 


ARTICLE 7 95 


The special position of the witness or expert as regards the jurisdiction 
of the foreign State shall be forfeited if he fails to leave the territory of 
the State within a reasonable time after having been heard. This time- 
limit shall be fixed for him by the tribunal making the requisition. . . . 


COMMENT 


This section places certain safeguards around a witness who responds to a 
summons served on him in the State of execution, and goes to the State of 
origin to give testimony. The latter State may not subject him to arrest, 
prosecution or imprisonment while he is in its territory for an act committed 
prior to his arrival in that territory in response to the summons. His im- 
munity ceases if he voluntarily remains in the State of origin for a period of 
thirty days after having given his evidence, or voluntarily returns thereto. 
A similar provision is contained in the Uniform Act to Secure the Attendance 
of Witnesses from without the State in Criminal Cases, in force in twenty- 
four American jurisdictions. See Comment under this section, infra. This 
immunity is similar to the principle of ‘‘specialty”’ in the law of extradition. 
See Article 23 of the Draft Convention on Extradition prepared by the 
Research in International Law, and Comment on that article (29 Am. Jour. 
Int. Law (1935), Supp., p. 213 ff.). Here, the purpose of the immunity is 
twofold; on the one hand it is in the interest of the State of origin since it 
will insure more ready response to summonses to appear as witnesses, on the 
other hand it is in the interest of persons summoned to appear. 

The immunity extends only to the time when the witness enters the terri- 
tory of the State of origin, and not to the time when he begins to give his © 
testimony. The reason for this is well put in the Schiicking Report: 


Both in theory and under the treaties, there is general agreement that 
(a witness) cannot be prosecuted in the foreign State for offenses com- 
mitted before the summons was issued. . . . Nevertheless, in interna- 
tional practice there is some uncertainty as to the exact scope of this 
safe-conduct or immunity. Some agreements clearly and definitely 
extend the immunity to cover all criminal acts committed before the 
appearance of the witness in the foreign court. Thus no penal prose- 
cution would be allowed even for acts committed between the date of the 
summons and that of the witnesses’ appearance in court, 4.e. on the 
journey or in the territory of the foreign State. In that case, however, 
the witnesses or experts would be allowed a position involving the chief 
consequences of diplomatic immunity. It is questionable whether 
such a step is really necessary, and whether the requesting State should 
not be allowed the right to prosecute such persons for indictable of- 
fenses committed by them after they entered the territory. Expert 
opinion in general agrees that immunity can never be claimed if the 
witness or expert commits an indictable offense (such as perjury) in 
ar before the foreign judicial authority. (Schücking Report, 
p. 21. 


The thirty-day limitation provided for in this section is chosen because the 
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same limitation was placed on the analogous immunity of extradited persons 
in the Draft Convention on Extradition prepared by the Research in Inter- 
national Law (Art. 23(2)) (29 Am. Jour. Int. Law (1935) Supp., p. 218). 
Existing treaties contain varying time limits of which the following examples 
may be given: eighteen hours, Yugoslavia-Czechoslovakia, March 17, 1923, 
Art. 61 (80 L.N.T.S. 185); five days, France-Czechoslovakia, May 7, 1928, 
Art. 19 (114 L.N.T.S. 132); seven days, Germany-Turkey, Sept. 3, 1930, 
Art. 17 (183 L.N.T.S. 334); thirty days, Yugoslavia-Bulgaria, Nov. 26, 1923, 
Art. 15 (26 L.N.T.S. 85). 

Where evidence is to be taken in the territory of the State of execution, 
this Convention imposes on the latter State the duty to use compulsive 
measures on 2 recalcitrant witness. (Article 4, Section 10; Article 5, Sec- 
tion 6.) In criminal proceedings, it may not be possible to take evidence 
in the territory of another State, since the law of the forum may require 
confrontation of the accused by the witness. Consequently, the problem 
arises as to whether the State of execution should be under a duty to compel 
a person in its territory to go to the State of origin and testify there. 

In a number of early treaties such a duty to use compulsive measures was 
imposed on the State of execution. France-Switzerland, Treaty of July 18, 
1828 (7 Martens Nouveau Recueil, 665); Austria-Switzerland, Treaty of July 
14, 1828 (7 ibid., 646). The more recent treaties, however, provide that 
there shall be no compulsion. Estonia-Latvia, July 12, 1921, Art. 15 (37 
L.N.T.S. 423); Bulgaria-Rumania, April 19, 1924, Art. 17 (33 L.N.T.S. 223); 


- , Yugoslavia-Czechoslovakia, March 17, 1923, Art. 61 (30 L.N.T.S. 185); 


Yugoslavia-Bulgaria, Nov. 16, 1923, Art. 15 (26 L.N.T.S. 120); Germany- 
Czechoslovakia, May 8, 1922, Art. 15 (23 L.N.T.S. 173); Germany-Turkey, 
Sept. 3, 1930, Art. 17 (133 L.N.T.S. 334); Finland-Netherlands, Feb. 21, 
1933, Art. 15 (189 L.N.T.S, 365). A small number of treaties attempt to 
provide for something between compulsion and voluntary appearance. 
France-Czechoslovakia, May 7, 1928, Art. 19 (114 Z.N.7.S. 132) (“the 
authorities of the latter (State of execution) shall call upon such person to 
comply with the subpoena addressed to him through their intermediary by 
the Courts of the first State”); Belgium-Poland, May 13, 1931, Art. 17 (131 
L.N.T.S. 126) (“the State in which the witness or expert happens to be shall 
urge him to comply with the summons to appear in person before the judge 
or public prosecutor ef the other State’’). 

Schücking attributes the refusal of States to undertake obligations to com- 
pel witnesses in their territory to attend trials in other States to “the very 
great difficulties which wéuld be involved by a journey to the seat of the 
foreign court trying the case,” and to ‘‘the reluctance of modern States to 
compel their nationals to obey orders from foreign States.” Schiicking 
Report, p. 18. 

It has been urged that an obligation to use compulsion should be under- 
taken in the case of contiguous States. Lammasch has said: 
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Although it is desirable that witnesses should not be compelled to 
appear before the tribunals of a foreign State in cases where the States 
concerned are far distant from each other, or are, for example, separated 
by an ocean, nevertheless it is going too far, in my opinion, to exclude 
its application altogether in relations between adjacent States, since 
the public interest would be sacrificed to the individual interest; indeed, 
in some cases the highest conceivable form of personal interest might 
be sacrificed, namely, the interest of a wrongly accused person in 
proving his innocence. (Auslieferungspflicht und Asylrecht, p. 862.) 


A similar principle is contained in the law of a number of States of the 
United States, notably in the Uniform Act to Secure the Attendance of Wit- 
nesses from Without the State in Criminal Cases, in force in twenty-four 
jurisdictions. Under that Act a witness may be compelled to attend a 
criminal trial in any other State of the United States, provided that he will 
not be compelled to travel more than one thousand miles to reach the place 
of trial, and that “the laws of the State in which the action is pending and 
of any other State through which the witness may be required to pass by 
ordinary course of travel will give to him protection from arrest and the 
service of civil and criminal process.” Provision is made for the payment of 
travel expenses. The Uniform Act is in force in the following jurisdictions: 
Indiana, Laws 1935, ch. 21; Maine, Laws 1933, ch. 152; Maryland, Laws 
1937, ch. 124; Massachusetts, Laws 1937, ch. 210; Minnesota, Laws 1935, 
ch. 140; Montana, Laws 1937, ch. 188; Nebraska, Laws 1937, ch. 71; Nevada, 
Laws 1933, ch. 48; New Hampshire, Laws 1937, ch. 65; New Jersey, Laws 
1935, ch. 40; New York, Laws 1936, ch. 387; North Carolina, Laws 1937, : 
ch. 217; North Dakota, Laws 1933, ch. 217; Ohio, Laws 1937, Aug. 23, 1937; 
Oregon, Laws 1937, ch. 124; Pennsylvania, Laws 1937, No. 334; Puerto 
Rico, Laws 1934, No. 60; Rhode Island, Laws 1936, ch. 2382; South Dakota, 
Laws 1937, ch. 259; Utah, Laws 1937, ch. 147; Vermont, Laws 1937, ch. 46; 
West Virginia, Laws 1935, ch. 36; Wisconsin, Laws 1933, ch. 48; Wyoming, 
Laws 1935, ch. 120. See also Wigmore on Evidence (Supp. 1934), §2195e. 

It is not believed that this principle is suitable for inclusion in a multi- 
lateral convention. As between the members of a federation or as between 
two contiguous States of relatively small size it might be well to provide for 
an obligation to compel witnesses in one State to attend trials in the other. 
The situation would be quite different as between the United States and 
Mexico, or the U.S.S.R. and China. While the principle of compulsory 
attendance has undeniable merit, it should be adopted where suitable by 
bilateral treaty. 
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PART V. CRIMINAL PROCEEDINGS—OBTAINING EVIDENCE 
ABROAD 


ARTICLE 8 


SECTION 1. When for the purpose of a criminal proceeding a tribunal 
of a State requires that evidence be obtained in the territory of another 
State, such evidence may be obtained in any one or more of the methods 
provided for in Articles 4 and 5 of this Convention. 


COMPARABLE TEXT 
Draft Convention of the Committee of Experts on Progressive Codification: 


Art. 1. The Contracting Parties undertake, at the request of an 
authority competent according to the law of that authority, to take 
measures of enquiry. Such cooperation may be refused if the state 
applied to considers it prejudicial to its sovereignty or security or if the 
act furnishing the occasion for the cooperation is regarded by the state 
applied to as a political offense. Requisitions for judicial cooperation 
shall be executed by the authorities of the Party applied to which under 
its laws are competent to make such enquiries. The enquiries shall 
be carried out in accordance with the forms prescribed by the laws of 
the country and with the application of the proper coercive measures. 


COMMENT 


The section makes applicable to criminal proceedings the methods of ob- 
taining evidence provided for civil proceedings, z.e., by letter rogatory (Arti- 


"+ ele 4), or by commission (Article 5). Evidence may be obtained by these 


methods for the purpose of a criminal proceeding as the term is used in this 
Convention, t.e., ‘any proceeding before a tribunal of a State directed to the 
investigation of crime or to conviction or punishment for crime” (Article 


1(g)). 


While treaty provisions for the obtaining of evidence in criminal proceed- 
ings first made their appearance in the early nineteenth century, the practice 
had existed much earlier. Thus, in Mostyn v. Fabrigas, 1 Cowper 161, 174 
(1774), Lord Mansfield stated: 


If he wants the testimony of witnesses whom he cannot compel to 
attend, the court may do what this court did in the case of a criminal 
prosecution of à woman who had received a pension as an officer’s 
widow: and it was charged in the indictment, that she was never married 
to him. She alleged a marriage in Scotland, but that she could not 
compel her witnesses to come up, to give evidence. The court obliged 
the prosecutor to cofisent that the witnesses might be examined before 
any of the judges of the court of session, or any of the barons of the 
court of exchequer in Scotland, and that the depositions so taken should . 
be read at the trial. And they declared, that they would have put off 
the trial of the indictment from time to time, for ever, unless the prose- _ 
cutor had so consented. The witnesses were so examined before the 
Lord President of the court of session. 


ARTICLE 8 99 


An extradition treaty concluded between France and The Netherlands, 
Nov. 8, 1844 (7 Martens, N.R.G. 571), contained a provision for obtaining 
testimony in criminal matters by means of letters rogatory. The treaty of 
April 16, 1846, between France and Baden (9 Martens, N.R.G. 126) provided 
for the execution of letters rogatory, “tant en matière civile que criminelle.” 
Since then a considerable number of extradition treaties, and a number of 
treaties on judicial assistance, have provided for an obligation to execute 
letters rogatory in criminal matters. The Schiicking Report (p. 36) lists 
121 such treaties for the period between 1877 and 1927. 

The laws of a number of States contain express provisions for the execu- 
tion of letters rogatory in criminal matters, e.g., Italy, Arts. 635-639 of the 
Code of Criminal Procedure; Spain, Arts. 193 and 194 of the Law of Criminal 
Procedure; Great Britain, Extradition Act, 1870, 33 & 34 Vict. c. 52. 

It may be thought that the principle of confrontation which obtains in 
American law would render it impossible for the United States to adhere to a 
convention providing for the obtaining of evidence abroad in criminal pro- 
ceedings. This, however, is not the case. In the first place, even though 
American courts might not permit the use of evidence obtained out of the 
presence of the accused, there is no reason why they should not aid the 
tribunals of other States in obtaining such evidence. In the second place, 
the principle that no evidence taken out of the presence of the accused may 
be admitted, has been substantially modified. See the excellent discussion 
of the right of confrontation in 3 Wigmore on Evidence (2d ed.), S$1395- 
1418. 

It has sometimes been assumed that “there are no laws or judicial usages 
in the United States, regarding the hearing of witnesses in penal cases pend- 
ing in other countries, because the practice itself is either quite foreign to the 
institutions of individual States of the Union or is only admitted within cer- 
tain limits for purposes of defense.” Schiicking Report, p. 14. Similarly, 
in the reply of the United States Government to the Questionnaire of the 
Committee of Experts on Progressive Codification it was said that, ‘evidence 
obtained in foreign countries through letters rogatory ‘could not be used in 
criminal cases in the United States, since, under the Constitution, the ac- 
cused must be confronted by witnesses against him.” League Doc. A.15. 
1928.V, p. 88. To the same effect is an advisory opinion of the Attorney 
General of Pennsylvania, Zimmel’s Case, 13 Pa. Co. Ct. Rep. 460 (1893). 
This assumption is not altogether accurate. Wigmore cites numerous cases 
in which depositions and former testimony of absent witnesses have been 
admitted even against the accused, where there has been due cross-examina- 
tion. 3 Evidence, §1398. 

Under the Law of July 3, 1926, 44 Stat. 835, 28 U.S.C. $$711-718, letters 
rogatory may be issued by a Federal court in a criminal case to take the 
testimony of a witness abroad. If the witness does not respond he may be 
served with a subpoena commanding him to attend before the court under 
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penalty of contempt of court. The Act of June 20, 1936, 49 Stat. 1561, 
28 U.S.C. $$695-695h, provides a procedure whereby a commission may be 
issued to take the testimony of witnesses abroad “for the purpose of de- 
termining whether any foreign documents sought to be used in any criminal 
action or proceeding in any court of the United States are genuine.” Even 
prior to these statutes, Federal courts issued commissions to allow defendants 
- In criminal cases to take evidence abroad. U.S. v. Wilder, 14 Fed. 393 
(C. C. Ga. 1882); U. S. v. Cameron, 15 Fed. 794 (C. C. Mo. 1883). Some 
State courts also issue commissions for this purpose. See, e.g., Adams v. 
State, 19 Tex. App. 250 (1885). 

It is true that courts in the United States have shown a reluctance to 
execute letters rogatory in criminal cases coming from other States. See 
In the Matter of Jenckes, 6. R. I. 18, 20 (1859), in which it was said that the 
power to execute a commission issued by a foreign court ‘‘is confined to civil 
suits and does not extend to criminal proceedings; criminal law being strictly 
local and a subject to which the comity of states does not extend.” The 
Federal courts will not execute a letter rogatory in a criminal proceeding, 
In re Spanish Consul’s Petition, Fed. Cas. No. 18, 202 (D.C.S.D.N.Y. 1867), 
or in a proceeding to investigate the commission of a crime, In re Letters 
kRogatory from First District Judge of Vera Cruz, 86 Fed. 306 (C.C.N.Y. 
1888); In re Letters Rogatory of Republic of Colombia, 4 Fed. Supp. 165 
(D.C.8.D.N.Y. 1983), because the statute (R. S. §4071, 28 U.S.C. §701) 
applies only to suits for the recovery of money or property in which the 
government of the foreign country shall be a party or shall have an interest. 


" But there seems to be no obstacle to the execution in the District of Columbia 


of a commission issued by a foreign court in a criminal proceeding (since 
R. S. §871, 28 U.S.C. §649 applies to any “suit depending in . . . a foreign 
court”), although there are no reported cases on this point. It is clear that 
in New York the courts will give effect to a letter rogatory or a commission 
issued by a foreign court in a criminal proceeding, since the statute is ex- 
pressly applicable to any “‘action, suit or special proceeding, civil or crimi- 
nal.” New York Civil Practice Act, §310. 


SECTION 2. The execution of a letter rogatory, or of a petition for com- 
pulsive measures made by a commissioner appointed under Article 5, may 
be refused, however, 

(a) If evidence is sought from a person who is the person accused 
of crime in the proceeding in the State of origin; or 

(b) If the proceeding in the State of origin deals with a political 
offense. 


| COMMENT 


It will be recalled that Sections 8 and 9 of Article 4 and Sections 5 and 6 
of Article 5 set forth four reasons for refusing to execute a letter rogatory or 
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commission in civil proceedings: that execution is impossible, that the gov- 
ernment of the State of execution considers that execution would be contrary 
to the publie interest, that the evidence sought is patently irrelevant, and 
that the giving of the evidence would violate a testimonial privilege. All 
of these reasons are applicable with regard to criminal proceedings; in addi- 
tion this section sets forth two further reasons: that the evidence is sought to 
be secured from a person who is accused of crime in the proceeding in the 
State of origin, and that the proceeding in the State of origin deals with a 
political offense. 

These two additional reasons are the same as are provided in connection 
with the service of documents in criminal proceedings (Article 6, Section 2) 
and have already been discussed. A few additional comments may be in 
point. 

The ‘‘political offense” exception seems to be nearly universal in treaties 
providing for the taking of evidence in criminal cases. See, e.g., Belgium- 
Poland, May 13, 1931, Art. 15 (131 L.N.T.S. 126); Finland-Netherlands, 
Feb. 21, 1933, Art. 16 (189 O.N.7.S. 365); Bulgaria-Rumania, April 19, 
1924, Art. 19 (33 L.N.T.S. 210). 

The exception provided in paragraph (a) (permitting refusal where evi- 
dence is sought to be obtained from the accused person) is frankly legislative 
in character. Existing treaties do not provide for such an exception. It is 
believed that such an exception would induce some States which might object 
to aiding criminal proceedings in absentia to adhere to a convention of this 


kind. Confidence in the administration of criminal justice in all States of .. 


the world is not so firmly established that we can ask a State to aid another 
State in prosecuting a person who is present within the territory of the first 
State. 

A great many treaties contain a provision excluding the obtaining of 
evidence where the proceeding in the State of origin deals with a non- 
extraditable offense. A similar provision was contained in the Draft Con- 
vention prepared by Professor Schiicking, but was stricken from the Draft 
amended as a result of the discussion by the subcommittee of the Committee 
of Experts. Two States, Denmark and Finland, subsequently suggested 
that this exception be included, and two other States, Austria and Sweden, 
suggested an exception where the offense was one not punishable under the 
law of the State of execution. See League Doc. A.15.1928.V., pp. 59, 65, 
67, 83. 

It is believed that such exceptions are not necessary, particularly in view 
of the exception now contained in this section witlt regard to evidence sought 
to be obtained from the accused. There is no strong reason why the State 
of execution should have any concern with regard to the proceeding in the 
State of origin. Its concern is to protect the person within its territory from 
whom evidence is sought to be obtained. Under this Convention it may 
protect bim from disclosing patently irrelevant evidence, from being forced 
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to violate a testimonial privilege, from giving evidence where he himself is 
the accused, and finally where it considers the giving of the evidence contrary 
to the public interest. It is true that this Convention does permit the State 
of execution to be concerned about the political character of the original 
proceeding, but this is exceptional because of the universal principle against. 
assisting political prosecutions. 


SECTION 3. If requested by the tribunal in the State of origin, the State 
of execution shall deliver to the requesting tribunal any property in the 
possession of its authorities which may serve as evidence in the criminal 
proceeding in the State of origin, provided that such delivery will not work 
an injustice to any person and will not interfere with the administration of 
justice in the State of execution. The State of origin shall return such 
property to the State of execution when it is no longer required for the 
purpose for which it was. deliveréd. 


COMMENT 


This. article is intended to complement a similar provision in the Draft 
Convention on Extradition prepared by the Research in International Law. 
In Art. 24 of that convention provision is made for the delivery of property 
with an extradited person, but the delivery of property in other situations 
was expressly left unregulated. Existing treaty provisions on this subject 
| are of three kinds: (a) providing for delivery of property only in connection 
-, with extradition, e.g., United States-Great Britain, Dec. 22, 1931, Art. 12 
(U.S.T.S., No. 849); (b) providing for delivery of property found in the 
possession of the person extradited even where extradition is impossible 
because of escape or death, e.g., Montevideo Convention of Dec. 26, 1933, 
Art. 15 (6 Hudson, International Legislation); (c) providing for the delivery 
of any articles in the possession of the authorities of the State of execu- 
tion, e.g., France-Czechoslovakia, May 7, 1928, Art. 20 (114 L.N.T.S. 
132). Since this is a Convention on Judicial Assistance, not Extradition, it is 
appropriate that,it provide for an obligation to deliver any property in the 
possession of the authorities of the State of execution which may serve as 
evidence in the original proceeding. ‘This article has been drafted to con- 
form as closely as possible to Art. 24 of the Draft Convention on Extradition. 
(29 Am. Jour. Int. Law (1935), Supp., p. 219). 


ARTICLE 9 


A State shall, upon the request of another State, supply to the latter copies 
of records of conviction, photographs, fingerprints and descriptions of any 
person convicted of crime, which may be in the possession of its authorities. 
Compliance with such a request may not be refused unless the govern- 
ment of the requested State considers that compliance would be contrary 
to the public interest. 


ARTICLE 9 103 


COMMENT 


A number of recent treaties contain provisions for the reciprocal exchange 
of records of conviction. Art. 20 of the Treaty between Germany and 
Czechoslovakia, May 8, 1922 (23 L.N.T.S. 171), is typical: 


The Contracting parties undertake to communicate to each other 
decisions in penal matters which have become res judicata, which the 
authorities of one Party pass upon the nationals of the other Party 
and which, according to the laws of the country whose authorities gave 
the decisions, must be entered in the criminal record. The Contracting 
Parties will communicate to each other all information relating to deci- 
sions of this kind entered in the criminal record. 


Similar provisions are contained in the following treaties: Yugoslavia- 
Czechoslovakia, March 17, 1923, Art. 17 (80 L.N.T.S. 185); Bulgaria- 
Rumania, April 19, 1924, Art. 21 (83 L.N.T.S. 210); Estonia-Latvia, July 
12, 1921, Art. 18 (87 L.N.T.S. 424); Germany-Turkey, Sept. 3, 1930, Art. 
21 (133 L.N.T.S. 334); Belgium-Poland, May 13, 1931, Art. 22 (131 L.N.T.S. 
126); Finland-Netherlands, Feb. 21, 1933, Art. 18 (139 L.N.T.S. 365). 

The distinguishing character of such provisions is that the information 
is to be furnished automatically and as a matter of routine. See Mettgen- 
berg, Die Verträge mit der Tschechoslowakei über Rechishilfe in Strafsachen 
(1925), p. 1802. Obviously such a provision is not suitable for a multi- 
partite convention since all States would not care to receive all criminal 
records from all other States. 


While existing treaties deal mostly with records of conviction, there has . ° 


been of recent years a growing international coöperation among States with 
respect to other crime data. This coöperation has been achieved mainly 
through informal arrangements between police or administrative authorities. 
Outstanding examples are the arrangement for the exchange of police in- 
formation by radio among nine European States (see Schlake, “ Das interna- 
zionale Polizeifunknetz,” Sûreté Publique Internationale, Feb. 13, 1935, p. 2), 
and the arrangements between the United States Federal Bureau of Inves- 
tigation and seventy-four States and territories for the international ex- 
change of finger-prints and crime data (see F. B. I. Law Enforcement Bulle- 
tin, April, 1937, p. 15).! 

This article differs from most of the existing treaty provisions in two 
respects: first, it does not provide for automatic exchange of information, 
but imposes an obligation to furnish information on request; second, the 
obligation extends not only to records of conviction, but to photographs, 
finger-prints and descriptions of persons convictéd of crime. Compliance 
with a request may be refused for only one reason: that the government of 
the requested State considers that compliance would be contrary to the 

1 A convention between several South American States providing for the exchange among 


police officials of information eit individuals dangerous to society was signed at 
Buenos Aires, Feb. 29, 1920, 1 Hudson, /nternational Legislation, p. 448. 
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public interest. Itis to be noted that this article does not in terms provide 
for contact between authorities. The subject is so novel and involves so 
many questions of detail that it is believed advisable, at this stage of devel- 
opment, merely to lay down a general State obligation and leave the details 
to bilateral agreement. 


PART VI. INTERNATIONAL PROCEEDINGS 


While there are numerous treaties dealing with judicial assistance in 
civil and criminal proceedings, the subject of judicial assistance to the pro- 
ceedings of international tribunals has been sadly neglected. The subject 
is so obviously one of international concern, that it would be most inappro- 
priate to omit it from a convention which attempts to regulate judicial 
assistance in general. 

The handicap under which international tribunals suffer because of their 
lack of power to compel attendance of witnesses and the production of evi- 
dence has often been adverted to. See Jessup, “National Sanctions for 
International Tribunals,” 20 Amer. Bar Assn. Journal, 55 (1934); Anderson, 
‘Production of Evidence by Subpoena before International Tribunals,” 
27 Amer. Jour. Int. Law, 498 (1983); Feller, The Mexican Claims Commis- 
sions, 256 (1935); Wigmore on Evidence (Supp. 1934), §4m. 

An attempt to deal with the problem was made in Article 76 of the Hague 
Convention on Pacific Settlement of International Disputes in the following 
manner: 

For all notices which the tribunal has to serve in the territory of a 
third contracting Power, the tribunal shall apply direct to the Govern- 
ment of that Power. The same rule applies in the case of steps being 
taken to procure evidence on the spot. 

The requests for this purpose are to be executed as far as the means 
at the disposal of the Power applied to under its municipal law allow. 
They cannot be rejected unless the Power in question considers them 
calculated to impair its sovereign rights or its safety. 

The Court will equally be always entitled to act through the Power 
on whose territory it sits. 

It is to be noted that this article imposes only an obligation to execute 
requests “‘as far as the means at the disposal of the Power applied to under 
its municipal law allow.” 

This article served.as the basis for Article 44 of the Statute of the Per- 
manent Court of International Justice which provides: 


For the service of all notices upon persons other than agents, counsel 
and advocates, the Court shall apply direct to the Government of the 
State upon whose territory the notice has to be served. 

The same provision shall apply whenever steps are to be taken to 
procure evidence on the spot. 


Nothing is said here about local law, but as Hudson remarks, “action 
by a State may have to be authorized by its local law . . . ; and on occasion 
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the article may be of little use in the absence of such authorization.” Per- 
manent Court of International Justice, pp. 170-171 (1934). 

The Convention for the Creation of an International Criminal Court, 
opened for signature Nov. 16, 1937 (League Doc. C.547.M.384.1937.V), 
contains a provision similar to that in the Statute of the Permanent Court: 


Art.33. Any letters of request which the Court considers it necessary 
to have despatched shall be transmitted to the State competent to 
give effect thereto by the method prescribed by the regulations of the 

ourt. 


Occasionally, international tribunals have attempted to make use of local 
tribunals in the obtaining of evidence through provisions in their Rules of 
Procedure. Thus Art. 35 of the Rules of the French-Mexican Claims Com- 
mission under the Convention of Sept. 25, 1924, provided: 


Si un témoin ou le demandeur ne peut pas comparaître devant la 
Commission, il pourra être entendu par l’autorité judiciaire compé- 
tente de sa résidence, sur commission rogatoire adressée à cette autorité 
par la voie des Agents. La déposition sera reçue suivant les formes 
prescrites par la loi du lieu. 


Such a provision aims at securing testimony when voluntarily offered; it 
would not be possible for such a Commission to provide for the use of com- 
pulsive measures. 

The outstanding example of an international tribunal having subpoena 
powers is the International Joint Commission under the United States- 
British Treaty of Jan. 11, 1909, concerning the boundary between the United 
States and Canada (U.S.T.S., No. 548). Art. XII of the Treaty provides: ` 


The Commission shall have power to administer oaths to witnesses 
and to take evidence on oath whenever deemed necessary in any pro- 
ceeding or inquiry or matter within its jurisdiction under this treaty; 
and all parties interested therein shall be given convenient opportunity 
to be heard and the high contracting parties agree to adopt such legis- 
lation as may be appropriate and necessary to give the commission the 
powers above mentioned on each side of the boundary and to provide 
for the issue of subpoenas for compelling the atteridance of witnesses in 
proceedings before the commission. The Commission may adopt such 
rules of procedure as shall be in accordance with justice and equity, 
and make such examinations in person and through agents or employees 
as may be deemed advisable. 


The United States provided for the carrying out of “this obligation in the 
Sundry Civil Appropriations Act of March 4, 1911, 36 Stat. 1363, 1364, by a 
provision reading: 


. Said commission or any member thereof shall have power to 
administer oaths and to take evidence on oath whenever deemed neces- 
sary in any proceeding or inquiry or matter within its jurisdiction under 
said treaty, and said commission shall be authorized to compel the 
attendance of witnesses in any proceedings before it or the production of 
books and papers when necessary by application to the circuit court of 
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the United States for the circuit within which such session is held, 
which court is hereby empowered and directed to make all orders and 
issue all processes necessary and appropriate for that purpose. 


A Canadian Act of May 19, 1911, 1-2 George V, ch. 28, provides (Sec. 5): 


The International Joint Commission, when appointed and constituted 
pursuant to said treaty shall have power, when holding joint sessions 
in Canada to take evidence on oath and to compel the attendance of 
witnesses by application to a judge of a superior court of the province 
within which such session is held, and such judge is hereby authorized 
and directed to make all orders and issue all processes necessary and 
appropriate to that end. 


For a discussion of the Rules and procedure of the Commission see 
Chacko, The International Joint Commission, p. 355 ff. (1932). 

More general legislation dealing with the problem of obtaining evidence 
for use in international proceedings was enacted in the United States by the 
Act of July 3, 1930, 46 Stat. 1005, 22 U.S.C. $$270-270g. This Act pro- 
vides that whenever any claim in which the United States or any of its 
nationals is interested is pending before an international tribunal estab- 
lished pursuant to an agreement between the United States and a foreign 
government, each member of the tribunal, or a clerk or secretary thereof 
shall have authority to administer oaths. Every person swearing falsely in 
any proceedings before such a tribunal whether held within or outside the 
United States, is subject to punishment for perjury. The tribunal is given 
power to issue subpoenas requiring the attendance of witnesses or the pro- 
duction of documents; failure to obey a subpoena may be regarded as con- 
tempt of the authority of the tribunal and may be punished in any United 
States Federal court. Subpoenas are to be served by United States mar- 
shals. The tribunal is also empowered to appoint commissioners for the 
taking of testimony under rules promulgated by the tribunal. Such com- 
missioners may perform the general duties of special masters in suits in 
equity. 

As a result of certain difficulties arising in the consideration of the Black 
Tom and Kingsland cases before the United States-German Mixed Claims 
Commission, this Act was amended by the Act of June 7, 1933, 48 Stat. 
117. The Act of 1933 empowers the agent of the United States before an 
international tribunal to apply to a Federal district court to issue subpoenas 
for the examination’ of witnesses or the production of documents. The 
court is empowered to appoint a commissioner or referee for the taking of 
testimony. The examination is to be conducted by the agent of the United 
States and witnesses may be cross-examined by the agent of the opposing 
government who is to be given reasonable notice of the proceeding. Penal- 
ties for perjury and for failure to obey subpoenas are provided.! 


1 For an interesting discussion of this legislation see the opinion of Commissioner Neilsen 
in the Russell Case before the United States-Mexican Special Claims Commission, Opinions. 
of Commissioners, 1926-1931, 44 at 90. 


ARTICLE 10 107 


Similar legislation exists in Germany. By an Ordinance of June 28, 1923, 
Reichsgesetablatt, 1923, Pt. II, p. 299, any German court of competent 
jurisdiction is required to take testimony under oath or to compel the attend- 
ance of witnesses at the request of the German agent before the United 
States-German Mixed Claims Commission or of other German officials 
concerned with matters before the Commission. 

Legislation of the kind discussed above is drawn so as to assist the agents 
of the enacting State in carrying on proceedings before an international 
tribunal. The provisions of Part VI of this Convention are designed to 
require universal adoption of this sort of practice. They are based on the 
belief that every State has an interest in the settlement of international dis- 
putes by judicial means, and that every State should lend its assistance to 
proceedings directed to that end. For this reason the obligation to lend 
assistance is imposed on every State ‘‘whether or not a party to the agree- 
ment by which the international tribunal was created.” 

Article 10 deals with the service of documents, and Article 11 with the 
obtaining of evidence. These articles follow closely the parallel articles for 
civil and criminal proceedings, and no detailed comment on the individual 
provisions is necessary. The scope of the articles in this Part is determined 
by the definitions of the terms “international tribunal” and “international 
proceeding.” The Comment under paragraphs (e) and (h) of Article 1 
should be consulted. 


ARTICLE 10 


: - SECTION 1. When for the purpose of an international proceeding an `` 


international tribunal requires service of a document on a person in the 
territory of any State (State of execution), whether or not such State is a 
party to the international proceeding or to the agreement creating the in- 
ternational tribunal, a request for the service of the document may be ad- 
dressed by the international tribunal to a particular tribunal or generally 
“to any competent tribunal” of the State of execution. 


COMMENT 


This section is similar to Section 1 of Article 2. It is to be noted that in 
the case of an international tribunal provision is made for service only 
through a tribunal of the State of execution. No provision is made for serv- 
ice through diplomatic or consular officers, or agents appointed by the 
tribunal, or by parties to the proceedings, as in the case of civil proceedings. 
See Article 3. The latter means of service ate not appropriate to an 
international proceeding, and service through a tribunal would accomplish 
all that is desired. , 

SECTION 2. The request shall be accompanied by the document to be 
served and shall contain a statement of: 
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(a) The title and address of the international tribunal making the 
request; | 
(b) The nature of the international proceeding in which the service 
is required, and the names of the parties to the proceeding; 
-‘(c) The nature of the document to be served; and 
(d) The name, description and address of the person upon whom the 
document is to be served. 
The request may contain also any other information deemed necessary 
in regard to the proceeding, as well as suggestions as to the time, place and 
manner of service, and as to the form of proof of service. 


COMMENT 


This section is similar to Section 2 of Article 2. 


SECTION 3. If the request and the accompanying document are not 
drawn in the language of the State of execution, a translation into that 
language must be transmitted with the request. 


COMMENT 


This section is similar to Section 3 of Article 2. 


SECTION 4. The request shall be transmitted by the international tri- 
bunal making it to the ministry of foreign affairs or to any authority desig- 
_ nated to receive such requests by the State of execution. 


COMMENT 


This section is different from the analogous Section 4 of Article 2. Under 
the latter, transmission may take place by the issuing tribunal or a diplo- 
matic or consular officer or through the diplomatic channel; here it is only 
by the tribunal. In the analogous section a request may be sent to a par- 
ticular tribunal directly, or to the ministry of justice or to any authority desig- 
nated by the State of execution. Under this section the request is to be 
sent to the ministry of foreign affairs, an appropriate agency to receive 
communications from an international tribunal, or to any authority desig- 
nated by the State of execution. The reasons for direct communication 
between tribunals set, forth in the Comment under Section 1 of Article 2 
do not apply to international proceedings, where the necessity that the 
government of the State of execution have knowledge of the transaction 
outweighs the desirability.of speed. Since the request is not sent directly 
to a tribunal, it is not necessary to have here a section analogous to Section 
5 of Article 2. 


SECTION 5. A request duly made in accordance with the provisions of 
this Convention shall be executed unless 
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(a) Execution is impossible on account of absence of the person upon 
whom service is requested, or on account of inability to locate such 
person, or for any similar reason; or 

(b) The government of the State of execution, that State not being 
a party to the international proceeding, considers that the execution of 
the request would be contrary to the public interest. 

If a request is not executed, the international tribunal from which the 
request emanated shall be promptly informed of the reason for failure to 
execute it. 


COMMENT 


This section differs from the analogous Section 6 of Article 2 in two re- 
spects. The latter section provides that a request for service may be refused 
if the service is intended to confer jurisdiction over a person who by the law 
of the State of execution cannot be subjected to such jurisdiction. Such 
a provision is inappropriate to international proceedings and is omitted here. 
Subparagraph (b) of this section does not permit a State which is a party to 
the international proceeding to interpose the exception of public interest. 
The reason for this is to prevent a self-serving obstruction of a proceeding 
in which the State is interested. 


SECTION 6. In the execution of a request service shall be effected as 
nearly as practicable in the manner prescribed by the law of the State of 
execution for analogous documents of local origin; provided that a sugges- 
tion of a particular manner of service shall be followed in so far as itis not ` 
forbidden by the law of the State of execution. 


COMMENT 


This section is similar to Section 7 of Article 2. 


SECTION 7. A tribunal which executes a request shall send to the inter- 
national tribunal from which the request emanated, a certificate of the fact, 
the date and the manner of the service effected, following as nearly as 
possible any form suggested in the request. 


COMMENT 


This section is similar to Section 8 of Article 2. 


SECTION 8. The execution of a request for the service of a document 
may be postponed pending the receipt of a satisfactory guarantee of reim- 
bursement of the expense to be incurred, including the expense of effect- 
ing service in a special manner; but such expense shall not exceed the 
amount payable under the law of the State of execution in connection with 
an analogous domestic proceeding in that State. 
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COMMENT 


This section is similar to Section 9 of Article 2, 


ARTICLE 11 


SECTION 1. When for the purpose of an international proceeding an 
international tribunal requires that evidence be obtained in the territory of 
any State (State of execution), whether or not such State is a party to the 
international proceeding or to the agreement creating the international 
tribunal, a letter rogatory may be addressed by the international tribunal 
to a particular tribunal or generally ‘‘to any competent tribunal” of the 
State of execution. 


COMMENT 


This section is similar to Section 1 of Article 4. 


SECTION 2. The letter rogatory shall contain a statement of: 

(a) The title and address of the international tribunal issuing the 
letter rogatory; 

(b) The nature of the international proceeding for which evidence 
is required and the names of the parties to the proceeding, and any 
other information deemed useful in regard to the proceeding; 

(c) The request for the procuring of the evidence required; and 

(d) The name, description and address, so far as known, of any 
person from whom evidence is required. 


COMMENT 


This section is similar to Section 2 of Article 4. 


SECTION 3. The letter rogatory may be accompanied by a list of inter- 
rogatories to be put to witnesses; and it may request the oral examination 
of witnesses, to. be conducted either by the parties to the proceeding or by 
the tribunal, and the recording of the testimony. 


COMMENT 


This section is similar to Section 3 of Article 4. 


SECTION 4. The letter rogatory may be accompanied by a description 
of any documents, books, papers, records, samples, objects or premises, 
the production, identification or examination of which is requested. 

COMMENT 


This section is similar to Section 4 of Article 4. 
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SECTION 5. If the letter rogatory and accompanying papers are not 
drawn in the language of the State of execution, a translation into that 
language must be transmitted with the letter rogatory. 


COMMENT 


This section is stmilar to Section 5 of Article 4. 


SECTION 6. The letter rogatory shall be transmitted by the international 
tribunal issuing it to the ministry of foreign affairs or to any authority desig- 
nated to receive such letters by the State of execution. 


COMMENT 


This section differs from the analogous Section 6 of Article 4. For an 
explanation of these differences see Comment under Section 4 of Article 10. 


SECTION 7. A letter rogatory duly issued in accordance with the pro- 
visions of this article shall be executed unless 
(a) Execution is impossible on account of absence of the person 
whose evidence is required, or on account of inability to locate such 
person, or for any similar reason; or 
(b) The government of the State of execution, that State not being 
a party to the international proceeding, considers that the execution 
of the request would be contrary to the public interest. 
If a letter rogatory is not executed, the international tribunal from which 
the letter rogatory emanated shall be promptly informed of the reason for 
failure to execute it. 


COMMENT 


This section differs from the analogous Section 8 of Article 4 in that sub- 
paragraph (b) does not permit a State which is a party to the international 
proceeding to interpose the exception of public interest. The reason for 
this is to prevent a self-serving obstruction of a progeeding in which the 
State is interested. . 


SECTION 8. Execution of a letter rogatory may be refused in so far as 
the evidence sought would be patently irrelevant to the international pro- 
ceeding, or in so far as the taking of the evidence would violate a privilege 
accorded by the law of the State of execution. 


COMMENT ‘ 
This section is similar to Section 9 of Article 4. 
SECTION 9. In the execution of a letter rogatory the same procedure 


and the same compulsive measures shall be employed as may be employed 
for the taking of evidence in a domestic proceeding; provided that if the em- 
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ployment of a particular procedure has been requested, it shall be employed 
in so far as it is not forbidden by the law of the State of execution. 


COMMENT 


This section is similar to Section 10 of Article 4. 


SECTION 10. In the execution of a letter rogatory a tribunal shall if so 
requested give reasonable notice of the time and place of its intended taking 
of evidence, to any person designated to this end by the international tri- 
bunal; it shall permit representatives of the parties to the international 
proceeding to be present when the evidence is taken. 


COMMENT 


This section is similar to Section 11 of Article 4. 


SECTION 11. A tribunal which executes a letter rogatory shall send to 
the international tribunal from which the letter rogatory emanated, a cer- 
tificate of the fact, the date and the manner of the execution, following as 
nearly as possible any form suggested in the letter rogatory, together with 
the evidence procured and a record of any testimony taken. 


COMMENT 


This section is similar to Section 12 of Article 4. 


SECTION 12. The execution of a letter rogatory may be postponed pend- 
ing the receipt of a satisfactory guarantee of reimbursement of the expense 
to be incurred, including the expense of obtaining evidence in a special 
manner’; but such expense shall not exceed the amount payable under the 
law of the State of execution in connection with an analogous domestic 
proceeding in that State. 


COMMENT 


This section is similar to Section 13 of Article 4. 


PART VII. INFORMATION ON LAW OF OTHER STATES 


: ARTICLE 12 


SECTION 1. When for the purpose of any proceeding a tribunal of a 
State requires information on any question concerning the law of another 
State, a request for such information may be addressed by the tribunal to 
the government of the other State. 

. COMPARABLE TEXT 

Bustamante Code: 


Art. 409. The party invoking the application of the law of any 
contracting State in one of the others, or dissenting from it, may 
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show the text thereof, force and sense, by means of a certificate, sub- 
scribed by two practicing lawyers of the country whose legislation is in 
question, which certificate shall be duly authenticated. 

Art. 410. In the absence of proof, or if the judge of the court deems 
it insufficient for any reason, they may request ex officio before deciding, 
through the diplomatie channel, that the State whose legislation is in 
SL furnish a report on the text, force and sense of the applicable 
aw. 


Art. 411. Each contracting State binds itself to furnish to the others, 
as soon as possible, the information referred to in the preceding article, 
which information should come from its Supreme Court, or from some 
one of its divisions or sections, or from the State Attorney, or from the 
Department or Ministry of Justice. 


COMMENT 


Treaty provisions for international assistance in securing information on 
the law in force in other States are of relatively recent origin. The outstand- 
ing example is the Bustamante Code, the pertinent provisions of which 
are given above. It is to be noted that this instrument imposes an obliga- 
tion to furnish such information, the information to come from the Supreme 
Court of the requested State or from the State Attorney or Department of 
Justice. A number of bilateral treaties contain similar obligations. Thus 
Art. 18 of the Treaty of April 16, 1922, between Czechoslovakia and Italy 
(55 L.N.T.S. 189), provides: 


The Ministry of Justice of each of the Contracting Parties shall, at 


the request of any judicial authority of the other Contracting Party, -° 


furnish the latter with the text of the laws in force in its own territory, 
and with the necessary information, if any, as to the point of law in 
dispute. 

The request should specify the point of law on which information is 
required. 

Other bilateral treaties impose an obligation to furnish only the texts of 
laws in force in the requested State. Bulgaria-Rumania, April 19, 1924, 
Art. 23 (33 L.N.T.S. 210); Yugoslavia-Bulgaria, Nov. 26, 1923, Art. 17 (26 
L.N.T.S. 85). The following treaties also contain provisions regarding the 
furnishing of information on law: Italy-Austria, April 6, 1922, Art. 17 (118 
B. & F.S.P. 39); Italy-Yugoslavia, April 6, 1922, Art. 17 (130 B. & F.S.P. 
847); Italy-Hungary, April 6, 1922, Art. 17 (131 B. & F.S.P. 878); Italy- 
Turkey, Aug. 10, 1926, Art. 18 (180 B. & F.S.P. 864); Germany-Austria, 
June 21, 1923, Art. 9 (27 L.N.7.S. 58); Germany-Bulgaria, Dec. 22, 1926, 
Art. 7 (64 L.N.T.S. 77); Germany-Lithuania, Oet. 30, 1938, Art. 18 (91 
L.N.T.S. 365); Germany-Poland, March 5, 1924, Art. 8 (49 Z.N.T.S. 181); 
Czechoslovakia-Bulgaria, May 15, 1926, Art. 17 (125 B. & F.S.P. 265); 
Czechoslovakia-Estonia, July 17, 1926, Art. 17 (125 B. & F.S.P. 380); 
Czechoslovakia-France, May 7, 1928, Art. 17 (129 B. & F.S.P. 344); Czecho- 
slovakia-Belgium, July 7, 1927, Art. 8 (127 B. & F.S.P. 64); Czechoslovakia- 
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Greece, April 7, 1927, Art. 15 (127 B. & F.S.P. 198); Czechoslovakia- 
Switzerland, Dec. 21, 1926, Art. 8 (126 B. & F.S.P. 638); Yugoslavia- 
Hungary, Nov. 11, 1929, Art. 26 (131 B. & F.S.P. 528); Yugoslavia-Poland, 
May 4, 1923, Art. 21 (123 B. & F.S.P. 1016). 

Perhaps the most interesting instrument in this field is the British Foreign 
Law Ascertainment Act, 1861, 24 and 25 Vict. c. 11. The Act provides that, 
when a convention for the ascertainment of foreign law is in force, a British 
court may request a foreign court to pronounce an opinion on the law applica- 
ble to the facts of a case. No such conventions were ever concluded by 
Great Britain, although the procedure provided in the Act was made use of 
in one case. Annual Practice, 1938, p. 662. An earlier Act, the British 
Law Ascertainment Act, 1859, 22 & 23 Vict. c. 63, authorizes British courts 
to direct inquiries on law to courts in other parts of the British Empire. 
See Duncan v. Lawson, 41 Ch. D. 394 (1889); Topham v. Portland, 32 L. J. 
Eq. 257 (1863); Login v. Princess of Coory, 30 Beav. 632 (1862); Lord v; 
Colvin, 1 Dr. & S. 24 (1860). | 

The problem of ascertainment of foreign law was considered by the Insti- 
tut de Droit International in 1891, 11 Annuaire de l’Institut de Droit Inter- 
national 328; by the First International Congress of Comparative Law in 
1900, Congrés International de Droit Comparé, 1 Procés-verbaux 501; by the 
International Law Association in 1908, Report of the 25th Conference of the 
International Law Association, pp. 221, 257; and by the Second Hague Confer- 
ence on Private International Law which adopted a voeu that the subject be 
_ considered, Actes de la troisième Conférence de la Haye; pp. 35, 60, 246. 

In view of these precedents, it is believed that the subject is one suitable 
for inclusion in a convention on judicial assistance. It does not, however, 
seem advisable to provide for an obligation to furnish the requested informa- 
tion in view of the relative novelty of treaty law on the subject, and in view 
of the reluctance of some courts, e.g., courts in the United States, to give 
advisory opinions. In this Convention the only obligation imposed on a 
State to which a request for information is sent is to reply to the request 
either by giving the information or by refusing to supply the information. 

Under this article the request for information is addressed by the request- 
ing tribunal to the government of the other State. Whereas other parts of 
this Convention envisage direct relations between tribunals, it is obviously 
impossible to provide such a system here because of the nature of the 
subject. 

This article applies only to requests for information by a tribunal for the 
purpose of a proceeding. » However, it is not intended to imply that a gov- 
ernment may not request information for some purpose other than that of a 
proceeding before a tribunal. Such requests would simply not be governed 
by the provisions of this Convention. It is to be-noted that this Part of 
the Convention applies to both civil and criminal proceedings. 

The word “law” is intended to include not only statutes (loz, Gesetz), but 
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the whole body of law as administered by judicial or administrative agencies 
(droit, Recht). | 


SECTION 2. The request for information shall contain a statement of: 
(a) The title and address of the tribunal requiring the information; 
(b) The nature of the proceeding for which the information is re- 
quired, the names and descriptions of the parties to the proceeding, 
and such information in regard to the proceeding as will enable a 
proper reply to be given; and 
(c) The question upon which information is required. 


COMMENT 


This article sets forth the statements required to be contained in a request 
for information. Paragraphs (a) and (c) are self-explanatory. Paragraph 
(b) requires the setting forth of the nature of the proceeding, names and 
descriptions of the parties, and “such information in regard to the proceed- 
ing as will enable a proper reply to be given.” The latter may include a 
statement of the facts, or a copy of the record, or a statement of the reasons 
why-a question of the law of the requested State is involved. The requesting 
State may furnish such information as it desires, and the requested State is 
free to ask for further information in order to have sufficient facts for a proper 
reply. 


SECTION 3. The request for information shall be transmitted through 
the-diplomatic channel. 


COMMENT 


Since the government of the requested State controls the giving of a re- 
sponse it is appropriate that the diplomatic channel be the means of com- 
munication. 


SECTION 4. Upon receipt of a request for information a government 
shall promptly send a reply through the diplomatic channel, either 
(a) Transmitting a response containing the information requested, 
prepared by its own law officers, or by one of its tribunals, or by an 
expert of its own selection, the source of the respense being stated; or 
(b) Refusing to supply the information requested. 


COMMENT 


This article gives the requested Government an option either to furnish 
the information requested or to reply by a refusal to furnish the information. 
If a government wishes to furnish the information, it may do so by trans- 
mitting a response prepared by its own law officers (such as a State Attorney 
or Minister of Justice), or by one of its tribunals (e.g., an advisory opinion 
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rendered by the Supreme Court of the State), or by an expert of its own selec- 
tion. The requested State is required to indicate the source of the response. 

À government may refuse to furnish information for any reason; it may 
refuse because it has not the facilities, or because its courts do not render 
advisory opinions, or simply because it does not desire to undertake the 
task. 


PART VII. GENERAL PROVISIONS 


ARTICLE 13 


Nothing in this Convention shall be construed to prevent the service of a 
document or the obtaining of evidence or of information on law in the ter- 
ritory of another State by any method provided for by the law of the State of 
origin and not forbidden by the law of the other State, or by any method 
provided for in any agreement between the States concerned. 


COMMENT 


The Hague Convention of 1905 contains a saving clause (Article 6) pro- 
viding that nothing in the provisions regarding service of documents shall 
prevent (1) service by post; (2) service by local officers at the request of par- 
ties to the proceeding; (8) service by diplomatic or consular agents, if per- 
mitted by conventions or if the State of execution is not opposed thereto. 
In the present Convention, Article 3 permits service to be effected by a 
diplomatic or consular officer, by an agent appointed by the originating 
tribunal, or by a party. Article 3 makes no specific mention of service by 
post or by other means than the three means set forth. The present article 
is intended as a general saving clause and provides that nothing in the Con- 
vention shall prevent service by any method which at the time of service is 
provided for by the law of the State of origin and is not forbidden by the law 
of the State of execution, or the employment of any method of service pro- 
vided for in a convention or agreement between the States concerned. 
Thus, the use of the post or telegraph is not impeded if not forbidden by 
local law. 

This article is intended to be given a liberal interpretation and has been 
drafted in less restrictive language than Article 6 of the Hague Convention. 
There must be a positive prohibition in the local law before a means of service 
is to be excluded. Under the Hague Convention it has been held that where 
a bilateral convention between the States concerned provides only for service 
by diplomatic or consular agents, service by post is excluded even though 
there is not positive prohibition against it either in the bilateral convention 
or in the law of the State of execution. W.v. Benze, Arrondissement Court 
of Amsterdam, Sept. 10, 1920, Kosters et Bellemans, Les Conventions de la 
Haye, p. 1279. Such a result could not be reached under the present Con- 
vention. 
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This article -also constitutes 4 saving clause with respect to methods of 
obtaining evidence. Such a saving clause is necessitated by such a method 
of obtaining evidence as is provided in Rule 28 of the new United States 
Federal Rules of Civil Procedure. It is there provided that a deposition 
may be obtained in a foreign State either on notice before an American 
diplomatic or consular officer, or before a person appointed in pursuance of 
a commission or letters rogatory. This Convention makes no provision for 
the obtaining of evidence before a person who does not act under the au- 
thorization of a tribunal as is contemplated by the first alternative of Rule 
28. Under the present article, however, an American diplomatic or con- 
sular officer would be enabled to carry out the functions conferred on him by 
Rule 28 unless prohibited by the law of the State of execution. He would 
not, of course, be enabled to apply to a local court for the exercise of means 
of compulsion, since he would not be a commissioner within the meaning of 
Article 9. It should be pointed out that the draftsmen of the Federal Rules 
did not contemplate that a diplomatic or consular officer so acting could 
secure evidence otherwise than with the consent of the witness. See com- 
ment of Edson R. Sunderland, Proceedings of the American Bar Association 
Institute on Federal Rules (1938), p. 285. 

This article also constitutes a saving clause with respect to methods of 
obtaining information on foreign law. 


ARTICLE 14 


Nothing in this Convention shall be construed to determine the legal 
validity or effect of the service of a document in accordance with the pro- 
visions of this Convention, or the disposition to be made of or value to be 
attached to evidence or to information on law obtained in accordance with 
the provisions of this Convention. 


COMPARABLE TEXT 
Great Britain-Yugoslavia, Convention of Feb. 27, 1986: 


Art. 4(d). It is understood that the question of the validity of any 
service effected by the use of any of the methods referred to in para- 
graph (a) of this Article will remain a matter for the free determination 
of the respective courts of the High Contracting Parties i in accordance 
with their laws. 


COMMENT 


This article is intended to make clear that the faet that judicial assistance 
has been rendered does not in any way affect the legal consequences of the 
act before the courts either of the State of origin or of the State of execution. 
Thus, the fact that a tribunal in the State of execution has rendered assist- 
ance in the service of a document does not mean that it cannot refuse to exe- 
cute a judgment rendered subsequently in the same proceeding. Evidence 
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taken under a letter rogatory in one State may be excluded in the proceed- 
ing in the other State in accordance with the law of the latter. The fact 
that the provisions of this Convention have been utilized to secure informa- 
tion on the law of another State does not prevent the tribunal of the request- 
ing State from attaching little or no weight to that information. In short, 
this Convention deals only with the facilitation of legal proceedings and not 
with the effect to be given to any act done. It is believed that the same 
result would follow even in the absence of an express provision. Thus, the 
Hague Convention of 1905 contains no provision regarding the effect of 
service, and it has been held that each State is free to determine the effect 
for itself. Stieven v. Hofmann, Tribunal fédéral suisse, May 26, 1905, 
Kosters et Bellemans, Les Conventions de la Haye, p. 1299. The Fourth 
Hague Conference rejected a suggestion that service should not be valid 
unless made in accordance with the provisions of the Convention. Actes 
de la quatriéme Conférence de la Haye, p. 91. 
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PAnNAMA-IraLy, Aug. 7, 1930. Treaty on Extradition and Judicial As- 
sistance in Criminal Matters. 
ParAGuAY-UruGuay, Feb. 28, 1915. Convention for Simplifying and 
Facilitating Procedure by Letters Rogatory. 
Potanp-Avsrria, Mar. 19, 1924. Treaty on Mutual Relations of 
Courts and Authorities. 
-Bsierum, May 13, 1931. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
-GREAT Britain, Aug. 26, 1931. Convention on Legal Proceed- 
ings in Civil and Commercial Matters. 
-CZECHOSLOVAKIA, Mar. 6, 1925. Agreement on Extradition and 
Legal Relations in Civil, Penal and Non-Contentious Cases. 
~France, Dec. 30, 1925. Convention on Letters of Request in 
Civil and Commercial Matters. 
GERMANY, Mar. 5, 1924. Treaty on Civil and Criminal Law. 
-Hunaary, Apr. 24,1936. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
~NETHERLANDS, Dec. 24, 1931. Declaration on Legal Coôperation 
in Civil and Commercial Matters. 
—-RumanNtaA, Dec. 19, 1929. Convention on Legal Protection and 
Assistance in Civil Matters. 
—-Roumania, Mar. 26, 1930. Convention on Extradition and Judi- 
cial Assistance in Criminal Matters. 
-SERB-CROAT-SLOVENE Kinepom, May 4, 1923. Convention on 
Legal Relations. 
-SWEDEN, Aug. 30, 1930. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
Porrugat-Grear BRITAIN, July 9, 1981. Convention on Legal Pro- 
ceedings in Civil and Commercial Matters. 
-CZECHOSLOVAKIA, Nov. 28, 1927. Agreement on Judicial Assist- 
ance in Civil and Commercial Matters. 
~CzECHOSLOVAKIA, Nov. 28, 1927. Convention on Extradition and 
Judicial Assistance in Criminal Matters. 
RumanrA-BurGania, Apr. 19,1924. Convention on Legal Proceedings 
in Civil and Commercial Matters. 
-CZECHOSLOVAKIA, May 7, 1925. Convention on Judicial Protec- 
tion and Assistance in Civil and Commercial Matters. 
-CZECHOSLOVAKIA, May 7, 1925. Convention on Extradition and 
Legal Assistance in Criminal Matters. 
~Pouann, Dec. 19, 1929. Convention on Legal Protection and As- 
sistance in Civil Matters. | 
—PoranD, Mar. 26, 1930. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
—-YwaosLavia, Jan. 30,1933. Convention on Extradition and Legal 
Assistance in Criminal Matters. 
SERB-CROAT-SLOVENE Kinapom: see Yugoslavia. 
SPAIN-GREAT BRITAIN, June 27, 1929. Convention on Legal Proceed- 
ings in Civil and Commercial Matters. 
-BüLaaARtA, July 17, 1930. Convention on Extradition and Ju- 
dicial Assistance in Criminal Matters. 
—CzEcHOSLOVAKIA, Nov. 26, 1927. Agreement on Judicial Assist- 
ance in Civil and Commercial Matters. 
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SPAIN-(Continued) 
—CZECHOSLOVAKIA, Nov. 26, 1927. Convention on Extradition 
and Judicial Assistance in Criminal Matters. 
-Larvia, Mar. 8, 1930. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
SWEDEN-ÅUSTRIA, Mar. 24, 1930. Convention on Extradition and Ju- 
dicial Assistance in Criminal Matters. 
-Great BRITAIN, Aug. 28, 1930. Convention on Legal Proceed- 
ings in Civil and Commercial Matters. 
—CzecHosLovaKIA, Nov. 17,1931. Convention on Extracition and 
Judicial Assistance in Criminal Matters. 
—EsroniA, Jan. 20, 1980. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
~Latvia, Jan, 80, 1930. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
~Potanp, Aug. 30, 1930. Convention on Extradition and Judicial 
Assistance in Criminal Matters. 
SWITZERLAND~OZECHOSLOVAKIA, Dec, 21, 1926. Agreement on Judicial 
Assistance in Civil and Commercial Matters. 
GREECE, Mar 30, 1934 Convention on Judicial Assistance in 
Civil and Commercial Matters. 
—Torkey, June 1, 1933. Convention on Judicial Relations in Civil 
and Commercial Matters. 
Turkey, June 1, 1933. Treaty on Extradition and Judicial As- 
sistance in Criminal Matters 
Turkey-Grear Brrrarm, Nov. 28, 1931. Convention on Legal Pro- 
ceedings in Civil and Commercial Matters. 
~CZECHOSLOVAKIA, Aug 22, 1930. Convention on Judicial Pro- 
tection and Assistance in Civil and Commercial Matters. 
~CZECHOSLOVAKIA, Aug. 22, 1930. Treaty on Extradition and 
Judicial Assistance in Criminal Matters. 
— GERMANY, May 28, 1929. Convention on Judicial Protection and 
Assistance in Civil and Commercial Matters. 
-GErMANY, Sept. 8, 1930. Treaty on Extradition and Judicial As- 
sistance in Criminal Matters. 
—SWITZERLAND, June 1, 1933. Convention on Judicial Re.ations in 
Civil and Commercial Matters. 
—SWITZERLAND, June 1, 1933. Treaty on Extradition anc Judicial 
Assistance in Criminal Matters. 
~Yucosxavia, July 3, 1984. Convention on Legal Protection and 
Collaboration in Civil and Commercial Matters. 
Uruguar-Paraguay, Feb. 28, 1915. Convention for Simplifying and 
Facilitating Procedure by Letters Rogatory. 
US.S.R.-U.8.A., Nov. 22, 1935. Exchange of Notes on Letters Roei- 
tory. 
-ESTONTIA, Jan. 20, 1930. Agreement on Reciprocal Judicial As- 
sistance in Civil Matters, 
~Francs, Aug. 11, 1936. Agreement on the Execution of Se 
Commissions in Civil and Commercial Matters. 
-GerMANY, Oct. 12, 1935. Agreement on Reciprocal Lagal As- 
sistance in Civil Matters. 
VENEZUELA—ITALY, Aug. 23, 1930. Treaty on Extradition and Judicial 
Assistance in Criminal Matters. 
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159 L.N.T.S. 187 


159 L.N.T.S. 329 
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YugosLavrA'-AusTriA, May 1, 1928. Treaty on Judicial Protection 


and Assistance. 

~BrLaiom, Feb. 29, 1936. Agreement on Reciprocal Judicial As- 
sistance in Civil and Commercial Matters. 

—BuzGartA, Nov. 26, 1923. Convention on Judicial Assistance in 
Civil and Commercial Matters. 

-Buzaarra, Nov. 26, 1923. Convention on Extradition and Judi- 
cial Assistance in Criminal Matters. 

CZECHOSLOVAKIA, Mar. 17, 1923. Convention on the Regulation 
of Legal Relations. 

-GREAT Briram, Feb. 27,1936. Convention on Legal Proceedings 
in Civil and Commercial Matters. 

~Hunaary, Feb, 22, 1928. Convention on Extradition and Judi- 
cial Assistance in Criminal Matters. 

~Houneary, Nov. 11, 1929. Convention on Matters of Civil Pro- 
cedure and Private International Law. 

~Irauy, Apr. 6, 1922. Convention on Legal and Judicial Protec- 
tion. 

-~PoLanp, May 4, 1923. Convention on Legal Relations. 

~RUMANIA, Jan. 30, 1933. Convention on Extradition and Legal 
Assistance in Criminal Matters. 

~TurKEY, July 3, 1934. Convention on Legal Protection and Col- 


96 L.N.T.S. 373 
184 L.N.T.S. 379 
26 L.N.TS. 85 
26 L.N.T.S. 119 
30 L.N.T.S. 185 
181 L.N.T.S. 241 
104 L.N.T.S. 151 
111 L.N.T.S. 197 


118 L.N.T.S. 207 
85 L.N.T.S. 455 


146 L.N.T.S. 81 


laboration in Civil and Commercial Matters. 179 L.N.T.S. 207 
APPENDIX II 
UNITED STATES FEDERAL STATUTES 
TITLE 28, U. S$. CODE 
§649. Depositions in District of Columbia in suits pending elsewhere. When a commission 


to take the testimony of any witness found within the District of Columbia, to be used in a 
suit depending in any State or Territorial or foreign court, is issued from such court, or a 
notice to the same effect is given according to its rules of practice, and such commission or 
notice is produced to a justice of the supreme court of said District, and due proof is made to 
him that the testimony.of such witness is material to the party desiring the same, the said 
justice shall issue.a summons to the witness, requiring him to appear before the commission 
ers named in the commission or notice, to testify in such suit, at a time and at a place within 
said District therein specified. (R. 5. §871.) 

§650. Same; commission or notice. When it satisfactorily appears by affidavit to any 
justice of the Supreme Court of the District of Columbia, or to any commissioner for taking 
depositions appointed by said court—First. That any person within said District is a 
material witness for either party in a suit pending in any State or Territorial or foreign 
court; Second. That no commission nor notice to take the testimony of such witness has 
been issued or given; and Third. That, according to the practice of the court in which 
the suit is pending, the deposition of a witness taken without the presence and consent of 
both parties will be received on the trial or hearing thereof, such officer shall issue his 
summeffs, requiring the witness to appear before him at a place within the District, at 
some reasonable time, to be stated therein, to testify in such suit. (R. S. $872.) 


1 In 1929, the name of the Serb-Croat-Slovene Kingdom was changed to Yugoslavia. For 
convenience, all of the instruments are here listed under Yugoslavia. 
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§651. Same; manner of taking and transmitting. Testimony obtained under sections 649 
and 650 of this title shall be taken down in writing by the officer before whom the witness 
appears, and shall be certified and transmitted by him to the court in which the suit is 
pending, in such manner as the practice of that court may require. If any person refuses or 
neglects to appear at the time and place mentioned in the summons, or, on his appearance, 
refuses to testify, he shall be liable to the same penalties as would be incurred for a like offense 
on the trial of a suit. (R.S. §873.) 

§652. Same; witness fees. Every witness appearing and testifying under sections 649 
to 651 of this chapter shall be entitled to receive for each day’s attendance, from the party 
at whose instance he is summoned, the fees provided by law for each day he shall give 
attendance. (R. S. §874.) 

§653. Letters rogatory; procedure. When any commission or letter rogatory, issued to 
take the testimony of any witness in a foreign country, in any suit in which the United 
States are parties or have an interest, is executed by the court or the commissioner to whom 
it is directed, it shall be returned by such court or commissioner to the minister or consul of 
the United States nearest the place where it is executed. On receiving the same, the said 
minister or consul shall indorse thereon a certificate, stating when and where the same was 
received, and that the said deposition is in the same condition as when he received it; and he 
shall thereupon transmit the said letter or commission, so executed and certified, by mail, to 
the clerk of the court from which the same issued, in the manner in which his official dis- 
patches are transmitted to the Government. And the testimony of witnesses so taken 
and returned shall be read as evidence on the trial of the suit in which it was taken, without 
objection as to the method of returning the same. When letters rogatory are addressed 
from any court of a foreign country to any district court of the United States, a commissioner 
of such district court designated by such court to make the examination of the witnesses 
mentioned in said letters, shall have power to compel the witnesses to appear and depose in 
the same manner as witnesses may be compelled to appear and testify in courts. (R. S. 
§875; Feb. 27, 1877, e. 69, §1, 19 Stat. 241; Mar. 3, 1911, c. 231, §291, 36 Stat. 1167.) 

§695a. Foreign documents. Any book, paper, statement, record, account, writing, or other 
document, or any portion thereof, of whatever character and in whatever form, as well as 
any copy thereof equally with the original, which is not in the United States (hereinafter 
referred to as a foreign document) shall, when duly certified as provided in sections 695d and 
695e of this title, be admissible in evidence in any criminal acticn or proceeding in any court 
of the United States if the court shall find, from all the testimony taken with respect to such 
foreign document pursuant to a commission executed under section 695b, that such docu- 
ment (or the original thereof in case such document is a copy) satisfies the requirements of 
section 695 of this title, unless in the event that the genuineness of such document is denied, 
any party to such criminal action or proceeding making such denial shall establish to the 
satisfaction of the court that such document is not genuine. Nothing contained herein 
shall be deemed to require authentication under the provisions of 695d and 695e of this title 
of any foreign documents which may otherwise be properly authenticated by law. (June 
20, 1936, c. 640, §2, 49 Stat. 1562.) 

§695b. Same; testimony to prove genuineness; commission to consular or diplomatic officer 
to take; representation of witness by foreign counsel. (a) The testimony of any witness in a 
foreign country may be taken either on oral or written interrogatories, or on interrogatories 
partly oral and partly written, pursuant to a commission issued, as hereinafter provided, for 
the purpose of determining whether any foreign documents sought to be used in any criminal 
action or proceeding in any court of the United States are genuine, and whether the require- 
ments of section 695 of this title are satisfied with respect to any such document (or the 
original thereof in case such document is a copy). Applicatior for the issuance a com- 
mission for such purpose may be made to the court in which such action or proceeding is 
pending by the United States or any other party thereto, after five days’ notice in writing 
by the applicant party, or his attorney, to the opposite party, or his attorney of record, which 
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notice shall state the names and addresses of witnesses whose testimony is to be taken and 
the time when it is desired to take such testimony. In granting such application the court 
shall issue a commission for the purpose of taking the testimony sought by the applicant 
addressed to any consular officer of the United States conveniently located for the purpose. 
In cases of testimony taken on oral or partly oral interrogatories, the court shall make pro- 
visions in the commission for the selection as hereinafter provided of foreign counsel to repre- 
sent each party (except the United States) to the criminal action or proceeding in which the 
foreign documents in question are to be used, unless such party has, prior to the issuance of 
the commission, notified the court that he does not desire the selection of foreign counsel to 
represent him at the time of taking of such testimony. In cases of testimony taken on 
written interrogatories, such provision shall be made only upon the request of any such party 
prior to the issuance of such commission. Selection of foreign counsel shall be made by the 
party prior to the issuance of such commission. Selection of foreign counsel shall be made 
by the party whom such foreign counsel is to represent within ten days prior to the taking of 
testimony or by the court from which the commission issued, upon the request of such party 
made within such time. 

(b) Any consular officer to whom a commission is addressed to take testimony, who is 
interested in the outcome of the criminal action or proceeding in which the foreign documents 
in question are to be used or has participated in the prosecution of such action or proceed- 
ing, whether by investigations, preparation of evidence, or otherwise, may be disqualified on 
his own motion or on that of the United States or any other party to such criminal action or 
proceeding made to the court from which the commission issued at any time prior to the 
execution thereof. If, after notice and hearing, the court grants the motion, it shall instruct 
the consular officer thus disqualified to send the commission to any other consular officer of 
the United States named by the court, and such other officer shall execute the commission 
according to its terms and shall for all purposes be deemed the officer to whom the commis- 
sion is addressed. 

(e) The provisions of sections 695b to 695h of this title applicable to consular officers shall 
be applicable to diplomatic officers pursuant to such regulations as may be prescribed by the 
President. (June 20, 1986, c. 640, §3, 49 Stat. 1562.) 

§695c. Same; manner of taking testimony; reduction to writing and signature; annexation of 
documents; interpreters. The consular officer to whom any commission authorized under 
section 695b of this title is addressed shall take testimony in accordance with its terms. 
Every person whose testimony is taken shall be cautioned and sworn to testify the whole 
truth and carefully examined. His testimony shall be reduced to writing or typewriting by 
the consular officer taking the testimony, or by some person under his personal supervision, 
or by the witness himself, in the presence of the consular officer and by no other person, and 
shall, after it has been reduced to writing or typewriting, be subscribed by the witness. 
Every foreign document, with respect to which testimony is taken, shall be annexed to such 
testimony and subscribed by each witness who appears for the purpose of establishing the 
genuineness of such document. When counsel for all the parties attend the examination of 
any witness whose testimony is to be taken on written interrogatories, they may consent that 
oral interrogatories in addition to those accompanying the commission may be put to the 
witness. The consular officer taking any testimony shall require an interpreter to be present 
when his services are needed or are requested by any party or his attorney. (June 20, 1936, 
c. 640, §4, 49 Stat. 1563.) 

§695d. Same; certification of genuineness of document by officer; transmission of testimony 
and documents to clerk of court; inspection by parties. If the consular officer executing any 
commission authorized under section 695b of this title shall be satisfied, upon all the testi- 
mony tfen, that a foreign document is genuine, he shall certify such document to be genuine 
under the seal of his office. Such certification shall include a statement that he is not subject 
to disqualification under the provisions of section 695b(3) of this title. He shall thereupon 
transmit, by mail, such foreign documents, together with the record of all testimony taken 
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and the commission which has been executed, to the clerk of the court from which such com- 
mission issued, in the manner in which his official dispatches are transmitted to the Govern- 
ment. The clerk receiving any executed commission shall oper it and shall make any foreign 
documents and record of testimony, transmitted with such commission, available for in- 
spection by the parties to the criminal action or proceeding in which such documents are to 
be used, and said parties shall be furnished copies of such documents free of charge. (June 
20, 1936, c. 640, $5, 49 Stat. 1563.) 

§695e. Same; documents on record in public offices; certification. A copy of any foreign 
document of record or on file in a public office of a foreign country, or political subdivision 
thereof, certified by the lawful custodian of such document, shall be admissible in evidence 
in any court of the United States when authenticated by a certificate of a consular officer of 
the United States resident in such foreign country, under the seal of his office, certifying that 
the copy of such foreign document has been certified by the lawful custodian thereof. Noth- 
ing contained in this section shall be deemed to alter, amend, or repeal section 689 of this 
title. (June 20, 1936, c. 640, §6, 49 Stat. 1563.) 

§695f. Same; fees and expenses of consuls and witnesses; payment. (a) The consular fees 
prescribed under section 127 of Title 22, for official services in connection with the taking of 
testimony under sections 695b to 695d of this title, and the fees of any witness whose testi- 
mony is taken shall be paid by the party who applied for the commission pursuant to which 
such testimony was taken. Every witness under section 695c of this title shall be entitled 
to receive, for each day’s attendance, fees prescribed under section 695g of this title. Every 
foreign counsel selected pursuant to a commission issued on application of the United States, 
and every interpreter whose services are required by a consular officer under section 695c of 
this title, shall be paid by the United States, such compensation, together with such personal 
and incidental expense upon verified statements filed with the consular officer, as he may 
allow. Compensation and expenses of foreign counsel selected pursuant to a commission 
issued on application of any party other than the United States shall be paid by the party 
whom such counsel represents and shall be allowed in the same manner. 

(b) Whenever any party makes affidavit, prior to the issuance of a commission for the 
purpose of taking testimony, that he is not possessed of sufficient means and is actually un- 
able to pay any fees and costs incurred under this section, such fees and costs shall, upon 
order of the court, be paid in the same manner as fees and costs are paid which are chargeable 
to the United States. 

(c) Any appropriation available for the payment of fees and costs in the case of witnesses 
subpenaed in behalf of the United States in criminal cases shall be available for any fees or 
costs which the United States is required to pay under this section. (June 20, 1936, c. 640, 
§7, 49 Stat. 1564.) 

§695¢. Same; regulations by President as to commissions, fees of witnesses, counsel and inier- 
preters. The President is authorized to prescribe regulations governing the manner of 
executing and returning commissions by consular officers under the provisions of sections 
695b to 695d of this title and schedules of fees allowable to witnesses, foreign counsel, and 
interpreters under section 695f of this title. (June 20, 1936, c. 640, §8, 49 Stat. 1564.) 

§695h. Prospective nature of subchapter. Sections 695 to 695h qf this title shall be pro- 
spective only, and not retroactive. (June 20, 1936, c. 640, §9, 49 Stat. 1564.) 

§701. Taking. The testimony of any witness residing within the United States, to be 
used in any suit for the recovery of money or property depending in any court in any foreign 
country with which the United States are at peace, and in which the government of such 
foreign country shall be a party or shall have an interest, may be obtained, to be used in such 
suit. Ifa commission or letters rogatory to take such testimony, together with specific 
written interrogatories, accompanying the same, and addressed to such witness, sill have 
been issued from the court in which such suit is pending, on producing the same before the 
district judge of any district where the witness resides or shall be found, and on due proof be- 
ing made to such judge that the testimony of any witness is material to the party desiring 
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the same, such judge shall issue a summons to such witness requiring him to appear before 
the officer or commissioner named in such commission or letters rogatory, to testify in such 
suit. And no witness shall be compelled to appear or to testify under this section except for 
the purpose of answering such interrogatories so issued and accompanying such commission 
or letters. When counsel for all the parties attend the examination, they may consent that 
questions in addition to those accompanying the commission or letters rogatory may be put 
to the witness, unless the commission or letters rogatory exclude such additional interroga- 
tories. The summons shall specify the time and place at which the witness is required to 
attend, which place shall be within one hundred miles of the place where the witness resides 
or shall be served with such summons. (R. S. §4071.) 

§702. Privilege of witness. No witness shall be required, on such examination or any other 
under letters rogatory, to make any disclosure or discovery which shall tend to criminate 
him either under the laws of the State or Territory within which such examination is had, or 
any other, or any foreign State. (R. S. §4072.) | 

8703. Punishment of witness for contempt. If any person shall refuse or neglect to appear 
at the time and place mentioned in the summons issued, in accordance with section 701 of 
this title, or if upon his appearance he shall refuse to testify, he shall be liable to the same 
penalties as would be incurred for a like offense on the trial of a suit in the district court of the 


_ United States. (R. S. §4073.) 


$704. Fees and mileage of witnesses. Every witness who shall so appear and testify shall 
be allowed, and shall receive from the party at whose instance he shall have been summoned, 
the same fees and mileage as are allowed to witnesses in suits depending in the district courts 
of the United States. (R. S. $4074.) 

§711. Letters rogatory to take testimony of witness, addressed to court of foreign country; 
failure of witness to appear; subpoena. Whenever letters rogatory shall issue out of any court 
of the United States, either with or without interrogatories addressed to any court of any 
foreign country, to take the testimony of any witness, being a citizen of the United States or 
domiciled therein, and such witness, having personally been notified by it according to the 
practice of such court, to appear and testify pursuant to such letters rogatory and such wit- 
ness shall neglect to appear, or having appeared shall decline, refuse or neglect to answer to 
any question which may be propounded to him by or under the authority of such court, to 
which he would be required to make answer were he being examined before the court issuing 
such letters, the court out of which said letters issued may upon proper showing order that a 
subpoena issue addressed to any consul of the United States within any country in which 
such witness may be, commanding such witness to appear before the said court at a time and 
place therein designated. (July 3, 1926, c. 762, §1, 44 Stat. 835.) 

§712. Trial of criminal actions; witness beyond jurisdiction of United States; issue of sub- 
poena addressed to consul in foreign country. Whenever the attendance at the trial of any 
criminal action ofra witness, being a citizen of the United States or domiciled therein, who is 
beyond the jurisdiction of the United States, is desired by the Attorney General or any as- 
sistant or district attorney acting under him, the judge of the court before which such action 
is pending, or who is to sit in the trial of the same, may, upon proper showing, order that a 
subpoena issue, addressed to any consul of the United States within any country in which 
such witness may be, commanding such witness to appear before the said court at a time and 
place therein designated. (July 3, 1926, c. 762, §2, 44 Stat. 835.) 

§713. Service of subpoena on witness in foreign country. It shall be the duty of any consul 
of the United States within any country in which such witness may be at the request of the 
clerk of the court issuing any subpoena under sections 711 to 718 of this title or at the request 
of the officer causing such subpoena to be issued, to serve the same personally upon such 
witness nd also to serve any orders to show cause, rules, judgments, or decrees when re- 
quested by the court or United States marshal, and to make a return thereof to the court out 
of which the same issued, first tendering to the witness the amount of his necessary expenses 
in traveling to and from the place at which the court sits and his attendance thereon, which 
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amount shall be determined by the judge on issuing the order for the subpoena and supplied 
to the consul making the service. (July 3, 1926, c. 762, §3, 44 Stat. 835.) 

§714. Failure of witness to obey subpoena; order to show cause in contempt proceedings. If 
the witness so served shall neglect or refuse to appear as in such subpoena directed, the court 
out of which it was issued shall, upon proof being made of the service and default, issue an 
order directing the witness to appear before the court at a time in such order designated to 
show cause why he should not be adjudged guilty of contempt and be punished accordingly. 
(July 3, 1926, c. 762, §4, 44 Stat. 836.) 

$715. Direction in order to show cause for seizure of property of wiiness in contempi. Upon 
issuing such order the court may, upon giving of security for any damages which the recusing 
witness may have suffered, should the charge be dismissed (except that no security shall be 
required of the United States), direct as a part of such order that the property of such re- 
cusing witness, at any place within the United States, or so much thereof in value as the court 
may direct, shall be levied upon and seized by the marshal of said court in the manner pro- 
vided by law or the rule of the court for a levy or seizure under execution, to be held to satisfy 
any judgment that may be rendered against such witness in the proceeding so instituted. 
(July 3, 1926, c. 762, $5, 44 Stat. 836.) 

§716. Service of order to show cause. The marshal, having made such a levy, shall there- 
upon forward to the consul of any country where the recusing witness may be a copy of the 
order to show cause why such witness should not be adjudged guilty of contempt with the 
request that said consul make service of the same personally upon the recusing witness, and 
shall cause to be published such order to show cause and for the sequestration of the prop- 
erty of such witness, in some newspaper of general circulation in the district within which 
the court issuing such order sits, once each week for six consecutive weeks. (July 3, 1926, 
c. 762, §6, 44 Stat. 836.) 

§717. Hearing on order to show cause; judgment; satisfaction. On the return day of such 
order or any later day to which the hearing may by the court be continued, proof shall be 
taken; and if the charge of recusancy against the witness shall be sustained, the court shall 
adjudge him guilty of contempt, and, notwithstanding any limitation upon the power of the 
court generally to punish for contempt, impose upon him a fine not exceeding $100,000 and 
direct that the amount thereof, with the costs of the proceeding, be satisfied, unless paid, by 
a sale of the property of the witness so seized or levied upon, such sale to be conducted upon 
the notice required and in the manner provided for sales upon execution. (July 3, 1926, c. 
762, §7, 44 Stat. 836.) 

§718. Opening judgment when rendered upon service by publication. Any judgment ren- 
dered pursuant to sections 711 and 717 of this title upon service by publication only may be 
opened for answer within the time and in the manner provided in Fee 118 of this title. 
(July 3, 1926, c. 762, §8, 44 Stat. 836.) 


APPENDIX III 


NEW YORK STATUTES 


NEW YORK CIVIL PRACTICE ACT 


§294, General provisions relating to orders. An order for the taking of testimony by depo- 
sition, under any provision of this article, or an order denying a motion to vacate a notice 
given pursuant to section two hundred and ninety, may prescribe terms and condifiuns, not 
inconsistent with this article. If the testimony is to be taken wholly or partly upon oral 
examination, the order shall provide for notice thereof to the parties, or prospective parties, 
of the time and place and, in the discretion of the court, the order may fix such time and 
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place. If the order relate to the taking of testimony without the state, it either may,direct 
the issuance of a commission or that the testimony be taken before an authorized officer or 
person. 

8301. Before whom testimony may be taken. Testimony may be taken within the state 
before any judicial officer, notary public, commissioner of deeds, or attorney and counselor at 
law. Testimony may be taken without the state before any such officer or attorney in the 
state or territory where the witness is, or, if a commission be issued, before a person or per- 
sons designated therein. Testimony shall not be taken, however, within or without the 
state, before any such officer, attorney or person who is counsel or attorney for any party 
or prospective party or who would be disqualified, by reason of affinity or consanguinity to a 
party, or interest in the event, from serving as a juror upon the trial of the action, unless 
such officer or person be mutually agreed upon by the parties. 

§302. Manner of taking testimony. If testimony be taken within the state, the examina- 
tion shall be upon oral questions unless the parties otherwise stipulate; but if the testimony 
is to be taken without the state the court in which the action is pending or may be brought, 
upon motion, may order the taking of testimony wholly or partly upon written interroga- 
tories to be settled as prescribed by the rules. The officer or person before whom the testi- 
mony is taken shall administer to the witness an oath or affirmation, in form as administered 
to a witness in court. Upon every oral examination, within or without the state, the person 
or officer before whom the testimony is taken must take down or cause to be taken down 
every question and answer unless the parties consent or an order directs that only the sub- 
stance of the testimony be inserted. 

§310. In what cases depositions may be taken. A party to an action, suit or special pro- 
ceeding, civil or criminal, pending in a court without the state, either in the United States or 
in a foreign country, may obtain, by the special proceeding prescribed in this article, the 
testimony of a witness, and, in connection therewith, the production of books and papers, 
within the state, to be used in the action, suit or special proceeding. 

§311. Subpoena to witness. Where a commission to take testimony, within the state, has 
been issued from the court in which the action, suit or special proceeding is pending; or 
where a notice has been given, or any other proceeding has been taken for the purpose of 
taking the testimony, within the state, pursuant to the laws of the state or country wherein 
the court is located, or pursuant to the laws of the United States if it is a court of the United 
States, the supreme court, or the county court, or a judge of either court, in a proper case, 
on the presentation of a verified petition shall issue a subpoena to the witness, commanding 
him to appear before the commissioner, named in the commission; or before a commissioner, 
within the state, for the state, territory or foreign country, in which the notice was given, or 
the proceeding taken; or before the officer designated in the commission, notice or other pa- 
per, by his title of office; at a time and place specified in the subpoena, to testify, in the ac- 
tion, suit or special proceeding. If the witness shall fail to obey the subpoena, or refuse to 
have an oath administered, or to testify, or to produce a book or paper pursuant to a sub- 
poena, or to subscribe his deposition, the court or judge issuing the subpoena, if it is de- 
termined that a contempt has been committed, shall prescribe punishment as in the case of a 
recalcitrant witness in the supreme court. [Such proceedings shall be regulated by rules.] 

§312. Taking and return of deposition. The officer or commissioner before whom a wit- 
ness appears, in a case specified in this article, must take down his testimony, in writing, and 
must annex thereto copies of all books and papers produced or such parts thereof as shall be 
required, and must certify and transmit it to the court in which the action, suit or special 
proceeding is génding, as the practice of that court requires. 


a NEW YORK CRIMINAL CODE 


§618a. Securing Attendance of Witnesses from Within and Without the State in Criminal 
Proceedings.—2. Subpoenaing witness in this state to testify in another state. Ifa judge 
of a court of record in any state which by its laws has made provision for commanding persons 
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within that state to attend and testify in this state certified under the seal of such court 
that there is a criminal prosecution pending in such court, or that a grand jury investigation 
has commenced or is about to commence, that a person being within this state is a material 
witness in such prosecution, or grand jury investigation, and shat his presence will be re- 
quired for a specified number of days, upon presentation of such certificate to a justice of 
the supreme court or a county judge in the county in which such person is, such justice or 
judge shall fix a time and place for a hearing, and shall make an order directing the witness 
to appear at a time and place certain for the hearing. 

If at such hearing the justice or judge determines that the witness is material and neces- 
sary, that it will not cause undue hardship to the witness to be compelled to attend and 
testify in the prosecution or a grand jury investigation in the other state, and that the laws 
of the state in which the prosecution is pending, or grand jury investigation has commenced 
or is about to commence, will give to him protection from arres; and the service of civil and 
criminal process, he shall issue a subpoena, with a copy of the certificate attached, directing 
the witness to attend and testify in the court where the prosecution is pending, or where a 
grand jury investigation has commenced or is about to commence at a time and place 
specified in the subpoena. In any such hearing the certificate siall be prima facie evidence 
of all the facts stated therein. 

If said certificate recommends that the witness be taken icto immediate custody and 
delivered to an officer of the requesting state to assure his attencance in the requesting state 
such justice or judge may, in lieu of notification of the hearing, direct that such witness be 
forthwith brought before him for said hearing; and the justice o> judge at the hearing being 
satisfied of the desirability of such custody and delivery, foz which determination the 
certificate shall be prima facie proof of such desirability may, in lieu of issuing subpoena, order 
that said witness be forthwith taken into custody and delivered to an officer of the requesting 
state. 

If the witness, who is subpoenaed as above provided, after being paid or tendered by some 
properly authorized person the sum of ten cents a mile for each mile and five dollars for each 
day that he is required to travel and attend as a witness fails without good cause to attend 
and testify as directed in the subpoena, he shall be punished in the manner provided for the 
punishment of any witness who disobeys a subpoena issued from a court of record in this 
state. 


APPENDIX IV 


BRITISH STATUTES 


THE FOREIGN TRIBUNALS EVIDENCE ACT, 1856 
(19 & 20 Vier. c. 113) 


AN ACT TO PROVIDE FOR TAKING EVIDENCE IN HER MAJESTY’S DOMINIONS IN RELATION TO 
CIVIL AND COMMERCIAL MATTERS BENDING BEFORE FOREIGN TRIBUNALS 


Whereas it is expedient that Facilities be afforded for taking Evidence in Her Majesty’s 
Dominions in relation to Civil and Commercial Matters pending before Foreign Tribunals: 
Be it enacted by the Queen’s most Excellent Majesty, by and with the Advice and Consent of 
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, as follows: e 

1. Order for Examination of Witnesses in this Country in relation to any Civil 0» Commercial 
Matter pending before a Foreign Tribunal. Where, upon an Appl'cation for this Purpose, it 
is made to appear to any Court or Judge having Authority under this Act that any Court or 
Tribunal of competent Jurisdiction in a Foreign Country, before which any Civil or Com- 
mercial Matter is pending, is desirous of obtaining the Testimony in relation to such Matter 
of any Witness or Witnesses within the Jurisdiction of such first-mentioned Court, or of the 


fe 
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Court to which such Judge belongs, or of such Judge, it shall be lawful for such Court or Judge 
to order the Examination upon Oath, upon Interrogatories or otherwise, before any Person 
or Persons named in such Order, of such Witness or Witnesses accordingly; and it shall 
be lawful for the said Court or Judge, by the same Order, or for such Court or Judge or any 
other Judge having Authority under this Act, by any subsequent Order, to command the 
Attendance of any Person to be named in such Order, for the purpose of being examined, or 
the Production of any Writings or other Documents to be mentioned in such Order, and to 
give all such Directions as to the Time, Place, and Manner of such Examination, and all 
other Matters connected therewith, as may appear reasonable and just; and any such Order 
may be enforced in like Manner as an Order made by such Court or Judge in a Cause de- 
pending in such Court or before such Judge. 

2. Certificate of Ambassador, &c. suficient Evidence in support of Application. A Certifi- 
cate under the Hand of the Ambassador, Minister, or other Diplomatic Agent of any Foreign 
Power, received as such by Her Majesty, or in case there be no such Diplomatie Agent, then 
of the Consul General or Consul of any such Foreign Power at London, received and admitted 
as such by Her Majesty, that any Matter in relation to which an Application is made under 
this Act is a Civil or Commercial Matter pending before a Court or Tribunal in the Country 
of which he is the Diplomatic Agent or Consul having Jurisdiction in the Matter so pending, 
and that such Court or Tribunal is desirous of obtaining the Testimony of the Witness or 
Witnesses to whom the Application relates, shall be Evidence of the Matters so certified; but 
where no such Certificate is produced other Evidence to that Effect shall be admissible. 

3. Examination of Witnesses to be taken upon Oath—Persons giving false Evidence guilty of 
Perjury. It shall be lawful for every Person authorized to take the Examination of Wit- 
nesses by any Order made in pursuance of this Act to take all such Examinations upon the 
Oath of the Witnesses, or Affirmation in Cases where Affirmation is allowed by Law instead 
of Oath, to be administered by the Person so authorized; and if upon such Oath or Affirma- 
tion any Person making the same wilfully and corruptly give false Evidence, every Person 
so offending shall be deemed and taken to be guilty of Perjury. 

4, Payment of Expenses. Provided always, That every Person whose Attendance shall 
be so required shall be entitled to the like Conduct Money and Payment for Expenses and 
Loss of Time as upon Attendance at a Trial. 

5. Persons to have Right of Refusal to answer Questions and to produce Documents. Pro- 
vided also, That every Person examined under any Order made under this Act shall have the 
like Right to refuse to answer Questions tending to criminate himself, and other Questions, 
which a Witness in any Cause pending in the Court by which or by a Judge whereof or before 
the Judge by whom the Order for Examination was made would be entitled to; and that no 
Person shall be compelled to produce under any such Order as aforesaid any Writing or other 
Document that he would not be compellable [sic] to produce at a Trial of such a Cause. 

6. Certain Courts and Judges to have Authority under this Act.—Lord Chancellor, déc. to 
frame Rules, &c. Her Majesty’s Superior Courts of Common Law at Westminster and 
in Dublin respectively, the Court of Session in Scotland, and any Supreme Court in any of 
Her Majesty’s Colonies or Possessions abroad, and any Judge of any such Court, and every 
Judge in any such Colony or Possession who by any Order of Her Majesty in Council may be 
appointed for this Purpose, shall respectively be Courts and Judges having Authority under 
this Act: Provided, that the Lord Chancellor, with the Assistance of Two of the Judges of the 
Courts of Common Law at Westminster, shall frame such Rules and Orders as shall be neces- 
sary or proper for giving Effect to the Provisions of this Act, and regulating the Procedure 
under the sazé. 

° THE EXTRADITION ACT, 1870 


(83 & 34 Vicr. c. 52) 


24. Power of foreign state to obtain evidence in United Kingdom. The testimony of any 
witness may be obtained in relation to any criminal matter pending in any court or tribunal 
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in a foreign state in like manner as it may be obtained in relation to any civil matter under 
the Act of the session of the nineteenth and twentieth years of the reign of Her present 
Majesty, chapter one hundred and thirteen, intituled “An Act to provide for taking evidence 
in Her Majesty’s Dominions in relation to civil and commercial matters pending before 
foreign tribunals”; and all the provisions of that Act shall be construed as if the term civil 
matter included a criminal matter, and the term cause included a proceeding against a crimi- 
nal: Provided that nothing in this section shall apply in the case of any criminal matter of a 
political character. 


COMMISSIONERS FOR OATHS ACT, 1889 
(52 Vicr. c. 10) 
As amended by Commissioners for Oaths Act, 1891 (54 & 55 Vict. e. 50) 


3. Taking of Oaths out of England. (1) Any oath or affidavit required for the purpose of 
any Court or matter in England, or for the purpose of the registration of any instrument in 
any part of the United Kingdom, may be taken or made in anv place out of England before 
any person having authority to administer an oath in that plece. 

. (2) In the case of a person having such authority otherwise than by the law of a foreign 
country, judicial and official notice shall be taken of his seal or siznature affixed, impressed, or 
subscribed to or on any such oath or affidavit. 

6. Powers as to Oaths and Notarial Acts abroad, (1) Every British Ambassador, envoy, 
minister, chargé d’affaires, and secretary of embassy or legation exercising his functions in 
any foreign country, and every British consul-general, consui, vice-consul, acting consul, 
proconsul, and consular agent, acting consul-general, acting vic2-consul, and acting consular 
agent exercising his functions in any foreign place may, in that country or place, administer 
any oath and take any affidavit, and also do any notarial act which any notary public can 
do within the United Kingdom; and every oath, affidavit, and notarial act administered, 
sworn, or done by or before any such person shall be as effectual as if duly administered, 
sworn, done by or before any lawful authority in any part of the United Kingdom. 


FOREIGN LAW ASCERTAINMENT ACT, 1861 
(24 & 25 Vicr. c. 11) 


AN ACT TO AFFORD FACILITIES FOR THE BETTER ASCERTAINMERT OF THE LAW OF FOREIGN 
COUNTRIES WHEN PLEADED IN COURTS WITHIN HER MAJESTY’S DOMINIONS 


Wuereas an Act was passed in the Twenty-second and Twenty-third Years of Her 
Majesty’s Reign, intituled An Act io afford Facilities for the more certain Ascertainment of the 
Law administered in one Part of Her Majesty’s Dominions when pleaded in the Courts of 
another Part thereof: And whereas it is expedient to afford the like Facilities for the better 
Ascertainment, in similar Circumstances, of the Law of any Foreign Country or State with 
the Government of which Her Majesty may be pleased to enter into a Convention for the 
Purpose of mutually ascertaining the Law of such Foreign Country or State when pleaded in 
Actions depending in any Courts within Her Majesty’s Dominiofs and the Law as ad- 
ministered in any Part of Her Majesty’s Dominions when pleaded in Actions depending in 
the Courts of such Foreign Country or State: Be it therefore enacted by the Queen’s most 
Excellent Majesty, by and with the Advice and Consent of the Lo-ds Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the Authority of the same, as 
follows: viz., ` 

1. If, in any Action depending in any of the Superior Courts within Her Majesty’seDomin- 
ions it shall be the Opinion of such Court that it is necessary or expedient, for the Disposal of 
such Action, to ascertain the Law applicable to the Facts of the Case as administered in any 
Foreign State or Country with the Government of which Her Majesty shall have entered 
into such Convention as aforesaid, it shall be competent to the Court in which such Action 
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may depend to direct a Case to be prepared setting forth the Facts as these may be ascer- 
tained by Verdict of Jury or other Mode competent, or as may be agreed upon by the Par- 
ties, or settled by such Person or Persons as may have been appointed by the Court for that 
Purpose in the event of the Parties not agreeing; and upon such Case being approved of by 
such Court or a Judge thereof, such Court or Judge shall settle the Questions of Law arising 
out of the same on which they desire to have the Opinion of another Court, and shall pro- 
nounce an Order remitting the same, together with the Case, to such Superior Court in such 
Foreign State or Country as shall be agreed upon in said Convention, whose Opinion is 
desired upon the Law administered by such Foreign Court as applicable to the Facts set 
forth in such Case, and requesting them to pronounce their Opinion on the Questions sub- 
mitted to them; and upon such Opinion being pronounced, a Copy thereof, certified by an 
Officer of such Court, shall be deemed and held to contain a correct Record of such Opinion. 

2. It shall be competent to any of the Parties to the Action, after having obtained such 
certified Copy of such Opinion, to lodge the same with the Officer of the Court within Her 
Majesty’s Dominions in which the Action may be depending who may have the official 
Charge thereof, together with a Notice of Motion setting forth that the Party will, on a 
certain Day named in such Notice, move the Court to apply the Opinion contained in such 
certified Copy thereof to the Facts set forth in the Case hereinbefore specified, and the said 
Court shall thereupon, if it shall see fit, apply such Opinion to such Facts, in the same Man- 
ner as if the same had been pronounced by such Court itself upon a Case reserved for Opinion 
of the Court, or upon Special Verdict of a Jury; or the said last-mentioned Court shall, if it 
think fit, when the said Opinion has been obtained before Trial, order such Opinion to be 
submitted to the Jury with the other Facts of the Case as conclusive Evidence of the Foreign 
Law therein stated, and the said Opinion shall be so submitted to the Jury: Provided always, 
that if after having obtained such certified Copy the Court shall not be satisfied that the 
Facts had been properly understood by the Foreign Court to which the Case was remitted, 
or shall on any Ground whatsoever be doubtful whether the Opinion so certified does cor- 
rectly represent the Foreign Law as regards the Facts to which it is to be applied, it shall be 
lawful for such Court to remit the said Case, either with or without Alterations or Amend- 
ments, to the same or to any other such Superior Court in such Foreign State as aforesaid, 
and so from Time to Time as may be necessary or expedient. 

8. If in any Action depending in any Court of a Foreign Country or State with whose 
Government Her Majesty shall have entered into a Convention as above set forth, such 
Court shall deem it expedient to ascertain the Law applicable to the Facts of the Case as 
administered in any Part of Her Majesty’s Dominions, and if the Foreign Court in which 
such Action may depend shall remit to the Court in Her Majesty’s Dominions whose 
Opinion is desired a Case setting forth the Facts and the Questions of Law arising out of the 
same on which they desire to have the Opinion of a Court within Her Majesty’s Dominions, 
it shall be competent to any of the Parties to the Action to present a Petition to such last- 
mentioned Court, whose Opinion is to be obtained, praying such Court to hear Parties or 
their Counsel, and to pronounce their Opinion thereon in Terms of this Act, or to pronounce 
their Opinion without hearing Parties or Counsel; and the Court to which such Petition shall 
be presented shall consider the same, and, if they think fit, shall appoint an early Day for 
hearing Parties or their Counsel on such Case, and shall pronounce their Opinion upon the 
Questions of Law as administered by them which are submitted to them by the Foreign 
Court; and in order to their pronouncing such Opinion they shall be entitled to take such 
further Procedure thereuporf as to them shall seem proper, and upon such Opinion being 
pronounced å Copy thereof, certified by an Officer of such Court, shall be given to each of the 
Parties to the Action by whom the same shall be required. 

4, In the Construction of this Act the Word “Action” shall include every judicial Pro- 
ceeding instituted in any Court, Civil, Criminal, or Ecclesiastical; and the Words “Superior 
Courts” shall include, in England, the Superior Courts of Law at Westminster, the Lord 
Chancellor, the Lords Justices, the Master of the Rolls, or any Vice-Chancellor, the Judge 
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of the Court of Admiralty, the Judge Ordinary of the Court for Divorce and Matrimonial 
Causes, and the Judge of the Court of Probate; in Scotland the High Court of Justiciary, 
and the Court of Session, acting by either of its Divisions; in Ireland, the Superior Courts of 
Law at Dublin, the Master of the Rolls, and the Judge of the Admiralty Court; and in any 
other Part of Her Majesty’s Dominions, the Superior Courts of Law or Equity therein; and 
in a Foreign Country or State, any Superior Court or Courts which shall be set forth in 
any such Convention between Her Majesty and the Government of such Foreign Country 
or State. 


APPENDIX V 


DRAFT CONVENTIONS 


1. DAVID DUDLEY FIELD, OUTLINES OF AN INTERNATIONAL CODE 
(2d ed. 1876) 


Art. 664. Itis the duty of the tribunals of a nation to assist the tribunals of other nations 
in procuring evidence on the application, duly authenticated, of such foreign tribunals, 
transmitted in the manner prescribed by the law of the nation where the evidence exists. 

Art. 665. An oath or affirmation administered in the form required by the law of the 
nation within whose jurisdiction it is administered, on the requisition of a foreign tribunal 
specifying no form, is a sufficient authentication of the testimony of a witness. 

Art. 172, A consul has power, subject to such qualifications as may be contained in the 
laws or instructions of his government, to take and authenticate, at any place within his 
district: 

6) to execute commissions, issued out of the courts of his nation, for taking the testimony 
of witnesses within his district; and for this purpose he shall have the right to call upon the 
local authorities of his district to compel the attendance of witnesses and their depositions. 

Art. 1000. Every person who commits perjury or subornation of perjury before a tribunal 
or officer of any nation, a party to this Code, on the taking of testimony pursuant to an 
application of a foreign tribunal, under article 664, is guilty of a public offence. 


2. RULES PROPOSED BY THE INSTITUT DE DROIT INTERNATIONAL 
AT THE ZURICH SESSION, 1877 


(2 Annuaire de l’Institut de Droit International 150 (1878)) 


1. L’étranger sera admis 4 ester en Justice aux mémes conditions que le régnicole. 

2. Les formes ordinatoires de l’instruction et de la procédure seront régies par la loi du 
lieu où le procès est instruit. Seront considérées comme telles, les prescriptions relatives 
aux formes de l’assignation (sauf ce qui est proposé ci-dessous, 2° al.), aux délais de com- 
parution, à la nature et à la forme de la procuration ad litem, au mode de recueillir les preuves, 
à la rédaction et au prononcé du jugement, à la passation en force de chose jugée, aux délais 
et aux formalités de l’appel et autres voies de recours, à la péremption de l'instance. 

Toutefois, et par exception à la règle qui précède, on pourra statuér dans les traités que les 
assignations et autres exploits seront signifiés aux personnes établies à l'étranger, dans les 
formes prescrites par les lois du lieu de destination de l'exploit. Si, d’après les lois de ce 
pays, la signification doit être faite par l'intermédiaire du juge, le tribunal appelé à con- 
naître du procès requerra l’intervention du tribunal étranger par la voie d’une commission 
rogatoire. 

8. L’admissibilité des moyens de preuve (preuve littérale, testimoniale, serment,divres de 
commerce, etc.) et leur force probante seront déterminées par la loi du lieu où s’est passé le 
fait ou lacte qu’il s’agit de prouver. | 

La même règle sera appliquée à la capacité des témoins, sauf les exceptions que les États 
contractants jugeraient convenable de sanctionner dans les traités. 
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4, Le juge saisi d’un procès pourra s’adresser par commission rogatoire à un juge étranger, 
pour le prier de faire dans son ressort soit un acte d'instruction, soit d’autres actes judici- 
aires pour lesquels l'intervention du juge étranger serait indispensable ou utile. 

5. Le juge à qui Pon demande de délivrer une commission rogatoire décide: (a) de sa 
propre compétence; (b) de la légalité de la requête; (c) de son opportunité lorsqu'il s’agit 
d’un acte qui légalement peut aussi se faire devant le juge du procès, p. ex., d'entendre des 
témoins, de faire prêter serment à l’une des parties, etc. 

6. La commission rogatoire sera adressée directement au tribunal étranger, sauf inter- 
vention ultérieure des gouvernements intéressés, s’il y a lieu. 

7. Le tribunal à qui la commission est adressée sera obligé d’y satisfaire après s’être assuré: 
1° de l'authenticité du document, 2° de sa propre compétence ratione materiae d’après les lois 
du pays où il siège. 

8. En cas d’incompétence matérielle, le tribunal requis transmettra la commission roga- 
toire au tribunal compétent, après en avoir informé le requérant. 

9. Le tribunal qui procède à un acte judiciaire en vertu d’une commission rogatoire ap- 
plique les lois de son pays en ce qui concerne les formes du procès, y compris les formes des 
preuves et du serment. 


3. DRAFT CONVENTION RELATING TO CIVIL PROCEDURE PREPARED BY THE . 
COMMITTEE APPOINTED BY THE LORD CHANCELLOR 


(Report of the Committee, Cmd. 251, 1919, p. 15) 


l 1.—Preliminary 
Art. 1.—This Convention applies only to Civil and Commercial matters. 


2.—Service of Legal Documents 


Art. 2.—In eases where the law of one of the contracting States permits documents issued 
by its courts or by the parties to proceedings before those Gourts to be served in the territory 
of the other, such service may, at the option of the party interested, be effected in either of 
the following ways: 


First alternative. 


(a) The service of documents destined for persons abroad shall be effected, in the 
contracting States, at the request of the consul of the demanding State addressed to the 
authority designated by the State applied to. The request, containing the name of the 
authority from whom the document enclosed emanates, the names and descriptions of 
the parties, the address of the recipient, and the nature of the document in question, 
shall be drawn up in the language of the authority applied to. The latter shall send to 
the consul the documents proving the service, or explaining the reason which has pre- 
vented such service. 

Any difficulties which may arise in respect of such request by the consul shall be 
settled through the‘diplomatic channel. 

Each contracting State is at liberty to declare that it requires the request for service 
within its territory, containing the information mentioned in the first paragraph to be 
made to it through the diplomatic channel. 

(b) Service shall. be effected by the competent authority of the State applied to. 
Such outtutty, except in cases provided for in paragraph (c), may limit its action to 
effecting service by the transmission of the document to such recipient as may be willing 
to receive it. 

(c) If the document to be served is drawn up either in the language of the authority 
applied to, or in the language agreed upon between the two interested States, or is ac- 
companied by a translation in one of these two languages, the authority applied to, 
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should a wish to that effect be expressed in the request, shall serve the document in the 
manner prescribed by the municipal law for the service of similar documents or in a 
special form, provided it is not contrary to such law. Should such wish be not ex- 
pressed, the authority applied to shall then endeavour te effect service in the manner 
provided for in (b). | 

In default of any agreement to the contrary, the translation provided for in the pre- 
ceding paragraph shall be certified as correct by the diplomatic or consular agent of the 
demanding State, or by a sworn translator of the State applied to. 

(d) Service of a document as provided for by (a), (b), and (c) can only be refused if 
the State in whose territory it is to be effected consider it such as to compromise its 
sovereignty or safety. 

(e) Proof of service shall be furnished, either by means cf a receipt, dated and bearing 
the legalised signature of the recipient, or by a certificate from the authority of the 
State applied to setting forth the fact, the manner, and the date of such service. 

If the document to be served has been forwarded in duplicate, the receipt of certificate 
should appear in one of the copies, or be attached to it. 

(f) No claim shall be made for the repayment of fees or costs of any kind in respect 
of such service. 

Nevertheless, failing an agreement to the contrary, the State applied to shall have the 
right to claim from the demanding State repayment of ccsts incurred through the em- 
ployment of a public officer, or through the use of a special procedure provided for in 
paragraph (c). 


Second alternative, 


Service is effected by an agent appointed by the Courts of the demanding State, or by 
the agent of the party on whose application the document is issued, without the inter- 
vention of the authorities of the State in whose territory service is effected. 


The document to be served must be accompanied by a translation into the language of the 
State in whose territory service is to be effected, unless the person to be served is a subject or 
citizen of the demanding State. 


Taking of Evidence 


Art, 8.—Evidence which is required for use in one of the contracting States may, at the 
option of the party interested, be taken in the territory of the other in any of the following 
ways: 


First alternative. 


(a) The judicial authority of a contracting State may, in accordance with the provi- 
sions of its laws, address itself by means of a commission rogatoire, to the competent 
authority of the other contracting State, requesting it to undertake, within its jurisdic- 
tion, either an enquiry or any other judicial act. 

(b) Commissions rogatoires shall be forwarded by the consul of the demanding State 
to such authority as may be designated by the State applied tt. The latter shall send 
to the consul the document proving the execution of the commission rogatoire, or ex- 
plaining the cause which has prevented its being executed. 

Any difficulties which arise in respect of such transmission shall be settled through the 
diplomatic channel. . 

Either contracting State is at liberty to declare that it requires CoMmaissions roga- 
toires which are to be executed within its territory to be jorwarded throughwhe diplo- 
matic channel. 

(c) Failing an agreement to the contrary, the commission rogatoire shall be drawn up 
either in the language of the authority applied to or in the language agreed upon by the 
contracting States, or it shall be accompanied by a translation made in one of these 
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languages, and certified as correct by a diplomatic or consular officer of the demanding 
State or by a sworn translator of the State applied to. 

(d) It shall be incumbent upon the judicial authority to whom the commission roga- 
toire is addressed to give effect to it by the use of the same compulsory measures as in 
the execution of a commission emanating from the authorities of the State applied to or 
of a request to that effect made by one of the interested parties. Such compulsory 
measures need not necessarily be employed when it is a matter of the appearance of the 
parties to the case. 

The authority making the request, if it so desire, shall be informed of the date and 
place where the proceedings asked for will take place, in order that the interested party 
may be able to be present, 

The execution of a commission rogatoire can only be refused: 

1. If the authenticity of the document is not established; 

2. If, in the State applied to, the execution of a commission rogatoire does not come 
within the scope of the judicial power; 

3. If the State within whose territory the execution was to have taken place con- 
siders it such as to affect its sovereignty or safety. 

(e) In case the authority applied to is without jurisdiction, the commission rogatoire 
shall be forwarded officially to the competent authority of the same State, in accordance 
with the rules laid down by the laws of the latter. 

(f) In every instance in which the commission rogatoire is not executed by the author- 
ity applied to, the latter shall at once inform the demanding authority, stating, as re- 
gards paragraph (d), the grounds on which the execution of the commission rogatoire 
has been refused, and, as regards paragraph (e), the authority to whom the commission 
has been sent. ` 

(g) The judicial authority proceeding to the execution of a commission rogatoire will, 
so far as the procedure to be followed is concerned, apply the laws of its own country. 

Nevertheless, a request from the demanding authority that some special procedure 
may be followed, shall be acceded to, provided such procedure be not contrary to the 
laws of the State applied to. 


Second Alternative. 


(a) The evidence is taken, without the interposition of the authorities of the State in 
whose territory the evidence is taken, before a consular officer of the State in whose 
Courts the evidence is to be used, or other fit person nominated by the said Courts. 

(b) Such consular officer or other fit person may invite the attendance of witnesses and 
the production of documents, and has the right to administer an oath, but he has no 
compulsory powers.’ 

(c) The evidence is taken in accordance with the procedure of the Courts of the State 
in which the evidence is to be used, and the parties have the right to be represented by 
advocates or solicitors of that State. 


Third Alternative. : 


(a) Application is made to the competent Court of the State applied to for the ap- 
pointment of a fit person to take the evidence. 

(b) Such person may be a consular officer of the demanding State or other fit person, 
and unless good cause tothe contrary is shown, the person named in the application 
shall be nted. 

(c), The Court applied to takes the necessary steps to secure the attention of witnesses 
and the production of documents, making use if necessary of its compulsory powers. 

(d) The person appointed to take the evidence has the right to administer an oath, 
and persons giving false evidence before him are liable, in the Courts of the State ap- 
plied to, to the penalties provided by the law of that State for perjury. 
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(e) The evidence is taken in accordance with the procedure of the Courts of that 
State in which the evidence is to be used, and the parties have the right to be repre- 
sented by advocates or solicitors of that State. 

(f) The fact that an attempt to take evidence by the method stated in the Second 
Alternative has failed owing to a refusal of the witnesses to appear, give evidence or 
produce documents, does not prevent an application being subsequently made to take 
the evidence by the method stated in the Third Alternative. 


Fina Provision 


(a) This Convention shall come into force six months after the date on which ratifications 
are exchanged, and shall remain in force for (?5) years after such exchange. In case neither 
of the Contracting States shall have given notice to the other six months before the expira- 
tion of the said period of (?5) years of its intention to terminate the Convention, it shall re- 
main in force until the expiration of six months from the day on which either of the Contract- 
ing States shall have given such notice. 

(6) This Convention shall not apply to any of the Dominions, Colonies, Possessions or 
Protectorates of either contracting Party; but either contracting Party may at any time give 
notice of accession to this Convention on behalf of any such Dominion, Colony, Possession 
or Protectorate, and this Convention shall accordingly apply to such Dominion, Colony, 
Possession or Protectorate on the expiry of six months from the date of such notice. Any 
Dominion, Colony, Possession or Protectorate on behalf of which such notice has been given 
may withdraw from this Convention on giving six months’ notice. 


4 DRAFT CONVENTION PREPARED BY THE COMMITTEE OF EXPERTS FOR 
THE PROGRESSIVE CODIFICATION OF INTERNATIONAL LAW 


(League Document A.15.1928.V, p. 33) 
TEXT OF THE DRAFT CONVENTION! 


Article 1 
MEASURES OF ENQUIRY 


The Contracting Parties undertake, at the request of a competent authority, to take 
measures of enquiry. Such codperation may be refused, however, if the penal proceedings 
for which it is to be rendered do not involve an obligation to grant extradition. Requisitions 
for judicial coöperation shall be executed by the authorities of the Party applied to which 
under its laws are competent to make such enquiries. The enquiries shall be carried out in 
accordance with the prescribed forms and with application of the proper coercive measures. 


Article 2 
SUMMONING OF WITNESSES AND EXPERTS 


The Contracting Parties reciprocally undertake, at the request of a competent authority, 
to serve writs of summons upon witnesses or experts resident in their*territory, irrespective of 
the nationality of such witnesses or experts. A witness or expert appearing voluntarily 
before an authority of the requesting Party in response to a writ of summons served upon 
him by the authority of the Party requested shall in no case, whatever his nationality, be 
subject, during his presence in the territory of the requesting Party, to criminal prosecution 
on a charge of having been a principal, an accomplice or an accessory, or breeding helped to 
promote the act in respect of which the criminal proceedings are taken or any othéwact com- 
mitted before he entered the territory of the requesting State. In like manner, no sentence 
passed upon him, on account of acts committed before he entered the country, may be exe- 


Dr This draft was prepared by a subcommittee consisting of Professors Schücking and 
iena. 
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cuted on his person, nor may he be arrested for any infringement of the law which took place 
before his journey. The special position of the witness or expert as regards the jurisdiction 
of the foreign State shall be forfeited if he fails to leave the territory of that State within a 
reasonable time after having been heard. This time-limit may be fixed for him by the 
tribunal making the requisition. 

The State applied to may refuse to serve a writ of summons: (a) if the offence which is the 
subject of the proceedings in the applicant State is not an extraditable offence in the State 
applied to; (b) if the person cited is threatened with coercive or other prejudicial measures in 
the event of his non-appearance, or (c) if the applicant State does not provide a suitable 
indemnity for expenses. 

The State applied to must inform the applicant State of the response which the person in 
question makes to the summons. 


Article 3 
SURRENDER OF EXHIBITS 


The Contracting Parties undertake, at the request of a competent authority, to hand over 
reciprocally to one another any articles which are in the charge of their public authorities and 
are believed to constitute important evidence or of which the person who has committed 
the punishable offense in question has obtained possession through his act, or which are liable 
to seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the extradition or passage 
in transit of some person, they shall whenever possible be surrendered at the time when the 
extradition or passage in transit takes place. 

If surrendered subject to their being returned, such exhibits or articles shall on request be 
restored without delay. In all cases, the rights of third parties shall remain unaffected. 

The requisition for coöperation may be refused: (a) if the penal proceedings for which it is 
made does not involve an obligation to grant extradition, or (b) if, having due regard to 
interests at stake, special reasons justify refusal to surrender the exhibits or articles in 
question. 


Article 4 


COMMUNICATION OF PENAL SENTENCES AND OF EXTRACTS FROM 
CRIMINAL RECORDS 


The Contracting Parties undertake to communicate to each other penal sentences which 
have been passed by the authorities of one of the Parties on nationals of the other and have 
become res judicatae, and which, according to the regulations of the Party by whose au- 
thorities they were passed, must be entered in the criminal record. 

The Contracting Parties reciprocally undertake to execute requisitions for the communica- 
tion of extracts from criminal records. 


Article 5 
CHANNEL THROUGH WHICH JUDICIAL COOPERATION MAY BE EFFECTED 


Requisitions for judicial coöperation between States and the replies thereto granting the 
assistance required shall be sent through the diplomatic channel, unless the States concerned 
have mutually concluded special agreements providing a more convenient channel of com- 
munication for such judicial coöperation. 


° Article 6 
COSTS INCURRED IN THE COURSE OF JUDICIAL ASSISTANCE 


The costs occasioned by judicial coöperation afforded under the terms of the present Con- 
vention shall be borne by the Party in whose territory the expenditure is incurred; expendi- 
ture occasioned by a request for an expert opinion shall be refunded by the Party making the 
requisition. 
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Article ? 
LANGUAGE TO BE USED IN JUDICIAL COOPERATION 


Requisitions and annexes thereto shall be drawn up in the official language of the Party 
making the requisition. 

A translation in the official language of the Party applied to and certified true by a diplo- 
matic representative or sworn translator shall be attached to documents drawn up in the 
official language of the Party making the requisition. 

Should the applicant authorities find it particularly difficult to obtain a translation, the 
authorities applied to shall afford them every assistance in their power. The costs incurred 
in obtaining the translation shall be borne by the applicant Party. 


Article 8 
COMMUNICATION OF INFORMATION 


The Contracting Parties undertake to provide each other, in penal cases, with information 
regarding the laws in force in their territory. They shall inform each other as to which 
authorities will supply this information. 


TEXT OF THE DRAFT CONVENTION 
AMENDED AS THE RESULT OF DISCUSSION BY THE COMMITTEE! 


Article 1 
MEASURES OF ENQUIRY 


The Contracting Parties undertake, at the request of an authority competent according to 
the law of that authority, to take measures of enquiry. Such coöperation may be refused if 
the State applied to considers it prejudicial to its sovereignty or security or if the act furnish- 
ing the occasion for the codperation is regarded by the State applied to as a political offense. 
Requisitions for judicial coöperation shall be executed by the authorities of the Party applied 
to which under its laws are competent to make such enquiries. The enquiries shall be carried 
out in accordance with the forms prescribed by the law of the country and with application of 
the proper coercive measures. 


Article 2 
SUMMONING OF WITNESSES AND EXPERTS 


The Contracting Parties reciprocally undertake, at the request of a competent authority, 
to serve writs of summons upon witnesses or experts resident in their territory, irrespective 
of the nationality of such witnesses or experts. A witness or expert appearing voluntarily 
before an authority of the requesting Party in response to a writ of summons served upon 
him by the authority of the Party requested shall in no case, whatever his nationality, be 
subject, during his presence in the territory of the requesting Party, to criminal prosecution 
on a charge of having been a principal, an accomplice or an accessory, or of having helped to 
promote the act in respect of which the criminal] proceedings are taken or any other act com- 
mitted before he entered the territory of the requesting State. In like manner, no sentence 
passed upon him, on account of acts committed before he entered the country, may be exe- 
cuted on his person, nor may he be arrested for any infringement of the law which took place 
before his journey. — 

Each Contracting State may declare that, subject to reciprocity, it will grafMgthe tem- 
porary surrender of persons in custody who are required to appear before the Court of the 
State making the requisition. Such requisition may not be refused if the applicant State 


1 This draft is a modification by the subcommittee of the previous draft as a result of dis- 
cussions by the Committee of Experts. 
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undertakes to return the person in question as soon as possible and the person raises no 
express objection to appearing. 

The special position of the witness or expert as regards the jurisdiction of the foreign State 
shall be forfeited if he fails to leave the territory of that State within a reasonable time after 
having been heard. This time-limit shall be fixed for him by the tribunal making the 
requisition. 

The State applied to may refuse to serve a writ of summons: (a) if the offence is a political 
offence; (b) if the person cited is threatened with coercive or other prejudicial measures in the 
event of his non-appearance; (c) if the applicant State does not provide a suitable indemnity 
for expenses; (d) if the State applied to considers that the summons is prejudicial to its sov- 
ereignty or security; (e) if the person cited is not regarded by the law of the State applied to as 
a competent witness or as a witness who may be compelled to give evidence in the matter 
at issue. 

The State applied to must inform the applicant State of the response which the person in 
question makes to the summons. 

Article 3 


SURRENDER OF EXHIBITS 


The Contracting Parties undertake, at the request of a competent authority, to hand over 
reciprocally to one another any articles which are in the charge of their public authorities and 
are believed to constitute important evidence or of which the person who has committed the 
punishable offense in question has obtained possession through his act, or which are liable to 
seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the extradition or passage 
in transit of some person, they shall whenever possible be surrendered at the time when the 
extradition or passage in transit takes place. 

If surrendered subject to their being returned, such exhibits or articles shall on request be 
restored without delay. In all cases, the rights of third parties shall remain unaffected. 

The requisition for codperation may be refused: (a) if the State applied to considers it 
prejudicial to its sovereignty or security or if the act furnishing the occasion for the coëpera- 
tion is regarded by the State applied to as a political offense; (b) if, having due regard to the 
interests at stake, special reasons Justify refusal to surrender the exhibits or articles in 
question. 

Article 4 (deleted) 


Article à 
CHANNEL THROUGH WHICH JUDICIAL COOPERATION MAY BE EFFECTED 


Requisitions for judicial codperation between States and the replies thereto granting the 
assistance required shall be sent through the diplomatic channel, unless the States concerned 
have mutually concluded special agreements providing a more convenient channel of com- 
munication for such judicial coöperation. 

® Article 6 
COSTS INCURRED IN THE COURSE OF JUDICIAL ASSISTANCE 


The costs occasioned by judicial coöperation afforded under the terms of the present Con- 
vention shall be borne by the Party in whose territory the expenditure is incurred; expendi- 
ture occasioned, by s,request fôr an expert opinion shall be refunded by the Party making the 


requisition 
Article 7 


LANGUAGE TO BE USED IN JUDICIAL COOPERATION 


Requisitions and annexes thereto shall be drawn up in the official language of the Party 
making the requisition. 
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A translation in the official language of the Party applied to and certified true by a diplo- 
matic or consular representative or sworn translator shall be attached to documents drawn 
up in the official language of the Party making the requisition. 

Should the applicant authorities find it particularly difficult to obtain a translation, the 
authorities applied to shall afford them every assistance in their power. The costs incurred 
in obtaining the translation shall be borne by the applicant Party. 


Article 8 


COMMUNICATION OF INFORMATION 


The Contracting Parties undertake to provide each other, in penal cases, with information 
regarding the laws in force in their territory. They shall inform each other as to which au- 
thorities will supply this information. 


APPENDIX VI 


MULTIPARTITE CONVENTIONS 


1. CONVENTION ON CIVIL PROCEDURE SIGNED AT MONTEVIDEO, 
JANUARY 11, 1889 


[Translation from Esquivel Obregon and Borchard, Latin-American Commercial Law 
(1921), p. 829] 2 


Article 8 


Judgments of courts and decisions of arbitrators duly confirmed, rendered in civil or com- 
mercial cases, public instruments, and those issued by officers of the state, which have been 
authenticated and letters rogatory or requisitorial shall be given effect by each of the high 
contracting parties according to the stipulations of this treaty, provided they are properly 
legalized. 


Article 9 
Letters requisitorial or rogatory whose object it is to serve legal notices, to receive testi- 


mony of witnesses or to perform any other judicial act, must be complied with in any of the 
contracting countries, when such letters have all the requirements exacted by this treaty. 


Article 10 


When the letters requisitorial or rogatory refer to attachment of property, appraisements, 
inventories or provisional remedies, the judges shall do everything necessary respecting the 
appointment of experts, appraisers, depositories;—i.e., everything that may lead to the best 
fulfillment of the commission. 

Article 11 


Letters requisitorial or rogatory shall be carried out in accordance with the laws of the 
country in which the execution is requested. 


Article 12 


Persons interested in the execution of letters requisitorial or rogatory m ay attheir expense 
appoint attorneys. 


1 Spanish text in Actos de las Sesiones del Congreso Sud-Americano de Derecho Internacional 
Privado, Montevideo, 1888~1889. The treaty was signed by Argentina, Bolivia, Brazil, 
Chile, Paraguay, Peru and Uruguay; ratified by Argentina, Bolivia, Paraguay, Peru, Uru- 
guay; adhered to by Colombia. 
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2. THE ‘HAGUE CONVENTION ON CIVIL PROCEDURE OF JULY 17, 1905, WITH 
CORRESPONDING PROVISIONS OF THE HAGUE CON- 
VENTION OF NOVEMBER. 14, 1896 


(88 British and Foreign State Papers, p. 555, and 99 ibid., p. 990) 
Article 1 


En matière civile ou commerciale, les significations d’actes à destination de personnes se 
trouvant à l'étranger se feront, dans les Etats contractants, sur une demande du consul de 
l'État requérant adressée à l'autorité qui sera désignée par l’État requis. La demande con- 
tenant l'indication de l’autorité de qui émane l'acte transmis, le nom et la qualité des parties, 
l'adresse du destinataire, la nature de lacte dont il s’agit, doit être rédigée dans la langue de 
l’autorité requise. Cette autorité enverra au consul la pièce prouvant la signification ou 
indiquant le fait qui l’a empêchée. 

Toutes les difficultés qui s’éléveraient à l’occasion de la demande du consul seront réglées 
par la voie diplomatique. 

Chaque État contractant peut déclarer, par une communication adressée aux autres 
États contractants, qu’il entend que la demande de signification à faire sur son territoire, 
contenant les mentions indiquées à l'alinéa 1%, lui soit adressée par la voie diplomatique. 

Les dispositions qui précèdent ne s'opposent pas à ce que deux Etats contractants s’entend- 
ent pour admettre la communication directe entre leurs autorités respectives. 


1896 CONVENTION 


En matière civile ou commerciale, les significations d’actes à destination de l’étranger 
se feront dans les États contractants sur la demande des officiers du ministère publie ou 
des tribunaux d’un de ces Etats, adressée à l'autorité compétente d’un autre de ces États, 

La transmission se fera par la voie diplomatique, à moins que la communication di- 
recte ne soit admise entre les autorités des deux États. 


Article 2 


La signification se fera par les soins de l'autorité compétente de l’État requis. Cette 
autorité, sauf les cas prévus dans l’article 3, pourra se borner à effectuer la signification par la 
remise de l'acte au destinataire qui l’accepte volontairement. 


1896 CONVENTION 
La signification sera faite par les soins de l’autorité requise. 
Article 3 | 

Si l'acte à signifier est rédigé, soit dans la langue de l’autorité requise, soit dans la langue 
convenue entre les deux États intéressés, ou s’il est accompagné d’une traduction dans l’une 
de ces langues, l'autorité requise, au cas où le désir lui en serait exprimé dans la demande, fera 
signifier l'acte dans la forme prescrite par sa législation intérieure pour l'exécution de signifi- 
cations analogues, ou ds une forme spéciale, pourvu qu’elle ne soit pas contraire à cette 
législation. Si un pareil désir n’est pas exprimé, l’autorité requise cherchera d’abord à 
effectuer la remise dans les termes de Farticle 2. 

Sauf entente contraire, la traduction prévue dans l’alinéa précédent sera certifiée con- 
forme par l'agent diplomatique ou consulaire de l’État requérant ou par un traducteur as- 


sermenté de pita requis. 
Article 4 


L’exécution de la signification prévue par les articles 1, 2 et 3 ne pourra étre refusée que si 
l'État, sur le territoire duquel elle devrait être faite, la juge de nature à porter atteinte à sa 
souveraineté ou à sa sécurité. 
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1896 CONVENTION 


Elle ne pourra être refusée que si l’État, sur le territoire duquel elle devrait être faite, 
la juge de nature à porter atteinte à sa souveraineté ou à sa sécurité. 


Article & 


La preuve de la signification se fera au moyen, soit d’un récépissé daté et légalisé du des- 
tinataire, soit d’une attestation de l'autorité de l'État requis, constatant le fait, la forme et la 
date de la signification. : 

Si l'acte à signifier a été transmis en double exemplaire, le récépissé ou attestation doit se 
trouver sur l’un des doubles ou y être annexé. 


1896 CONVENTION 


Pour faire preuve de la signification, il suffira d’un récépissé daté et légalisé ou d’une 
attestation de l'autorité requise, constatant le fait et la date de la signification. 

Le récépissé ou l’attestation sera transcrit sur l’un des doubles de l'acte à signifier ou 
annexé à ce double, qui aurait été transmis dans ce but. 


Article 6 


Les dispositions des articles qui précèdent ne s'opposent pas: 

1°. à la faculté d’adresser directement par la voie de la poste des actes aux intéressés se 
trouvant à l'étranger; 

2°. à la faculté pour les intéressés de faire faire des significations directement par les soins 
des officiers ministériels ou des fonctionnaires compétents du pays de destination; 

3°. à la faculté pour chaque État de faire faire directment, par les soins de ses agents diplo- 
matiques ou consulaires, les significations destinées aux personnes se trouvant à l'étranger. 

Dans chacun de ces cas, la faculté prévue n'existe que si des conventions intervenues entre 
les États intéressés Padmettent ou si, à défaut de conventions, l'État sur le territoire duquel 
la signification doit être faite ne s’y oppose pas. Cet État ne pourra s'y opposer lorsque, 
dans le cas de l'alinéa 1, numéro 8, l'acte doit être signifié sans contrainte à un ressortis- 
sant de l’État requérant. 


1896 CONVENTION 


Les dispositions des articles qui précèdent ne s’opposent pas: 

1°. à la faculté d'adresser directement, par la voie de la poste, des actes aux intéressés 
se trouvant à l'étranger; 

2°, à la faculté pour les intéressés de faire faire des significations directement par les 
soins des officiers ministériels ou des fonctionnaires compétents du pays de destination; 

3°. à la faculté pour chaque État de faire faire, par les soins de ses agents diplo- 
matiques ou consulaires, les significations destinées à l'étranger. 


Dans chacun de ces cas, la faculté prévue n’existe, que si les lois des États intéressés 
ou les conventions intervenues entre eux l’admettent. 


Article ? ° 
Les significations ne pourront donner lieu au rembonmeacit de taxes ou de frais de 
quelque nature que ce soit, 
Toutefois, sauf entente contraire, l'État requis aura le droit d'exiger de l'État requérant le 
remboursement des frais occasionnés par lintervention d’un offidi€@Ministériel ou par 
l'emploi d’une forme spéciale dans les cas de l’article 3. 


Article 8 


En matière civile ou commerciale, l'autorité judiciaire d’un État contractant pourra, con- 
formément aux dispositions de sa législation, s'adresser par commission rogatoire à autorité 
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compétente d’un autre État contractant pour lui demander de faire, dans son ressort, soit un 
acte d'instruction, soit d’autres actes judiciaires. 


1896 CONVENTION 


En matière civile ou commerciale, l'autorité judiciaire d’un État contractant pourra, 
conformément aux dispositions de sa législation, s'adresser par commission rogatoire à 
l'autorité compétente d’un autre État contractant pour lui demander de faire, dans son 
ressort, soit un acte d'instruction, soit d’autres actes judiciaires, 


Article 9 


Les commissions rogatoires seront transmises par le consul de l'État requérant à l'autorité 
qui sera désignée par l'État requis. Cette autorité enverra au consul la pièce constatant 
l'exécution de la commission rogatoire ou indiquant le fait qui en a empêché l’exécution. 

Toutes les difficultés qui s’élèveraient à l’occasion de cette transmission seront réglées par 
la voie diplomatique. 

Chaque Etat contractant peut déclarer, par une communication adressée aux autres États 
contractants, qu’il entend que les commissions rogatoires à exécuter sur son territoire lui 
soient transmises par la voie diplomatique. 

Les dispositions qui précèdent ne s'opposent pas à ce que deux Etats contractants s’en- 
tendent pour admettre la transmission directe des commissions rogatoires entre leurs auto- 
rités respectives. 

1896 CONVENTION 


La transmission des commissions rogatoires se fera par la voie diplomatique, à moins 
que la communication directe ne soit admise entre les autorités des deux Etats. 

Si la commission rogatoire n’est pas rédigée dans la langue de l’autorité requise, elle 
devra, sauf entente contraire, être accompagnée d’une traduction, faite dans la langue 
convenue entre les deux États intéressés, et certifiée conforme. 


Article 10 


Sauf entente contraire, la commission rogatoire doit étre rédigée, soit dans la langue de 
l'autorité requise, soit dans la langue convenue entre les deux Etats intéressés, ou bien elle 
doit être accompagnée d’une traduction faite dans une de ces langues et certifiée conforme 
par un agent diplomatique ou consulaire de l'État requérant ou par un traducteur asser- 
menté de l'État requis. 

Article 11 


L'autorité judiciaire à laquelle la commission rogatoire est adressée sera obligée d'y satis- 
faire en usant des mêmes moyens de contrainte que pour l’exécution d’une commission des 
autorités de l’État requis ou d’une demande formée à cet effet par une partie intéressée. 
Ces moyens de contrainte ne sont pas nécessairement employés s’il s’agit de la comparution 
de parties en cause. 

L'autorité requérante sera, si elle le demande, informée de la date et du lieu où il sera 
procédé à la mesure sollicitée, afin que la partie intéressée soit en état d’y assister. 

L’exécution de la commission rogatoire ne pourra être refusée que: 

1°. si Pauthenticité du document n’est pas établie; 

2°, si, dans l’État requis, l'exécution de la commission rogatoire ne rentre pas dans les 
attributions du pouvoir judiciaire; 

3°. si l'État surdemrritoire duquel l'exécution devrait avoir lieu la juge de nature à porter 
atteinte àf Souveraineté ou à sa sécurité. 


1896 CONVENTION 


L'autorité judiciaire à laquelle la commission est adressée sera obligée d’y satisfaire. 
Toutefois elle pourra se refuser à y donner suite: 
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1°, si l'authenticité du document n’est pas établie; 

2°, si, dans l’État requis, l'exécution de la commission rogatoire ne rentre pas dans 
les attributions du pouvoir judiciaire. 

En outre, cette exécution pourra etre refusée, si l’État, sur le territoire duquel elle 
devrait avoir lieu, la juge de nature à porter atteinte à sa souveraineté ou à sa sécurité. 


Article 12 


En cas d’incompétence de l’autorité requise, la commission rogatoire sera transmise d'office 
à l'autorité judiciaire compétente du même État, suivant les règles établies par la législation 
de celui-ci. 


1896 CONVENTION 


En cas d’incompétence de l’autorité requise, la commission rogatoire sera transmise 
d'office à l'autorité judiciaire compétente du même Etat, suivant les règles établies par 
la législation de celui-ci. 


Article 13 


Dans tous les cas où la commission rogatoire n’est pas exécutée par l’autorité requise, 
celle-ci en informera immédiatement l'autorité requérante, en indiquant, dans le cas de 
l’article 11, les raisons pour lesquelles l’exécution de la commission rogatoire a été refusée et, 
dans le cas de l’article 12, l’autorité à laquelle la commission est transmise. 
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Dans tous les cas où la commission rogatoire n’est pas exécutée par l’autorité requise, 
celle-ci en informera immédiatement l’autorité requérante, en indiquant, dans le cas de 
l’article 7, les raisons pour lesquelles l’exécution de la commission rogatoire a été refusée 
et, dans le cas de l’article 8, l’autorité à laquelle la commission est transmise. 


Article 14 


L'autorité judiciaire qui procède à l’exécution d’une commission rogatoire appliquera les 
lois de son pays, en ce qui concerne les formes à suivre. 

Toutefois, il sera déféré à la demande de l'autorité requérante, tendant à ce qu’il soit pro- 
cédé suivant une forme spéciale, pourvu que cette forme ne soit pas contraire à la législation 
de l’État requis. 
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L'autorité judiciaire, qui procède à l’exécution d’une commission rogatoire, appliquera 
les lois de son pays, en ce qui concerne les formes à suivre. | 

Toutefois, il sera déféré à la demande de l'autorité requérante, tendant à ce qu’il soit 
procédé suivant une forme spéciale, même non prévue par la législation de l’État requis, 
pourvu que la forme dont il s’agit, ne soit pas prohibée par cette législation. 


Article 15 


Les dispositions des articles qui précèdent n’excluent pas la faculté pour chaque État de 
faire exécuter directement par ses agents diplomatiques ou consulaires les commissions roga- 
toires, si des conventions intervenues entre les États intéressés l’admettent ou si l’État sur le 
territoire duquel la commission rogatoire doit être exécutée ne s’y oppose pas. 


en 
Article 16 es 


L’exécution des commissions rogatoires ne pourra donner lieu au remboursement de taxes 
ou de frais de quelque nature que ce soit. 

Toutefois, sauf entente contraire, l’État requis aura le droit d’exiger de l’État requérant le 
remboursement des indemnités payées aux témoins ou aux experts, ainsi que des frais occa- 
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sionnés par l'intervention d’un officier ministériel, rendue nécessaire parce que les témoins 


-n’ont pas comparu volontairement, ou des frais résultant de l’application éventuelle de 


l’article 14, alinéa 2. 


3. BUSTAMANTE CODE, FEBRUARY 20, 1928! 


Art. 888. Every judicial step which a contracting State has to take in another shall be 
effected by means of letters requisitorial or letters rogatory, transmitted through the diplo- 
matic channel. Nevertheless, the contracting States may agree upon or accept as between 
themselves any other form of transmission in respect to civil or criminal matters. 

Art. 889. The judge issuing the letters requisitorial is to decide as to his own competence 
and the legality and propriety of the act or evidence, without prejudice to the jurisdiction of 
the judge to whom said letters are addressed. 

Art. 890. The judge to whom such letters requisitorial are sent shall decide as to his own 
competence ratione materiae in respect to the act which he is requested to perform. 

Art. 891. The one receiving the letters requisitorial or letters rogatory should comply, as 
to the object thereof, with the law of the one issuing the same, and as to the manner of dis- 
charging the request he should comply with his own law. 

Art. 392. The letters requisitorial will be written in the language of the State which sent 
them and will be accompanied by a translation in the language of the State to which they are 
addressed, said translation to be duly certified by a sworn public translator. 

Art. 393. Parties interested in the execution of letters requisitorial and rogatory of a 
private nature should give powers of attorney, being responsible for the expenses incurred by 
the same and by the investigations made. 

Art. 409. The party invoking the application of the law of any contracting State in one of 
the others, or dissenting from it, may show the text thereof, force and sense, by means of a 
certificate subscribed by two practicing lawyers of the country whose legislation is in ques- 
tion, which certificate shall be duly authenticated. 

Art. 410. In the absence of proof, or if the judge or the court deems it insufficient for any 
reason, they may request ex officio before deciding, through the diplomatic channel, that the 
State whose legislation is in question furnish a report on the text, force, and sense of the ap- 
plicable law. 

Art. 411. Each contracting State binds itself to furnish to the others, as soon as possible, 
the information referred to in the preceding article, which information should come from its 
Supreme Court, or from some one of its divisions or sections, or from the State Attorney, or 
from the Department or Ministry of Justice. 


4. CONVENTION ON TERRORISM, NOVEMBER 16, 1937 
. (League of Nations Document, C.546.M.383.1937.V) 


Article 17 


1. The High Contracting Parties shall be bound to execute letters of request relating to 
offences referred to in the present Convention in accordance with their domestic law and 
practice and any international conventions concluded or to be concluded by them. 

2. The transmission of letters of request shall be effected: 

(a) By direct communication between the judicial authorities; 

(b) By direct correspondence between the Ministers of Justice of the two countries; 

(c) By diregieprrespSndence between the authority of the country making the re- 
uest and the Minister of Justice of the country to which the request is made; 

1 This Code is annexed to a convention adopted at Havana, Feb. 20, 1928. On Jan. 1, 
1938, ratifications of the convention had been deposited by 15 American States, as follows: 
Bolivia, Brazil, Costa Rica, Cuba, Chile, Dominican Republic, Ecuador, Guatemala, Haiti, 


Honduras, Nicaragua, Panama, Peru, El Salvador, Venezuela. The text of the Code 
consists of English, French, Portuguese and Spanish versions. 
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(d) Through the diplomatie or consular representative of the country making the 
request in the country to which the request is made; this representative shall send 
the letters of request, either directly or through the Minister for Foreign Affairs, 
to the competent judicial authority or to the authority indicated by the Govern- 
ment of the country to which the request is made and shall receive the papers 
constituting the execution of the letters of request from this authority either 
directly or through the Minister for Foreign Affairs. 

3. In cases (a) and (d), a copy of the letters of request shall always be sent simultaneously 
to the Minister of Justice of the country to which application is made. 

4. Unless otherwise agreed, the letters of request shall be drawn up in the language of the 
authority making the request, provided always that the country to which the request is made 
may require a translation in its own language, certified correct by the authority making the 
request. 

5. Each High Contracting Party shall notify to each of the other High Contracting Parties 
the method or methods of transmission mentioned above which he will recognise for the 
letters of request of the latter High Contracting Party. 

6. Until such notification is made by a High Contracting Party, his existing procedure in 
regard to letters of request shall remain in force. 

7. Execution of letters of request shall not give rise to a claim for reimbursement of 
charges or expenses of any nature whatever other than expenses of experts. 

8. Nothing in the present article shall be construed as an undertaking on the part of the 
High Contracting Parties to adopt in criminal matters any form or methods of proof contrary 
to their laws. 


APPENDIX VII 


BIPARTITE CONVENTIONS 


1. GREAT BRITAIN—YUGOSLAVIA 


CONVENTION ON LEGAL PROCEEDINGS IN CIVIL AND COMMERCIAL 
MATTERS, FEBRUARY 27, 1936 


(British Treaty Series, No. 28 (1937)) 
I. PRELIMINARY 
Article 1 


(a) Except where the contrary is expressly stated, this Convention applies only to civil 
and commercial matters, including non-contentious matters. 
(b} In this Convention the words: 

(1) “territory of one (or of the other) High Contracting Party” shall be interpreted 
(a) in relation to His Majesty the King of Great Britain, Ireland and the British 
Dominions beyond the Seas, Emperor of India, as meaning England and Wales and 
all territories in respect of which the Convention is in force by reason of extensions 
under Article 17 or accessions under Article 18; and (b) in relation to His Majesty 
the King of Yugoslavia, the Kingdom of Yugoslavia; 

(2) “persons” shall be deemed to mean individuals and artificial persons; 

(3) “artificial persons” shall be deemed to include partnership®%"#mpanies, societies 
and other corporations; ? 

(4) “nationals of a High Contracting Party” shall be deemed to include artificial per- 
sons constituted or incorporated under the laws of the territory of such High Con- 
tracting Party; 

(5) ‘nationals of one (or of the other) High Contracting Party” shall be deemed (a) in 
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relation to His Majesty the King of Great Britain, Ireland and the British Domin- 
ions beyond the Seas, Emperor of India, to mean all subjects of His Majesty wher- 
ever domiciled, and all persons under His protection; and (b) in relation to His 
Majesty the King of Yugoslavia all Yugoslavian citizens. 


II, SERVICE OF JUDICIAL AND EXTRA-JUDICIAL DOCUMENTS 
Article 2 


(a) When judicial or extra-judicial documents drawn up in the territory of one of the 
High Contracting Parties are required by a judicial authority situated therein to be served on 
persons in the territory of the other High Contracting Party, such documents may be served 
on the recipient, whatever his nationality, by any of the methods provided in Articles 3 and 4 
in all cases where such method of service is recognised by the law of the country of origin. 

(b) In Part IT of this Convention the expression ‘‘country of origin” means the country 
from which the documents to be served emanate, and the expression “country of execution” 
means the country in which service of documents is to be effected. 


Article 3 


(a) A request for service shall be addressed and sent by a Diplomatic or Consular Officer 
acting for the country of origin to the competent authority of the country of execution, re- 
questing such authority to cause the document in question to be served. 

(b) The request for service shall be drawn up in the language of the country of execution 
and shall state the names and descriptions of the parties, the name, description and address 
of the recipient, and the nature of the document to be served, and shall enclose the document 
to be served either in duplicate or accompanied by a certified copy. 

(c) The document to be served shall either be drawn up in the language of the country of 
execution, or be accompanied by a translation into such language in duplicate. Such trans- 
lation shall be certified as correct by a Diplomatic or Consular Officer acting for the country 
of origin. 

(d) Requests for service shall be addressed and sent: 

In England to the Senior Master of the Supreme Court of Judicature. 
In Yugoslavia to the Ministry of Justice. 

If the authority to whom a request for service has been sent is not competent to execute it, 
such authority shall (except in cases where execution is refused in accordance with paragraph 
(f) of this Article) of his own motion forward the request to the competent authority of the 
country of execution. 

(e) Service shall be effected by the competent authority of the country of execution, who 
shall serve the document in the manner prescribed by the law of such country for the service 
of similar documents, except that, if a wish for some special manner of service is expressed in 
the request for service, such manner of service shall be followed in so far as it is not in- 
compatible, with the law of that country. 

(f) The execution of a request for service, duly made in accordance with the preceding 
provisions of this Artick, shall not be refused unless (1) the authenticity of the request for 
service is not established, or (2) the High Contracting Party in whose territory it is to be 
executed considers that his sovereignty or safety would be compromised thereby. 

(g) In every instance where a request for service is not executed by the authority to whom 
it has been sent, the latter will at once inform the Diplomatic or Consular Officer by whom 
the request was séfit, Stating the ground on which the execution of the request has been 
refused dr the competent authority to whom it has been forwarded. 

(h) The authority by whom the request for service is executed shall furnish a certificate 
proving the service or explaining the reason which has prevented such service, and setting 
forth the fact, the manner and the date of such service or attempted service, and shall send 
the said certificate to the Diplomatic or Consular Officer by whom the request for service was 
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sent. The certificate of service or of attempted service shall be placed on one of the dupli- 
cate documents or on the certified copy or attached thereto. 


Article 4 


(a) Service may be effected, without any request to or intervention of the authorities of 
the country of execution, by any of the following methods: 

(1) By a Diplomatic or Consular Officer acting for the country of origin; 
(2) Through the post. 

(b) All documents served in the manner provided in (1) of the preceding paragraph shall, 
unless the recipient is a national of the High Contracting Party from whose territory the 
document to be served emanates, either be drawn up in the language of the country of execu- 
tion or be accompanied by a translation into such language, certified as correct as prescribed 
in Article 8(c). 

(e) The High Contracting Parties agree that in principle it is also desirable that the provi- 
sions of paragraph (b) of this Article should apply to documents served in the manner pro- 
vided in (2) of paragraph (a) of this Article. Nevertheless, in the absence of any legislation 
in their respective territories making translations obligatory in such cases, the High Con- 
tracting Parties do not accept any obligation in this respect. 

(d) It is understood that the question of the validity of any service effected by the use of 
any of the methods referred to in paragraph (a) of this Article will remain a matter for the 
free determination of the respective courts of the High Contracting Parties in accordance 
with their laws. 


Article 6 


(a) In any case where documents have been served in accordance with the provisions of 
Article 3, the High Contracting Party, by whose Diplomatic or Consular Officer the request 
for service was addressed, shall repay to the other High Contracting Party any charges and 
expenses which are payable under the law of the country of execution to the persons employed 
to effect service, and any charges and expenses incurred in effecting service in a special man- 
ner. ‘These charges and expenses shall not exceed such as are usually allowed in the courts of 
that country. 

(b) Repayment of these charges and expenses shall be claimed by the competent authority 
by whom the service has been effected from the Diplomatie or Consular Officer by whom the 
request was addressed, when sending to him the certificate provided for in Article 3(h). 

(c) Except as provided above, no fees of any description shall be payable by one High 
Contracting Party to the other in respect of the service of any documents. 


+ 


Ill, TAKING OF EVIDENCE 
Article 6 


(a) When a judicial authority in the territory of one of the High Contracting Parties re- 
quires that evidence should be taken in the territory of the other High Contracting Party, 
such evidence may be taken, whatever the nationality of the parties or witnesses may be, in 
any one of the ways prescribed in Article 7 or 8. 

(b) In Part III of this Convention, the expressions: 

(1) “Taking of evidence” shall be deemed to include the,taking of the statements of a 
plaintiff, defendant, expert or any other person on oath or otherwise; the submission 
to a plaintiff, defendant, expert or any other person of any oath with regatd to any 
legal proceedings and the production, identification and examination of documents, 
samples or other objects. 

(2) “Witness” shall be deemed to include any person from whom any evidence, as 
defined above, is required to be taken. 
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(8) “Country of origin” shall be deemed to mean the country by whose judicial author- 
ity the evidence is required, and ‘country of execution,” the country in which the 
evidence is to be taken. 


Article ? 


(a) The judicial authority of the country of origin may, in accordance with the provisions 
of the law of his country, address himself by means of a Letter of Request to the competent 
authority of the country of execution, requesting such authority to take the evidence. 

(b) The Letter of Request shall be drawn up in the language of the country of execution, 
or be accompanied by a translation into such language. Such translation shall be certified 
as correct by a Diplomatic or Consular Officer acting for the country of origin. The Letter 
of Request shall state the nature of the proceedings for which the evidence is required, giving 
all necessary information in regard thereto, the names of the parties thereto, and the names, 
descriptions and addresses of the witnesses. They shall also either (1) be accompanied by a 
list of interrogatories to be put to the witness or witnesses, or, as the case may be, by a 
description of the documents, samples or other objects to be produced, identified or exam- 
ined, and a translation thereof, certified as correct in the manner heretofore provided; or (2) 
shall request the competent authority to allow such questions to be asked vivé voce as the 
parties or their representatives shall desire to ask. 

(ce) Letters of Request shall be transmitted: 

In England by a Yugoslav Diplomatic or Consular Officer to the Senior Master of the 
Supreme Court of Judicature. 
In Yugoslavia by a British Consular Officer to the Ministry of Justice. 

In case the authority to whom any Letter of Request is transmitted is not competent to 
execute it, such authority shall (except in cases where execution is refused in accordance with 
paragraph (f) of this Article) of his own motion forward the Letter of Request to the compe- 
tent authority of the country of execution. 

(d) The competent authority of the country of execution shall give effect to the Letter of 
Request and obtain the evidence required by the use of the same compulsory measures and 
the same procedure as are employed in the execution of a commission or order emanating 
from the authorities of his own country, except that if a wish that some special procedure 
should be followed is expressed in the Letter of Request, such special procedure shall be fol- 
lowed in so far as it is not incompatible with the law of the country of execution. 

(e) The Diplomatic or Consular Officer, by whom the Letter of Request is transmitted, 
shall, if he so desires, be informed of the date when and the place where the proceedings will 
take place, in order that he may inform the interested party or parties, who shall be per- 
mitted to be present in person or to be represented, if they so desire, by any representatives 
who are competent to appear before the courts either of the country of origin or of the 
country of execution. 

(£) The execution of a Letter of Request which complies with the preceding provisions of 
this Article can only be refused: 

(1) If the authenticity of the Letter of Request is not established; 

(2) If, in the country of execution, the execution of the Letter of Request in question 
does not fall within the functions of the judiciary; 

(3) If the High Contracting Party in whose territory it is to be executed considers that 
his sovereignty or safety would be compromised thereby. 

(g) In every instance where a Letter of Request is not executed by the authority to whom 
it is addressed, the latter will at once inform the Diplomatic or Consular Officer by whom it 
was transmitted, stating the grounds on which the execution of the Letter of Request has 
been refused, or the competent authority to whom it has been forwarded. 

(h) When a Letter of Request has been executed, the competent authority to whom it was 
transmitted or forwarded shall send to the Diplomatic or Consular Officer by whom it was 
transmitted the necessary documents establishing its execution. 
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Article 8 


(a) The evidence may also be taken, without any request to or the intervention of the 
authorities of the country of execution by a Diplomatic or Consular Officer in that country 
acting for the country of origin appointed for this purpose by the court in that country. 

(b) An officer so appointed to take evidence may request the individuals named by the 
court appointing him to appear before him and to give evidence. He may take all kinds of 
evidence which are not contrary to the law of the country of execution. The attendance 
and giving of evidence before any such officer shall be entirely voluntary and no measures of 
compulsion shall be employed. 

(c) Requests to appear issued by such officer shall, unless the recipient is a national of the 
High Contracting Party for whose judicial authority the evidence is required, be drawn up 
in the language of the country of execution or be accompanied by a translation into such 
language. 

(d) The evidence may be taken in accordance with the procedure recognised by the law of 
the country of origin, and the parties will have the right to be present in person or to be 
represented by any representatives who are competent to appear before the courts either of 
the country of origin or of the country of execution. 


Article 9 


The fact that an attempt to take evidence by the method laid down in Article 8 has failed 
owing to the refusal of any witness to appear or to give evidence does not preclude a request 
being subsequently made in accordance with Article 7. 


Article 10 


(a) Where evidence is taken in the manner provided in Article 7 the High Contracting 
Party, by whose judicial authority the Letter of Request was addressed, shall repay to the 
other High Contracting Party any expenses incurred by the competent authority of the 
latter in the execution of the request in respect of any charges and expenses payable to wit- 
nesses, experts, interpreters, or translators, the costs of obtaining the attendance of witnesses 
who have not appeared voluntarily, and the charges and expenses payable to any person 
whom such authority may have deputed to act, in cases where the law of the country of 
execution permits this to be done, and any charges and expenses incurred by reason of a 
special procedure being requested and followed. These expenses shall be such as are usually 
allowed in similar cases in the courts of the country of execution. 

(b) The repayment of these expenses shall be claimed by the competent authority by 
whom the Letter of Request has been executed from the Diplomatic or Consular Officer by 
whom it was transmitted when sending to him the documents FRERE its execution as 
provided in Article 7(h). 

(c) Except as above provided no fees of any description shall be ble by one High 
Contracting Party to the other in respect of the taking of evidence. 


2. FRANCE-SOVIET UNION 


AGREEMENT ON THE TRANSMISSION OF LEGAL AND NOTARIAL DOCUMENTS 
AND THE EXECUTION OF ROGATORY COMMISSIONS IN CIVIL 
AND COMMERCIAL MATTERS, AUGUST 11, 1936 


(176 League of Nations Treaty Series, p. 365) : 
Article 1 


Legal and notarial documents in civil and commercial matters intended for persons resid- 
ing in the territory of the Union of Soviet Socialist Republics, and rogatory commissions in 
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such matters to be executed in that territory, issuing from French authorities, shall be trans- 
mitted by the Embassy of the French Republic in Moscow to the People’s Commissariat for 
Foreign Affairs of the Union of Soviet Socialist Republics, which shall transmit them to the 
competent authority. 

Legal and notarial documents in civil and commercial matters intended for persons resid- 
ing in the territory of the French Republic, and rogatory commissions in such matters to be 
executed in that territory, issuing from authorities of the Union of Soviet Socialist Republics, 
shall be transmitted by the Embassy of the Union of Soviet Socialist Republics in Paris to 
the Ministry of Foreign Affairs of the French Republic, which shall transmit them to the 
competent authority. l 

The covering letters of the authorities making the request shall be drawn up in the official 
language of the authority applied to and shall specify the authority having issued the docu- 
ment transmitted, the names and descriptions of the parties, the address of the person to be 
served and the nature of the document concerned. 


Article 2 


Should it prove impossible to serve a document on the person for whom it is intended, or to 
execute a rogatory commission, the authority applied to shall, as soon as possible, inform the 
diplomatic mission having made the request, stating the reasons for which effect could not be 
given to that request. 


Article 3 


The service of documents may be refused if the High Contracting Party in whose territory 
it is to be effected considers it such as to affect its sovereignty or safety. 

As a general rule, the authority applied to shall confine its action to seeing that the docu- 
ment is served on the person named, whose acceptance of it shall be voluntary. Proof of 
service shall be furnished in the form, either of a receipt dated and signed by the person 
served, or of a notification by the competent authority of the High Contracting Party ap- 
plied to of the fact and manner of service. One or other of these documents shall be for- 
warded as soon as possible to the diplomatic mission having made the request. Should the 
document to be served have been transmitted in duplicate, the receipt or notification may be 
endorsed on the second copy, which shall then be returned. 

Should the person for whom the document is intended refuse to accept it, the authority 
applied to shall return it to the diplomatic mission having made the request, stating the 
reasons for which service could not be effected. 

At the express request of the diplomatic mission, the authority applied to shall cause the 
document to be served by a competent local official, either in the manner prescribed by the 
laws of the High Contracting Party applied to or in some special manner if not contrary to 
such laws. In the latter case, the document to be served shall be accompanied by a transla- 
tion in the official language of the High Contracting Party applied to, such translation to be 
certified correct by the diplomatic or consular agent of the High Contracting Party making 
the request or by a sworn or official translator of the High Contracting Party applied to. 


Article 4 


The High Contracting Party applied to may refuse to execute a rogatory commission: 

1. If the High Contracting Party in whose territory execution is to be effected considers 
it such as to affect its sovereignty or safety; 

2. If, under the Taw of the High Contracting Party applied to, the action requested is 
hot within the competence of the judicial authorities. 

Persons whose testimony is requested shall be invited to appear by an ordinary official 
notice. In case of their refusal to comply therewith, the authority applied to shall employ 
such measures of constraint as are provided for by the law of the High Contracting Party 
concerned to secure their appearance. 
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If expressly asked to do so by the authority making the request, the authority applied to 
shall: 

1. Execute rogatory commissions in accordance with a special procedure, provided such 
procedure be not contrary to the law of the High Contracting Party applied to; 

2. Inform the authority making the request of the time and place at which the rogatory 
commissions are to be executed in sufficient time to permit the interested parties to 
be present. 

Rogatory commissions shall always be accompanied by a translation in the official lan- 
guage of the High Contracting Party applied to. Such translation shall be certified correct 
by the diplomatic or consular agent of the High Contracting Party making the request or by 
a sworn. or Official translator of the High Contracting Party applied to. 


Article 5 


Costs in respect of the service of legal and notarial documents and the execution of roga- 
tory commissions shall not be charged, except in the following cases: 

1. Costs in respect of the service of a document by a process-server (oficier ministériel 
—soudebny ispolnitel) of the High Contracting Party applied to, either in accord- 
ance with local law or under some special procedure; 

2. Additional costs incurred through the execution of rogatory commissions in accord- 
ance with some special procedure; 

3. Costs in respect of the service by a process-server (officier ministériel—soudebny 
ispolnitel) of an order to appear on persons whose testimony has been requested, 
when such persons have failed to comply with the original notice; 

. Experts’ fees; 
. Charges for the conveyance of packages when the latter cannot be sent by post. 


CU Ha 


Article 6 


The repayment of costs shall be claimed by the authority applied to from the diplomatic 
agent making the request when transmitting the documents certifying that the request has 
been complied with. Such costs shall be assessed in accordance with the scales in force in 
the territory of the High Contracting Party applied to. 


Article 7 


Each of the High Contracting Parties shall be entitled to have legal documents in civil and 
commercial matters or notarial documents served direct and without constraint by its diplo- 
matic or consular agents on its own nationals within the territory of the other High Con- 
tracting Party. 


Article 8 


All difficulties arising out of the present Agreement shall be settled through diplomatic 
channels. 


3. UNITED STATES OF AMERICA—SOVIET UNION 


AMERICAN AMBASSADOR TO THE PEOPLE’S COMMISSAR FOR FOREIGN 
AFFAIRS, NOVEMBER 22, 1935 * | 


(U. S. Executive Agreement Series, No. 83) $ 


EXCELLENCY: 


Confirming conversations between the American Embassy in Moscow and the People’s 
Commissariat for Foreign Affairs with regard to the desirability of setting forth the procedure 
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followed in our respective countries in the matter of the execution of letters rogatory issuing 
out of courts in the other, I have the honor to inform you of the conditions under which and 
the manner in which courts in the United States may execute letters rogatory issuing out of 
courts in the Union of Soviet Socialist Republics. 

(1) Letters rogatory issuing out of courts in foreign countries are executed in the United 
States in accordance with the pertinent provisions of the laws of the United States, or of the 
State or Territory thereof in which resides the person whose testimony is desired, and in 
compliance with the rules of the executing court. The Government of the United States is, 
accordingly, not in a position to set forth with precision what may be the requirements of a 
particular court in the United States at a given time in respect of the execution of letters 
rogatory issuing out of a court in a foreign country. There are appended, however, copies of 
the texts of federal statutory provisions now in force which relate to the taking of testimony 
under commissions or letters rogatory addressed by foreign courts to federal courts of the 
United States. 

It is understood that it is the practice of American courts of appropriate jurisdiction to 
execute letters rogatory issuing out of foreign courts, if properly prepared and presented, and 
that no difficulty is likely to be encountered by Soviet courts in obtaining the execution of 
letters rogatory by American courts. However, should a Soviet court encounter such diffi- 
culty, my Government would, it is understood, upon its attention being drawn thereto 
through the diplomatic channel, consider what steps it might appropriately take with a view 
to eliminating the difficulty. 

(2) With respect to the question of the manner of transmittal of letters rogatory issuing 
out of courts in the Union of Soviet Socialist Republics and addressed to courts in the United 
States, I have the honor to say that neither the Department of State nor any other part of 
the Executive Branch of the Government of the United States makes a practice of acting as a 
channel for the transmittal of letters rogatory issuing out of courts in foreign countries and 
addressed to courts in the United States. In some States of the United States, laws have 
been enacted requiring letters rogatory to be presented to the State court by the appropriate 
consular officer of the country in which the testimony is to be used. As my Government is of 
the opinion that this practice should be generally followed with respect to both Federal and 
State courts, letters rogatory issuing out of a court in the Soviet Union for execution in the 
United States should be presented to the court to which they are addressed by the consular 
officer of the Union of Soviet Socialist Republics in the United States within whose consular 
district the court in question is located. 

(3) While my Government is not, as has been stated above, in a position to set forth with 
precision what the requirements of a particular court in the United States may be at a given 
time in respect of the execution of letters rogatory issuing out of a court in a foreign country, 
my Government desires me to suggest the following points which courts in the Union of 
Soviet Socialist Republics may find it advantageous to observe in preparing letters rogatory 
for execution in the United States: 

(a) The letters rogatory should be addressed by name to the court in the United States 
which is to execute them, if that is known; or they may be addressed ‘To any court 
of competent jurisdiction in the United States.” 

(b) Requests for the execution of letters rogatory should specify the name of the court 
out of which they issue, as well as the names of the parties to the action in which the 
testimony called for by the letters rogatory is desired. 

(c) Requests fommhe ekecution of letters rogatory should be accompanied by English 

- translations thereof and of accompanying documents such as exhibits and any 
instructions to the executing court. 

With respect to the service of documents on Soviet nationals in the United States in con- 
nection with cases pending in courts in the Soviet Union, my Government has informed me 
that, while it cannot undertake to obligate courts or officials in the United States, no restric- 
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tions are known to exist upon the service of such documents without the application of 
coercion by Soviet diplomatic and consular officers in the United States. 
Accept, Excellency, the renewed assurances of my highest consideration. 


Wizziam C. BULLITT 
His Excellency 


Maxim M. Lirvinov, 
People’s Commissar for Foreign Affairs, Moscow 


[ENCLOSURE] 


EXCERPTS FROM TITLE 28, UNITED STATES CODE 


653. . . . When letters rogatory are addressed from any court of a foreign country to any 
district court of the United States, a commissioner of such district court designated by said 
court to make the examination of the witnesses mentioned in said letters, shall have power 
to compel the witnesses to appear and depose in the same manner as witnesses may 
be compelled to appear and testify in courts. (R. S. §875; Feb. 27, 1887, C. 69, 1, 19 
Stat. 241.) 

Testimony for use in foreign countries 


701. Taking. The testimony of any witness residing within the United States, to be used 
in any suit for the recovery of money or property depending in any court in any foreign 
country with which the United States are at peace, and in which the government of such 
foreign country shall be a party or shall have an interest, may be obtained, to be used in such 
suit. If a commission or letters rogatory to take such testimony, together with specific 
written interrogatories, accompanying the same, and addressed to such witness, shall have 
been issued from the court in which such suit is pending, on producing the same before the 
district judge of any district where the witness resides or shall be found, and on due proof 
being made to such judge that the testimony of any witness is material to the party desiring 
the same, such judge shall issue a summons to such witness requiring him to appear before 
the officer or commissioner named in such commission or letters rogatory, to testify in such 
suit. And no witness shall be compelled to appear or to testify under this section except for 
the purpose of answering such interrogatories so issued and accompanying such commission 
or letters. When counsel for all the parties attend the examination, they may consent that 
questions in addition to those accompanying the commission or letters rogatory may be put 
to the witness, unless the commission or letters rogatory exclude such additional interroga- 
tories. The summons shall specify the time and place at which the witness is required to 
attend, which place shall be within one hundred miles of the place where the witness resides or 
shall be served with such summons. (R. 5. §4071.) = 


702. Privilege of witness. No witness shall be required, on such examination or any other 
under letters rogatory, to make any disclosure or discovery which shall tend to criminate him 
either under the laws of the State or Territory within which such examination is had, or any 
other, or any foreign State. (R. S. $4072.) 


703. Punishment of witness for contempt. If any person shall refuse or neglect to appear at 
the time and place mentioned in the summons issued, in accordance with section 701 of this 
title, or if upon his appearance he shall refuse to testify, he shall be liable to the same penal- 
ties as would be incurred for a like offense on the trial of a suit In th district court of the 
United States. (R. 5. $4073.) . 


704. Fees and mileage of witnesses. Every witness who shall so appear and testify shall be 
allowed, and shall receive from the party at whose instance he shall have been summoned, the 
same fees and mileage as are allowed to witnesses in suits depending in the district courts of 
the United States. (R. S. $4074.) 
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4 UNITED STATES OF AMERICA—GREAT BRITAIN IN RESPECT OF CANADA 
CONVENTION TO SUPPRESS SMUGGLING, JUNE 6, 1924 
(U. S. Treaty Series, No. 718) 
Article 5 


It is agreed that the customs and other administrative officials of the respective Govern- 
ments of the United States and of Canada shall upon request be directed to attend as wit- 
nesses and to produce such available records and files or certified copies thereof as may be 
considered essential to the trial of civil or criminal cases, and as may be produced compatibly 
with the public interest. 

The cost of transcripts of records, depositions, certificates and letters rogatory in civil or 
criminal cases, and the cost of first-class transportation both ways, maintenance and other 
proper expenses involved in the attendance of such witnesses shall be paid by the nation 
requesting their attendance at the time of their discharge by the court from further at- 
tendance at such trial. Letters rogatory and commissions shall be executed with all possible 
despatch and copies of official records or documents shall be certified promptly by the ap- 
propriate officials in accordance with the provisions of the laws of the respective countries. 


5. UNITED STATES OF AMERICA—CUBA 
CONVENTION TO SUPPRESS SMUGGLING, MARCH 11, 1926 
(U. S. Treaty Series, No. 739) 


Article 7 


It is agreed that the customs and other administrative officials of the respective govern- 
ments of the United States of America and of the Republic of Cuba shall upon request be 
directed to attend as witnesses before the courts in the other country and to produce such 
available records and files or certified copies thereof as may be considered essential to the 
trial of civil or criminal cases arising out of violation of the laws, decrees or regulations men- 
tioned in Article I of this Convention and as may be produced compatibly with the public 
interest. It shall be considered in these cases that they appear as agents of their respective 
governments, to inform the courts on matters upon which questioned, and when they so 
appear their character as such agents shall be recognized. Original records or documents 
produced by said officials shall not be retained by the courts, but legal copies thereof may be 
taken if necessary. 

The cost of transcripts of records, depositions, certificates and letters rogatory in civil or 
criminal cases, and the cost of first-class transportation both ways, maintenance and other 
proper expenses involved in the attendance of such witnesses shall be paid by the nation 
requesting their attendance at the time of their discharge by the court from further at- 
tendance at such trial. Letters rogatory and commissions shall be executed with all possible 
despatch and copies of official records or documents shall be certified promptly by the ap- 
propriate officials in accordance with the provisions of the laws of the respective countries. 


6. FRANCE—CZECHOSLOVAKIA 


CONVENTION ON EXTRADITION AND JUDICIAL ASSISTANCE IN CRIMINAL 
MATTERS, MAY 7, 1928 
iia Leneie of Nations Treaty Series, p. 117) 
Article 17 
SERVICE OF DOCUMENTS IN CRIMINAL MATTERS 


When, in criminal matters, it is deemed necessary to serve a writ issued by the authorities 
of either High Contracting Party upon a person residing in the territory of the other State, 
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the document shall be transmitted to the State applied to through the diplomatie channel. 

In his request for service the diplomatic agent of the State making application shall name 
the authority by which the document was issued, the address of the person on whom it is to 
be served, the nature of the document, and the criminal proceedings to which it refers. 

Nationals of either High Contracting Party shall not, however, be notified of judgments 
against them and writs to appear in answer to a criminal charge delivered or issued by the 
judicial authorities of the other State. 

As a general rule the State applied to shall limit its action to effective service by the trans- 
mission of the document to the recipient if he is willing to accept it. 

Proof of service shall be furnished either by a receipt dated and signed by the addressee, or 
by a certificate from the authority of the State applied to, setting forth the fact, the manner 
and the date of such service. If the document to be served has been transmitted in dupli- 
cate, the receipt or certificate may appear on one of the duplicate copies, which copy shall be 
returned. 

Should the addressee refuse to accept the document voluntarily, the latter shall, at the 
express request of the diplomatic agent of the applicant State, be served on the addressee in a 
manner authorised by the laws of the State applied to. 

Documents certifying the execution of the request shall be sent untranslated to the diplo- 
matie agent of the applicant State. 


Article 18 
COMMISSIONS ROGATOIRES 


If, in the course of criminal proceedings, the hearing of persons who happen to be in one of 
the two States or any other act connected with the preliminary legal proceedings is deemed 
to be necessary, a commission rogatoire emanating from the judicial authorities shall be sent 
for this purpose through the diplomatic channel. Commissions rogatoires shall be executed 
in the manner laid down by the laws of the State applied to. 

Documents relating to the execution of commissions rogatoires shall be sent untranslated 
to the diplomatic agent of the applicant State. 


Article 19 
SUMMONING AND ATTENDANCE OF PERSONS RESIDING IN THE OTHER STATE 


Should it be considered necessary or desirable in a criminal case pending before the Courts 
of one of the two Contracting States to secure the attendance in Court of a witness or expert 
who is in the territory of the other Contracting State, the authorities of the latter shall call 
upon such person to comply with the subpoena addressed to him through their intermediary 
by the Courts of the first State. 

The expenses connected with the attendance in Court of a witness or expert shall be borne 
by the applicant State and the subpoena shall indicate the sum to be allocated to the witness 
or expert by way of travelling expenses and subsistence allowance; it shall also indicate the 
sum which may be advanced to him by the State applied to, provided the applicant State 
repays these sums as soon as the person summoned has declared his willingness to comply 
with the subpoena. : 

No witness or expert, whatever his nationality, who, when summoned in the manner laid 
down in the first paragraph, voluntarily appears before the Courts of the other Party, may be 
prosecuted or detained in the territory of the latter for previous offences or convictions, or on 
the ground of complicity in the offence forming the subject of thecase i in which he is asked to 
appear. 

Such persons shall, however, forfeit the above privilege should they fail to leave the terri- 
tory of the applicant State of their own free will within five days of the date on which their 
attendance in Court ceases to be necessary. 

Should the person whose attendance is required be in custody in the territory of the State 
applied to, a request may be made for his attendance in Court if assurances are given that he 
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will be sent back at the earliest possible date. A request of this kind may only be refused for 
special reasons, more particularly if the person in custody who has been summoned expressly 
declares that he is opposed to such a proceeding. 

Similarly, the conveyance and return through the territory of either High Contracting 
Party of a person in custody in 2 third State shall be granted under the conditions, laid down 
above for conveyance in transit if the other Contracting Party considers it necessary to 
confront him with the person who is being prosecuted or to take his evidence as a witness. 


Article 20 
TRANSMISSION OF RECORDS 


If in a criminal case which is being investigated in either country the transmission of any 
articles, records or documents whatsoever in the possession of the authorities of the other 
State is deemed to be necessary, a request for the transmission thereof shall be made through 
the diplomatic channel. 

The request shall be granted in the manner laid down by the laws of the State applied to on 
condition that such articles, records and documents are returned. 


Article 21 
REFUSAL OF JUDICIAL ASSISTANCE 


The legal coöperation in criminal matters described in Articles 17-20 shall be refused if the 
State applied to considers it such as to affect its sovereignty or safety. 

Such assistance may be refused when there is no obligation under the present Convention 
to grant extradition. 

Should judicial assistance be refused, the applicant State shall be informed of such refusal 
and the reason therefor. 


Article 22 
HANDING OVER OF ARTICLES SERVING AS PROOF OF THE CRIME 


The authorities of either High Contracting Party shall, if they are requested to do so, hand 
over to the authorities of the other Party the articles which an accused person may have 
obtained as the result of his offence or which may serve as proof of the offence; this shall 
apply even when the articles in question are liable to seizure or confiscation. 

If these articles are in the possession of the accused at the time of his extradition or con- 
veyance in transit they shall, as far as is practicable, be handed over at the time when ex- 
tradition or conveyance in transit takes place. They shall be delivered up even when 
extradition, though granted, cannot take place owing to the death or escape of the accused. 
This shall also apply to all articles which the accused may have concealed or deposited in 
the State granting extradition, and which may be subsequently discovered. 

Nevertheless, the rights which third parties may have acquired over these articles shall , 
be reserved, and after the trial such articles shall be returned, as soon as possible, free of 
charge to the State applied to. 

The State which has been asked to deliver up such articles may retain them tempor arily 
for the purpose of a preliminary criminal investigation. It may also hand them over on 
condition that they are sent back for the same purpose, undertaking in turn to restore them 
as soon as possible. 

= 9 Article 23 
. COMMUNICATION OF CONVICTIONS AND EXTRACTS FROM CRIMINAL RECORDS 

The two High Contracting Parties shall communicate to each other half-yearly the ex- 

tracts from criminal records relating to final convictions (with or without suspension of 


sentence) pronounced in either State against nationals of the other State, for crimes and 
delicts under the ordinary (droit commun) law. 
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The authorities of either High Contracting Party responsible for keeping the records of 
previous convictions or the records of the Courts shall, on receipt of a request through the 
diplomatic channel, furnish without charge to the authorities of the other Party information 
based upon the records of previous convictions or the records of the Courts concerning 
particular cases. Such information shall only be furnished in tha event of judicial proceed- 
ings against a person not a national of the State applied to. 


Article 24 
COSTS OF JUDICIAL ASSISTANCE IN CRIMINAL MATTERS 


Expenses occasioned by requisitions for extradition or any other form of legal coöperation 
in criminal matters shall be borne by the Party in whose territory they were incurred. 

The authorities of the Party applied to shall, however, inform the applicant Party of the 
amount of these expenses with a view to their reimbursement by the person liable to pay 
them. Any sums collected from the latter shall accrue to the State applied to. 

Nevertheless, fees paid for expert opinions of any kind and expenses occasioned by the 
summoning or attendance in Court of persons in custody in the territory of the State applied 
to shall be exceptions to this rule. These expenses shall be rembursed by the applicant 
State. Similarly, the applicant State shall bear the expenses of conveyance in transit and of 
maintenance during the passage through intermediate territories of persons whose extradi- 
tion or temporary surrender has been granted. 

The applicant State shall also bear the expenses of the temporacy surrender and the return 
of persons claimed. 


7. FINLAND—THE NETHERLANDS 


TREATY ON EXTRADITION AND JUDICIAL ASSISTANCE IN CRIMINAL 
MATTERS, FEBRUARY 21, 1933 


(139 League of Nations Treaty Series, p. 365) 
Article 14 


In criminal proceedings of a non-political character, when one of the Governments con- 
siders it necessary that persons in the other country should be keard or that any other act 
relating to the examination of the case, with the exception of domiciliary searches, should be 
performed, letters of request shall be despatched for the purpose through diplomatic or 
consular channels and, unless the Government applied to dec.ares that they cannot be 
executed, effect shall be given to them in accordance with the laws of the country in which 
the hearing or act relating to the examination is to take place. 

The letters of request shall be accompanied by a translation into French. 


Article 15 . 


In any non-political criminal case, if the appearance of a witness in person in the other 
country is necessary or desired, the Government of the country in which the witness resides 
shall invite him to comply with the request made to him; if be consent, he shall receive 
travelling and subsistence expenses in accordance with the rates and regulations in force in 
the country where he is to be heard, unless the applicant Govern her? think fit to grant the 
witness a higher rate. . 

No witness of whatever nationality subpoenaed in one of the two countries who volun- 
tarily appears before the judges of the other country may be prosecuted or kept in custody 
in respect of a prior criminal act or sentence, or on grounds of conaplicity in the acts forming 
the subject of the proceedings in which he is appearing as witness. 
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Article 16 


In any non-political criminal case which is being examined in one of the two countries, 
when the communication of real evidence or of documents in the hands of the authorities 
of the other country is deemed necessary or useful, application shall be made through the 
diplomatic channel and shall be complied with, failing special reasons to the contrary, on the 
understanding that the documents shall be returned as soon as possible. 


Article 18 


The Netherlands Government undertakes to inform the Finnish Government of sentences 
which have acquired the force of res judicata passed by its Courts on Finnish nationals for 
offences of all kinds, with the exception of non-indictable offences (contraventions). 

The Finnish Government for its part undertakes to inform the Netherlands Government 
of sentences having acquired the force of res judicata passed on Netherlands nationals and 
appearing in the Finnish criminal records. 

This information will be sent through the diplomatic channel to the Government of the 
country to which the convicted person belongs, in the form of a true copy or an extract from 
the final decision or criminal records, together with a translation into French. 
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DRAFT CONVENTION ON 
RIGHTS AND DUTIES OF NEUTRAL STATES 
IN NAVAL AND AERIAL WAR 


[The considerations of the Draft Convention on Rights and Duties of Neutral 
States in Naval and Aérial War, revealed fundamental differences of opinion 
regarding the general organization of the draft, its underlying theories, and a 
number of the specific rules and principles set forth therein. The Research 
nevertheless presents it, without any implication that the Draft as published 
reflects even a consensus of the members of the Advisory Committee, hop- 
ing that its debates upon the problem may be continued among scholars 
throughout the world with a view to the further clarification of the subject.] 


PART I. GENERAL 
SECTION 1. USE OF TERMS 


ARTICLE 1 


As the terms are used in this Convention: 

(a) A “State” is a member of the community of nations. 

(b) A “belligerent” is a State or a politically organized group at war with 
a State or with a politically organized group. 

(c) A ‘‘neutral State” is a State which during the existence of a war is not 
a belligerent in that war. 

(d) ‘‘Port’’ includes harbors and roadsteads. 

(e) A ‘‘blockade zone” is that area of water extending fifty miles from a 
blockaded coast, proclaimed by a belligerent to be such a zone. 

(f) The ‘‘territory” of a State or of a belligerent comprises its land and 
territorial waters and the airspace above them. 

(g) “Arms, ammunition and implements of war” are those articles listed 
in Annex I to this Convention. 

(h) A ‘‘mile’’ is one sixtieth of a degree of latitude at the equator. 

(i) A ‘‘neutral vessel” is a merchant vessel entitled to fly the flag of a 
neutral State. 

(j) ‘‘Aircraft” includes all craft capable of flight whether lighter or heavier 
than air. 


1See also the Director’s General Introduction, supra, page 10,seceding the Draft Con- 
vention on Judicial Assistance, where it is pointed out: g 

“The proposals contained in the Drafts, and the statements in the Comments, are not 
to be taken to represent the individual views of any of the persons who have taken part 
in their preparation. 

“The Research is wholly unofficial, and the Drafts must not be taken as in any way 
representing the views of the Government of the United States.” 
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(k) A ‘military aircraft” is an aircraft used for military purposes. 

(D) A “private aircraft” is an aircraft which is not a military aircraft or a 
public aircraft used exclusively in governmental service such as posts, cus- 
toms or police; the term includes an aircraft used in the carriage of goods or 
passengers for hire, although the aircraft is owned and operated by a State. 

(m) A ‘‘neutral aircraft” is an aircraft having the nationality of a neutral 
State. 

ARTICLE 2 


For the purposes of Articles 19, and 32 to 39 inclusive, of this Convention, 
belligerent merchant vessels, whether surface or submarine, shall, if armed 
for defense or offense, be assimilated to warships. 


ARTICLE 3 


An aircraft while on board a belligerent warship, including an aircraft- 
carrier, shall be regarded as part of such warship. 


SECTION 2. GENERAL RIGHTS AND DUTIES OF NEUTRAL 
STATES 


ARTICLE 4 


A neutral State, in the exercise of its neutral rights and in the performance 
of its neutral duties, shall be impartial and shall refrain from discrimination 
between belligerents. 


ARTICLE 5 


A neutral State shall abstain from supplying to a belligerent assistance 
for the prosecution of the war. 


ARTICLE 6 


A neutral State shall use the means at its disposal to prevent within its 
territory the commission of any act the toleration of which would constitute 
a nonfulfillment of its neutral duty; the use of force for this purpose shall not 
be regarded as an unfriendly act. 


ARTICLE 7 


A neutral State‘shall use the means at its disposal: 

(a) to prevent the fitting out or arming within its territory of any vessel 
which is intended to cruise or to engage in hostile operations against 
a belligerent; 

(b) to prevent theleparture from its territory of any vessel which is in- 
‘tended to cruise or to engage in hostile operations against a belliger- 
ent, or which is intended to perform services of a military character 
for a belligerent, and which, within its territory and during the war, 
has been adapted entirely or partly for use in war. 
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ARTICLE 8 


À neutral State shall use the means at its disposal to prevent the com- 
mission within its territory by a belligerent of any act of hostility, including 
visit, search or capture. 


ARTICLE 9 


(1) A neutral State shall use the means at its disposal to prevent: 

(a) the erection or operation of any radio station within its jurisdiction 
by a belligerent; and 

(b) the transmission from its jurisdiction of military information des- 
tined for a belligerent by radio or by mechanical means of com- 
munication. 

(2) Aneutral State is not bound to use the means at its disposal to prevent 
the transmission from its territory of military information destined for a 
belligerent by means of postal communication, telecommunications other 
than radio, messengers or other means of communication not provided for 
in section (1) of this article. 

ARTICLE 10 


A neutral State shall use the means at its disposal to prevent within its 
territory aérial observation of the movements, operations or defenses of a 
belligerent, made for the purpose of serving a belligerent. 


ARTICLE 11 


Subject to the provisions of Article 4, a neutral State may, for the purpose 
of conserving its own supplies or of safeguarding its neutrality: 

(a) place prohibitions upon the shipment or departure from or transit 

through its territory of arms, ammunition and implements of war; 

(b) place prohibitions upon the shipment or departure from or transit 

through its territory of articles or materials other than arms, am- 

munition or implements of war; 

(c) place prohibitions upon the granting of loans or credits by persons 

subject to its jurisdiction. | 


ARTICLE 12 


A neutral State may, except as otherwise provided im this Convention, 
regulate the voyages and cargoes of its public and private vessels. 


ARTICLE 13 


A neutral State, for the purpose of better safeguardinwits rights and inter- 
ests as a neutral or of better fulfilling its duties as a neutral, may, during the 
course of a war, adopt new measures or alter the measures which it has 
previously adopted, provided, however, that the new measures adopted do 
not violate any provision of this Convention. 
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ARTICLE 14 


A neutral State shall not be deemed to have violated Article 4 of this Con- 
vention by resorting to acts of reprisal or retaliation against a belligerent 
because of illegal acts of the latter. 


SECTION 3. GENERAL RIGHTS AND DUTIES OF BELLIGERENTS 


ARTICLE 15 


A belligerent shall not commit within neutral territory any act the tolera- 
tion of which by a neutral State would constitute a nonfulfillment of its 
neutral duty. | 


ARTICLE 16 


A belligerent shall not use the territory of a neutral State as a base of 
operations. This prohibition includes the acts described in Article 9 (1). 


ARTICLE 17 


A belligerent shall not set up a prize court within the territory or jurisdic- 
tion of a neutral State. 
ARTICLE 18 


A belligerent shall not engage in hostile operations on, under or over the 
high seas so near to the territory of a neutral State as to endanger life or 
property therein. 

ARTICLE 19 


A belligerent shall not permit its warships or military aircraft to hover off 
the coasts of a neutral State in such manner as to harass the commerce or 
industry of that State. 

ARTICLE 20 


(1) A belligerent shall forbid its merchant vessels to display the flag of a 
neutral State, or otherwise to represent themselves to be neutral vessels. 

(2) If a belligerent authorizes or permits its merchant vessels to display 
the flag of a neutral State or otherwise to represent themselves to be neutral 
vessels, any neutral State may forbid to all the merchant vessels of that 
belligerent access to its territory during the war. 

(3) If a merchant vessel of a belligerent without authorization or per- 
mission displays the flag of a neutral State or otherwise represents itself to 
be a neutral vessel, any neutral State may forbid to that vessel access to its 
territory during the war. 

. ARTICLE 21 


A belligerent may, within its territory or within territory held in military 
occupation, in case of urgent necessity, requisition a neutral vessel privately 
owned and operated, or cargo owned by nationals of a neutral State, if the 
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vessel or the cargo was brought into such territory voluntarily and not as the 
result of compulsion or pressure exercised by the belligerent or by an allied 
belligerent; provided that this privilege may be exercised by a belligerent 
only if it pays the fair market value, under prevailing conditions, of the vessel 
or cargo requisitioned. 


ARTICLE 22 


A belligerent has no duty to pay compensation for damage to a neutral 
vessel or other neutral property or persons, when such damage is incidental 
to a belligerent’s act of war against the armed forces of its enemy and not in 
violation of the provisions of this Convention or of the law of war. 


ARTICLE 23 


A belligerent is not relieved of its duty to respect the rights of a neutral 
State as provided in this Convention, even when engaged in acts of reprisal 
or retaliation for illegal acts of its enemy. 


ARTICLE 24 


A belligerent may not resort to acts of reprisal or retaliation against a 
neutral State except for illegal acts of the latter, and a State is not to be 
charged with failure to perform its duties as a neutral State because it has 
not succeeded in inducing a belligerent to respect its rights as a neutral 
State. 


PART IL RULES FOR SURFACE AND SUBMARINE VESSELS 


SECTION 4. BELLIGERENT WARSHIPS IN NEUTRAL WATERS 


ARTICLE 25 


A neutral State has no duty to prevent the passage of a belligerent warship 
through its territorial waters. 


ARTICLE 26 


A neutral State may exclude from its territory belligerent warships other 
than: 
(a) warships entering in distress; and 
(b) warships employed exclusively in scientific or humanitarian mis- 
sions. 


2 


ARTICLE 27 


A neutral State may exclude belligerent submarine vessels from its 
territory, or admit such vessels on condition that they conform to such 
regulations as may be prescribed. 


Pa 
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ARTICLE 28 


A neutral State shall either exclude belligerent armed merchant vessels 
from its territory or admit such vessels on the same conditions on which it 
admits belligerent warships. 

ARTICLE 29 


A neutral State shall either exclude prizes from its territory or admit them 
on the same conditions on which it admits belligerent warships. 


ARTICLE 30 


(1) A neutral State shall not apply the exclusions permitted by Articles 
27, 28, and 29 to vessels entering in distress. 

(2) A neutral State may intern any vessel violating its rules adopted in 
accordance with Article 26, 27 or 28. The officers and crew of an interned 
vessel shall be interned. 

(3) A neutral State shall release a prize violating its rules adopted in ac- 
cordance with Article 29, setting at liberty the vessel’s own crew and intern- ` 
ing the prize crew. 

ARTICLE 31 


A neutral State shall use the means at its disposal to prevent a belligerent 
warship under construction in its territory at the time of the outbreak of war 
from departing during the war. 


ARTICLE 32 


A belligerent shall require its warship in the waters of a neutral State at 
the time of the outbreak of war, to depart therefrom within twenty-four 
hours, or upon the termination of such longer period as may be necessary to 
complete repairs essential to the seaworthiness of the vessel. 


ARTICLE 33 


Subject ta Articles 34, 35, and 38, a neutral State shall require a belligerent 
warship which enters its port after the outbreak of war to depart within 
twenty-four hours. 

| ARTICLE 34 


A neutral State which admits a belligerent warship in distress shall permit 
such warship to remain only for the time necessary for remedying the condi- 
tion of distress under which it entered; but a condition of distress which is 
the result of enemy action may not be remedied and if the vessel is unable to 
leave it shall be interned. 


ARTICLE 35 


A neutral State which admits a belligerent warship eniployed exclusively 
in a scientific or humanitarian mission may permit such warship to prolong 
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its stay and may permit it to take on the provisions and fuel necessary for 
the fulfillment of its mission. 


ARTICLE 36 


A neutral State which admits to its territory a belligerent warship not ex- 
clusively engaged in a scientific or humanitarian mission, shall not allow 
such warship to take on more provisions than are necessary to enable it to 
reach the nearest port of that belligerent, or, if it be nearer, of an allied 
belligerent. The neutral State shall not allow such warship to take on any 
supply of fuel or otherwise to augment its fighting strength. 


ARTICLE 37 


In the absence of a special provision of the law of the neutral State, a 
belligerent shall not permit more than three of its warships to be in a port of 
the neutral State at the same time. 


ARTICLE 38 


A neutral State shall prescribe the following rules governing the departure 

from its territory of belligerent warships which it has admitted: 

(a) When warships of opposing belligerents are present simultaneously in 
a neutral port, a period of not less than twenty-four hours must elapse 
between the departure of the ship of one belligerent and the departure 
of the ship of the other. 

(b) The order of departure is determined by the order of arrival unless the 
ship which arrived first is so circumstanced that an extension of its 
stay is permissible. 

(c) A belligerent warship may not leave a neutral port until twenty-four 
hours after the departure of a merchant vessel flying the flag of its 
enemy. 


ARTICLE 39 


The neutral State shall determine the period for remaining, the repairs 
which may be made, the provisions which may be taken on board, and the 
order of departure in cases arising under Articles 32, 33, 34, 35, 36, and 38. 
If a belligerent warship fails to comply with the decision of the neutral 
State, it may be ordered to depart and if it fails to do so it shall be interned 
with its officers and crew. 


SECTION 5. NEUTRAL TRADE 
(A) TRADE BETWEEN NEUTRALS 


ARTICLE 40 


Except as otherwise provided in this Convention, a belligerent may not 
interrupt trade in neutral vessels between two neutral ports. 
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(B) CERTIFICATES OF NEUTRALITY 
ARTICLE 41 


A neutral State may issue certificates of neutrality in accordance with 
the rules laid down in Annex II to this Convention. 


ARTICLE 42 


(1) Prior to the clearance of a vessel with a certificate of neutrality from 
its territory, a neutral State shall give a public notice of departure containing: 
(a) The name of the vessel, its tonnage, time of departure, approximate 
route, destination, probable time of arrival thereat and general 
description of the ship and its cargo; 
(b) If the vessel is convoyed, an adequate identification of the convoying 
warship or warships. 

(2) If the announced departure of the vessel is delayed, or if other an- 
nounced details are altered, a corrected notice shall be issued. 

(3) A certified copy of the notice shall be given to the master of each 
vessel named therein. 

(4) Aneutral State may also give publicity by radio to notices of departure. 
Upon the request of a belligerent, a neutral State shall use the radio facilities 
at its disposal to bring to the knowledge of belligerent warships or aircraft 
at sea notices of departure, but such messages may not be sent in code. 


ARTICLE 43 


A neutral State may convoy by its warships its own merchant vessels 
or those of any other neutral State; provided that all the vessels so convoyed 
have certificates of neutrality issued or countersigned by the convoying 
State; and provided further that no vessel shall be permitted to join the 
convoyed vessels after they leave port. 


ARTICLE 44 


A neutral State shall require vessels to which it issues certificates of 
neutrality, and its warships while engaged in convoying certified vessels, 
to observe the following rules: 

(a) All such vessels and warships shall be painted white, and shall have 
painted prominently on both sides of the ship’s hull and super- 
structure amidships, their national colors in vertical stripes not 
less than one meter wide. Similar stripes shall be painted horizon- 
tally on the decks or superstructure in a manner readily distin- 
guishable by aircraft. 

(b) All such vessels and warships while at sea shall continuously dis- 
play their flags and the usual running lights, and shall be equipped 
with searchlights or floodlights casting special illumination upon 
the flag and upon the vertically and horizontally painted stripes. %3 
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ARTICLE 45 


A neutrai State shall use the means at its disposal to prevent uncertified 
vessels from departing from its territory with any simulation of the distinc- 
tive markings required of certified merchant vessels. 


ARTICLE 46 


(1) If an uncertified neutral vessel adopts the distinctive markings of a 
certified vessel, or if a certified neutral vessel violates the privileges of a 
certificate by taking on board, subsequent to certification, any goods or 
persons except in the case of salvage at sea, or by going voluntarily to a 
destination other than that specified in the certificate, the neutral State 
whose flag the vessel is entitled to fly shall: 

(a) If the vessel is within its territory, provide that the vessel be se- 
questered for the duration of the war or forfeited to the State; 

(b) If the vessel is not within its territory, cancel the registration thereof 
and immediately give notice of the fact to the belligerents and to 
other neutral States. If the vessel subsequently comes within its 
territory, the neutral State shall proceed under paragraph (a) of 
this article. If such vessel is not forfeited under paragraph (a), 
it may not subsequently, during the war, be granted registration or 
a certificate of neutrality by the same or by any other neutral 
State. 

(2) If the flag State does not take the action required by paragraph (a) 
or (b) of this article, any other neutral State may decline to admit that vessel 
to its territory during the war, or, if it enters, may sequester it for the dura- 
tion of the war. 

(C) QUOTAS 
ARTICLE 47 


(1) A quota limitation is required for imports into a neutral State if de- 
manded by a belligerent in accordance with the provisions of this article. 
(2) A belligerent may demand that a neutral State publish monthly data 
as to its imports, their amount, value, disposition or ultimate utilization, and 
data as to its exports, their amount, value and destination, if there are being 
imported into the neutral State goods which 
(a) are publicly listed by any of the belligerents as'of use in war; and 
(b) are of a kind which the enemy of the demanding belligerent im- 
ports directly or indirectly; and 
(c) are either imported into the neutral State for export in their original 
or in a processed state, or imported in amounts exceeding normal 
peace time imports, taking into account normal expansion not due 
to supplying war demands in belligerent markets. 
(3) A neutral State shall at once proceed with the publication as de- 
manded. 
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(4) However, if the neutral State does not agree that factual conditions 
exist justifying the demand, it shall so notify the demanding belligerent. 
At the same time it shall designate one of its nationals who, with a person 
designated by the belligerent, shall choose a national of a third State; 
and these three persons shall constitute an arbitral board to determine 
whether the factual conditions exist justifying the demand. If a ma- 
jority of the board decides that the belligerent has made out a prima 
facie case under paragraphs (a), (b), and (c) of ‘section (2) of this article, 
the neutral State shall continue the publication as demanded; if a majority 
of the board decides that the belligerent has not made out such a prima facie 
case, the neutral State may cease publication. 

(5) If the belligerent is not satisfied by the neutral State’s published 
statements that goods imported by the neutral State are not reaching its 
enemy in their original or in a processed state, it may notify all neutral 
States that it demands the fixing of a quota in accordance with Annex III to 
this Convention. 

(6) The publication of data as required under section (2) of this article 
may be dispensed with if the neutral State consents to the fixing of a quota 
under section (5). 


(D) TRADE BETWEEN NEUTRALS AND BELLIGERENTS 
ARTICLE 48 


(1) A neutral State may also issue a certificate of neutrality to a vessel 
covered by an agreement made by the neutral State with both belligerents. 

(2) Such an agreement may specify the commodities and define the quan- 
tities thereof which may be shipped from the neutral State by private persons 
to a belligerent or from a belligerent to a neutral State under guaranty of safe 
passage. 

(3) Such an agreement may be made for specific voyages or for specified 
periods of time. It may provide for cancellation upon notice in case of fraud 
or violation of its terms. 

(4) Such an agreement may specify that certificates of neutrality may be 
issued even though the shipment be made ina vessel flying a belligerent flag. 

(5) Beyond supervision of loading and certification, the neutral State is 
not responsible for the execution of such an agreement. 


SECTION 6. VISIT, SEARCH AND CAPTURE 
(A) GENERAL 
ARTICLE 49 
(1) A belligerent has the right of visit and search on and over the high 
seas and on or over territorial waters that are not neutral. 


(2) A belligerent may exercise the right of visit and search only by a com- 
missioned warship or commissioned military aircraft. Belligerent armed 
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merchant vessels or armed non-military aircraft may not exercise the right 
of visit and search. 

(3) After a captured vessel is in port, or if a neutral vessel is voluntarily in 
port, the vessel may be searched by the public authorities of the belligerent; 
but a neutral vessel may not be diverted to port to facilitate search except as 
provided in Article 61 (3). 

ARTICLE 50 


Privateering is and remains abolished. 


ARTICLE 51 


A certified merchant vessel at sea shall respond to radio or other inquiries 
from any public vessel, giving full details of its name, flag, certificate, route 
and destination. 


ARTICLE 52 


Neutral non-military aircraft, while upon the surface of the water, shall, 
for purposes of visit and search, be treated as surface vessels. 


ARTICLE 53 


(1) In order to exercise the right of visit and search, a warship signals 
the vessel as by radio or by firing a blank charge. If such notice does not 
suffice, the warship may fire a projectile across the bows of the vessel. Be- 
fore this or simultaneously, the warship shall hoist its flag, above which at 
night a light shall be placed. The vessel shall reply to the signal by hoisting 
its flag and by stopping at once. Thereupon the warship sends to the vessel 
a boat manned by an officer and by unarmed men of whom not more than 
two shall accompany the officer on board the vessel. The boarding party 
may examine the ship’s papers and may interrogate persons on board. It 
may inspect the cargo but the cargo may not be kroken open or removed. 
Postal correspondence may not be opened or remcved. 

(2) If the vessel when summoned does not stop, attempts to escape, or 
resists visit and search, it may be compelled to stop by force and the belliger- 
ent shall not be responsible for resulting injury to life or property. 

(3) If the visit and search gives rise to a reasonable suspicion that the ves- 
sel or its cargo is subject to condemnation or preémption, the vessel may be 
captured and brought or sent into port for prize proceedings. 


ARTICLE 54 


(1) In their action with regard to unarmed merchant vessels, belligerent 
submarines and aircraft must conform to the rules of international law to 
which surface vessels are subject, except as otherwise provided in this 
Convention. 

(2) A submarine or aircraft which does not carry a small boat may direct 
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a visited vessel to send its boat to the submarine or aircraft with an officer 
carrying the ship’s papers. 

(3) In particular, except in the case of persistent refusal to stop on being 
duly summoned, or of active resistance to visit or search, a warship, whether 
surface or submarine, or a military aircraft, may not sink or render incapable 
of navigation an unarmed merchant vessel without having first placed pas- 
sengers, crew and ship’s papers in a place of safety. For this purpose the 
ship’s boats are not regarded as a place of safety unless the safety of the 
passengers and crew is assured, in the existing sea and weather conditions, 
by the proximity of land, or by the presence of another vessel which is in a 
position to take them on board. 


ARTICLE 55 


In their action with regard to enemy armed merchant vessels, belligerent 
warships, whether surface or submarine, and belligerent military aircraft are 
governed by the rules applicable to their action with regard to enemy war- 
ships. 

(B) NEUTRAL CONVOYS 


ARTICLE 56 


A belligerent warship may not visit and search vessels under neutral 
convoy. The commander of a convoy shall, upon request of the commander 
of a belligerent warship, give, by radio or otherwise, all information as to the 
character of the vessels and their cargoes which could be obtained by visit 
and search. 


ARTICLE 57 


If the commander of the belligerent warship has reason to suspect that the 
convoy includes an uncertified vessel, he may communicate his suspicion to 
the commander of the convoy. In such a case it is for the commander of the 
convoy alone to conduct an investigation; he must state the result of such in- 
vestigation in a memorandum, of which a copy is furnished to the officer of 
the warship. If, in the opinion of the commander of the convoy, the facts 
thus stated prove the correctness of the belligerent’s charges, the protection 
of the convoy must be withdrawn from the vessel concerned, 


ARTICLE 58 


If the commander of the convoy and the commander of the belligerent 
warship are not agreed as to the character of the convoyed vessels, the 
former shall, upon arrival at the neutral port of destination, give a copy of his 
memorandum with the objections of the commander of the warship to an of- 
ficial of the neutral State of discharge. The neutral State of discharge shall 
forthwith provide for the procedure prescribed in Rule 10 of Annex II. 
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(C) UNCONVOYED CERTIFIED VESSELS 
ARTICLE 59 


(1) If an unconvoyed vessel displays the distinctive color and markings 
required of a certified vessel under Article 44 and if sea conditions make the 
launching of a small boat impossible, the warship must allow the vessel to 
proceed on its voyage but may accompany it until the sea moderates and a 
visit becomes possible. The vessel may not be diverted to a belligerent port 
to facilitate search. 

(2) If the vessel is visited and is found to carry a certificate of neutrality, 
it shall be allowed to proceed immediately without further hindrance, but the 
officer of the warship shall endorse a memorandum of the visit upon the 
certificate. 

ARTICLE 60 


Notwithstanding the provisions of Article 59, if an unconvoyed certified 
vessel is found within a blockade zone, the belligerent may seize it and con- 
duct or send it to one of its ports. Under no circumstances, except as pro- 
vided in Article 53, may a certified vessel be fired upon or destroyed. 


(D) UNCERTIFIED VESSELS 
ARTICLE 61 


(1) If a vessel does not display the distinctive colors and markings re- 
quired of a certified vessel under Article 44, or fails to produce a certificate of 
neutrality, and if the belligerent as a result of visit and search has reasonable 
grounds for belief that the vessel or its cargo is subject to condemnation or 
preémption, the belligerent may capture the vessel and conduct or send it to 
one of its ports for prize proceedings. If to conduct or send the captured 
vessel to port would involve danger to the safety of the captor or to the 
success of the operations in which he is engaged at the time, the captured 
vessel may be destroyed subject to compliance with the rules laid down in 
Article 54. In such cases prize proceedings shall be held on the basis of the 
ship’s papers and other lawful evidence. 

(2) If sea conditions make it impossible to launch a small boat for the 
purpose of examining the vessel’s papers, the warship may by radio require 
the vessel to proceed under its escort and under instructions as to speed 
upon an indicated route until the sea moderates. The vessel shall display 
at night the usual lights and failure to do so or any attempt at resistance or 
escape justifies the warship in firing upon the vessel and destroying it. 

(3) In no case may a warship divert a vessel to port to facilitate search 
unless the vessel has been captured in accordance with the provisions of this 
article. : 

ARTICLE 62 


(1) A belligerent may arrest on board an uncertified neutral vessel and 
hold as a prisoner of war: 
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(a) A person incorporated in the armed forces of the enemy; 

(b) A person traveling to the territory of the enemy or to territory under 
enemy occupation, in order to join the armed forces of the enemy; 

(c) A person of enemy nationality traveling as an agent of the enemy for 
the purpose of assisting its military or naval operations, provided he 
is not a member of a diplomatic mission or a person charged with a 
diplomatic function. 

(2) A person arrested under this article may be removed from the vessel 
on which he is found, or if the vessel is brought in for adjudication, may be 
brought into port on the vessel. If the neutral State whose flag the vessel 
flies, disputes the liability to arrest of the person concerned, the belligerent 
shall afford to the neutral State an opportunity to nave the question promptly 
determined in a court of the belligerent. 


(E) RULES OF PRIZE LAW 
ARTICLE 63 

A prize court shall be bound by the following rules: 

(a) A vessel which intended to run a blockade, may be condemned to- 
gether with its cargo. 

(b) Cargo destined for a blockaded port by sea, may be condemned; the 
vessel may also be condemned if the destination of the cargo was known to 
the owner, charterer or master of the vessel. 

(c) The presence of an uncertified vessel within a blockade zone is pre- 


‘Sumptive evidence of an intention to break the blockade; the presumption 


may be rebutted by proof that neither the vessel nor the cargo was in fact 
destined for a blockaded port or place by sea. 

(d) A certified vessel seized in a blockade zone may be condemned to- 
gether with the cargo on board, unless it is proved that the vessel entered the 
blockade zone by mistake or in distress. 

(e) Cargo destined for belligerent territory either directly or through a 
neutral port, may be condemned in so far as it is composed of arms, ammu- 
nition or implements of war, or of other goods shipped in violation of a 
neutral State’s prohibition under Article 11. If more than half of the cargo 
by value, weight, volume or freight is composed of goods which may be con- 
demned, the rest of the cargo and the vessel are similarly subject to condem- 
nation. | 

(f) Any commodity in a cargo destined for a neutral State upon whose 
imports of that commodity a quota has been fixed under Article 47, but not 
included within a portion of the quota allocation to the State from which the 
commodity was shipped, may be condemned. 

(g) ‘Enemy vessels and such parts of their cargo as are of enemy ownership 
may be condemned; the disposition of neutral cargo is not affected by the 
fact that itis carried in a belligerent vessel, but neutral cargo belonging to the 
owner, charterer, or master of a vessel which, under Article 64 or 65 a bellig- 
erent may treat as an enemy vessel, may be condemned. 
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(h) Cargo destined for unblockaded belligerent territory or for a neutral 
port affording convenient access to belligerent territory and not subject to 
condemnation under preceding paragraphs of this article, may be pre- 
empted by the capturing belligerent upon payment of the market price cur- 
rent in its territory on the date of the arrival of the prize in port, plus ten 
per cent. 

(i) When a vessel’s cargo is subject only to preémption, the vessel must 
be released and the capturing belligerent must pay damages for the delay. 

(j) Enemy ownership or origin of cargo on a neutral vessel does not affect 
the disposition of the cargo: “free ships make free goods.” 

(k) When a vessel has been captured and brought into port for prize pro- 
ceedings and the prize court finds that there was no probable cause for the 
capture, damages must be paid for losses suffered by the vessel and by the 
owners of the cargo. 

(1) A vessel which has been diverted to port in violation of the provisions 
of Article 61 (3), regardless of the nature of its voyage or of its cargo, shall be 
released and the capturing belligerent must pay damages for the delay. 

(m) Postal correspondence on a captured neutral vessel is inviolable, 
unless it is being carried to or from a blockaded place on a vessel which is 
subject to condemnation for breach of blockade. 

(n) Postal parcels may be treated as cargo. 


SECTION 7. UNNEUTRAL SERVICE 


ARTICLE 64 


A belligerent may treat as an enemy merchant vessel: 

(a) A neutral vessel under the orders or immediate control of an agent 
of the enemy, or sailing under the convoy of enemy warships; 

(b) A neutral vessel in the exclusive employment of the enemy; 

(c) A neutral vessel on a voyage specially undertaken with a view to the 
transportation of individual passengers who are incorporated in the 
armed forces of the enemy, or with a view to the transmission of in- 
telligence in the interest of the enemy; 

(d) A neutral vessel transporting, with the knowledge of either the owner, 
the charterer, or the master, a military detachment of the enemy, or 
one or more persons who, in the course of the voyagé, with the consent 
of either the owner, the charterer or the master, directly assist the 
operations of the enemy. 


ARTICLE 65 


A belligerent may treat as an enemy warship: i 

(a) A neutral vessel taking a direct part in hostilities on the side of the 
enemy; 

(b) A neutral vessel exclusively engaged at the time in the transportation 
of enemy troops. 
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ARTICLE 66 


Articles 64 and 65(b) do not apply if the vessel began its voyage before the 
outbreak of war, but in such case the vessel may be required to return to a 
neutral port. 


SECTION 8. TRANSFER OF FLAG 
ARTICLE 67 


À prize court may treat as an enemy vessel: 

(a) A vessel transferred after the outbreak of war from the flag of a bel- 
ligerent to the flag of a neutral State unless it is proved that such transfer 
was not made in order to evade capture by the enemy. But the court may 
decline to receive such proof: 

(1) If the transfer has been made while the vessel was on a voyage or 
was in blockaded territory; 

(2) If a right to repurchase or recover the vessel is reserved to the 
vendor; 

(3) If the requirements of the municipal law governing the right to fly 
the flag under which the vessel is sailing, have not been fulfilled. 

(b) A vessel transferred within thirty days before the outbreak of war, if 
it is proved that such transfer was made in anticipation of the outbreak of 
war and for the purpose of evading capture by the enemy of the State from 
whose flag the vessel was transferred. 


SECTION 9. MARITIME BLOCKADE . 
ARTICLE 68 


A belligerent may blockade the ports and coasts belonging to or occupied 
by its enemy, but may not bar access to the ports or to the coasts of neutral 
States. 

ARTICLE 69 


A belligerent may support the enforcement of a blockade by proclaiming 
a blockade zone. Where the coast of a neutral State adjoins a belligerent 
coast, the limit of the blockade zone shall follow a projection of the frontier 
between the neutral State and the belligerent but shall not be such as to 
hinder access to neutral ports. In no case may a blockade zone close 
international straits. 
ARTICLE 70 


A belligerent may not establish on the high seas outside of a blockade 
zone a barred zone or other area however described in which it seeks to im- 
pose special prohibition, restriction or regulation upon the passage of neutral 
vessels. However, a belligerent may require neutral vessels in the im- 
mediate vicinity of its armed forces not to make use of their radio trans- 
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mitting apparatus except for S O S calls while in the immediate vicinity of 
such forces. 
ARTICLE 71 


Blockading forces, subject to the provisions of Article 54, may control the 
movement of all vessels and persons within a blockade zone. 


ARTICLE 72 


A blockade in order to be binding must be effective, that is to say, it must 
be maintained by a naval or aérial force sufficient really to prevent access to 
and egress from the blockaded territory by sea. The question whether a 
blockade is effective is a question of fact, but no blockade shall be considered 
effective unless surface or submarine vessels or aircraft of the blockading 
belligerent are actually patrolling or cruising off the blockaded territory. 


ARTICLE 73 


For the purpose of establishment and maintenance of a blockade, a 
belligerent must use surface or submarine vessels or aircraft, and may also 
use fixed obstacles and anchored automatic contact mines which become 
harmless on becoming unanchored. 


ARTICLE 74 


(1) A blockade must be applied impartially to all vessels, including those of 
the blockading belligerent. 

(2) Subject to Article 76, if a belligerent licenses or knowingly permits its 
own or any other vessels to pass through the blockade, the blockade is re- 
garded as raised. 

ARTICLE 75 


A blockade is not regarded as raised if the blockading forces are tempo- 
rarily driven off by bad weather. 


ARTICLE 76 


In circumstances of distress, acknowledged by an authority of the blockad- 
ing forces, a neutral vessel may enter a blockaded place and subsequently 
leave it, provided that it has neither discharged nor shipped any cargo there. 


ARTICLE 77 
A blockade, in order to be binding, must be declared in accordance with 
Article 78 (1) and notified in accordance with Article 79. 
ARTICLE 78 


(1) A declaration of blockade is made either by the belligerent or by the 
naval authorities acting in its name. It specifies: 
(a) The time when the blockade begins; 


192 NEUTRALITY IN NAVAL AND AËRIAL WAR 


(b) The geographical limits of the coast blockaded and of the blockade 
zone; 
(c) The time to be allowed for the departure of neutral vessels. 

(2) If the blockading belligerent or the naval authorities acting in its 
name, fail to establish the blockade in accordance with the declaration, the 
declaration is void and a new declaration is necessary in order to make the 
blockade operative. 

ARTICLE 79 


A declaration of blockade is notified: 

(a) to neutral States, by the blockading belligerent; 

(b) to the local authorities of the territory covered by the declaration of 
blockade, by the officer commanding the blockading force. 


ARTICLE 80 


The voluntary raising of a blockade, as also any restrictions in the limits 
of the blockade which may be introduced, must be notified in the manner 
prescribed by Article 79. 

ARTICLE 81 


A belligerent may capture an uncertified neutral vessel for breach of 
blockade at any time during the vessel’s voyage to or from a port or place 
against which an effective blockade existed at the time when the vessel 
commenced its voyage, provided that: 

(a) The liability of a neutral vessel to capture for breach of blockade is 
contingent on its knowledge, actual or presumptive, of the blockade; 

(b) Failing proof to the contrary, knowledge of the blockade is presumed 
if the vessel left a neutral port subsequently to the notification of 
the blockade to the State to which such port belongs, if such notifi- 
cation was made in sufficient time. 


ARTICLE 82 


(1) If a vessel otherwise liable to seizure for breach of blockade does not 
know or cannot be presumed to know of the blockade, notification must be 
made to the vessel itself by an officer of the visiting warship. This notifica- 
tion must be entered in the vessel’s log book, with indication of the day and 
the hour, and of the geographical position of the vessel at the time. 

(2) Aneutral vessel which leaves a blockaded port must be allowed to pass 
free if, through the negligence of the officer commanding the blockading 
force, no declaration of blockade has been notified to the local authorities or 
if in the declaration as notified no time for departure has been indicated. 


SECTION 10. MINES 
_ ARTICLE 83 


(1) A belligerent may not lay mines except in its territory and in the terri- 
tory of its enemy, in blockade zones, and as provided in Article 85. 
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(2) A belligerent may not, even in places specified by the preceding para- 
graph: 

(a) Lay automatic contact mines which are not anchored or otherwise 
secured unless they are so constructed as to become harmless 
within half an hour from the time that the belligerent who has laid 
them has lost control over them; 

(b) Lay automatic contact mines, anchored or otherwise secured, which 
do not become harmless on their becoming disconnected from their 
moorings. 

ARTICLE 84 


A belligerent laying mines in its own or its enemy’s territory outside a 
blockade zone shall notify all neutral States of the limits of the mined area. 


ARTICLE 85 


Except in blockade zones, a belligerent may not lay mines, whether 
anchored or not, on the high seas provided that, in the course of actual en- 
gagements with or pursuit by warships of its adversary, a belligerent may 
throw overboard mines which become harmless within half an hour of being 
thrown overboard. 


ARTICLE 86 
A belligerent shall not launch torpedoes which do not become harmless 
when they have completed their run. 
ARTICLE 87 


A neutral State may lay mines only in its territory. It shall notify all 
other neutral States and belligerents of the limits of the mined area. 


PART III. AERIAL WAR 
SECTION 11. CLASSIFICATION AND MARKINGS 


ARTICLE 88 
In time of war an armed private aircraft, when outside the jurisdiction of 
its own country, shall be deemed to have lost its status as a private aircraft, 
and shall thereafter be treated as if it were a belligerent military aircraft. 
ARTICLE 89 
No aircraft may possess more than one nationality. 


ARTICLE 90 


(1) A State shall provide in its national regulations that all aircraft having 
its nationality shall carry documents and bear distinctive markings indicat- 
ing their nationality and character. 
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(2) A State shall provide in its national regulations that the markings 
prescribed in paragraph (1) of this article shall be as large as practicable, and 
shall be visible from above, from below and from each side. 


ARTICLE 91 


A State shall promptly notify to all other States the regulations which it has 
adopted in accordance with Article 90. 


ARTICLE 92 
Falsification of the markings referred to in Article 90 is forbidden. 


ARTICLE 93 


(1) A belligerent shall use the means at its disposal to prevent aircraft 
having its nationality from displaying the distinctive markings of a neutral 
State. 

(2) If a belligerent authorizes or permits aircraft with its nationality to 
display the distinctive markings of a neutral State, any neutral State may 
forbid all the aircraft of that belligerent access to its territory during the war. 

(3) If an aircraft of belligerent nationality without authorization or per- 
mission displays the distinctive markings of a neutral State, any neutral 
State may within its territory seize and confiscate such aircraft and intern 
the crew. 


SECTION 12. GENERAL RIGHTS AND DUTIES OF NEUTRAL 
STATES 


ARTICLE 94 


A neutral State shall require a belligerent military aircraft which is in its 
territory at the time of the outbreak of war, to depart therefrom within twelve 
hours. The neutral State shall use the means at its disposal to intern 
belligerent military aircraft found in its territory after the expiration of this 
period. 

ARTICLE 95 


A neutral State-shall use the means at its disposal: 

(a) To prevent belligerent military aircraft from entering its territory; and 

(b) To compel them to alight if they have entered; and 

(c) To intern them after they have alighted, whether the landing be volun- 
tary or forced, together with persons and property on board. 


ARTICLE 96 


The neutrality of a State is not violated by the passage through its territory 
of public non-military or unarmed belligerent private aircraft. 
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ARTICLE 97 


The requirements of neutrality do not in general necessitate the closing of 
neutral aérial frontiers against the passage of aircraft of other neutral States. 


ARTICLE 98 


A neutral State may, when necessary for the protection of its neutral in- 
terests, intern an uncertified neutral aircraft which alights in its territory 
whether the landing be voluntary or forced. The neutral State may also 
sequester for the duration of the war all or part of the cargo. Passengers 
and crew shall be set at liberty. 


ARTICLE 99 


A neutral State shall use the means at its disposal: 

(a) To prevent the fitting out or arming within its territory of any aircraft 
which is intended to engage in hostile operations against a belligerent; 

(b) To prevent, subject to Article 94, the flight from its territory of any 
aircraft which is intended to engage in hostile operations against a 
belligerent, or which is intended to perform services of a military 
character for a belligerent. 


SECTION 13. GENERAL RIGHTS AND DUTIES OF 
BELLIGERENTS 


ARTICLE 100 


Belligerent aircraft are bound to respect the rights of neutral States and 
to abstain within neutral jurisdiction from the commission of any act the 
toleration of which by a neutral State would constitute a nonfulfillment of its 
neutral duty. 


ARTICLE 101 


A belligerent may not purchase, requisition, confiscate or convert a neutral 
private aircraft which lands in its territory or in territory held in military 
occupation, but must permit it to return to its home territory. 


ARTICLE 102 : 


Neutral aircraft over the high seas, if warned of the proximity of combat or 
of operations immediately preparatory thereto, shall make a reasonable de- 
tour to avoid interference therewith. The commanding officer of the bellig- 
erent forces may indicate the route to be followed and may escort the neutral 
aircraft around the area in question. If a neutral aircraft disregards the 
directions which it receives from the belligerent, it takes the risk of being 
fired on but the belligerent is responsible to the neutral State for any dam- 
ages resulting from requiring an unreasonable deviation. 
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SECTION 14. CERTIFIED AIRCRAFT 
ARTICLE 103 


A neutral State may issue a certificate of neutrality to an aircraft in ac- 
cordance with the rules laid down in Annex II to this Convention. 


ARTICLE 104 


The rules contained in Articles 42-46 inclusive are applicable in case of the 

certification of aircraft, subject to the following provisions: 

(a) The radio notices of departure, provided for in paragraph (4) of Article 
42, are compulsory in all instances for certified aircraft; 

(b) The convoys provided for in Article 43 are compulsory in all instances 
for certified aircraft and the convoying aircraft shall be commissioned 
military aircraft of the convoying State; 

(c) The distinctive markings provided for in Article 44, shall be such as 
are suited to aircraft and shall be determined by the certifying State 
and notified in advance to all other States and belligerents. 


ARTICLE 105 


(1) Certified aircraft shall report their location by radio every fifteen 
minutes during their flight and shall specifically draw attention to any devia- 
tion from their scheduled route. 

(2) The convoying aircraft shall also make reports, noting in each report 
the presence of the convoyed aircraft. The commander of the convoy shall 
arrange for alternating his reports and those of the convoyed aircraft. 


ARTICLE 106 


Belligerents are forbidden to utilize flights of certified neutral aircraft for 
the purpose of shielding their own aircraft or operations. 


ARTICLE 107 


Certified neutral aircraft may not fly over belligerent territory under 
penalty of attack, unless their route and time of flight have been fixed by 
agreement with the belligerent for the purpose of enabling them to reach 
their neutral destination, especially where such aircraft are making regu- 
larly scheduled flights on established routes. 


ARTICLE 108 


A neutral State may, before issuing a certificate of neutrality to an aircraft, 
require the posting of a bond for twice the value of the aircraft, conditioned 
upon the aircraft not entering belligerent territory, except as specified in 
Article 107. If the bond is forfeited, no certificate of neutrality may, during 
the war, be issued to an aircraft belonging to the same owner. 
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SECTION 15. VISIT, SEARCH AND CAPTURE 
ARTICLE 109 


(1) A belligerent commissioned military aircraft may signal a merchant 
vessel to stop as by radio or by firing a machine-gun burst across its bows. 

(2) If sea conditions permit the aircraft to alight, the aircraft shall alight 
and the procedure applicable to surface vessels shall be followed. 

(3) If the belligerent aircraft is unable to alight, it may require the vessel 
to proceed on its course under instructions as to speed until the sea moder- 
ates or until a naval vessel of the belligerent appears; if visit and search are 
not effected by either means within six hours, or if the aircraft does not re- 
main within sight or hearing of the merchant vessel, the vessel may resume 
its course at normal speed. 

(4) If the vessel when summoned does not stop, attempts to escape, 
resists visit and search, or does not proceed according to instructions, it may 
be compelled by force to stop and the belligerent shall not be responsible for 
resulting injury to life or property. 


ARTICLE 110 


Except as provided in Articles 102 and 107, certified neutral aircraft on 
scheduled flights are not subject to interruption by belligerents. 


ARTICLE 111 


(1) Uncertified neutral private aircraft are subject to visit and search by 
belligerent commissioned military aircraft. 

(2) Such belligerent aircraft may order such neutral aircraft to alight for 
visit and search in a locality reasonably safe and accessible. 

(3) Refusal, after warning, to obey such orders to alight or to proceed to 
such a locality for examination, exposes an aircraft to the risk of being fired 
upon. 

(4) If after visit and search the belligerent finds that neither the neutral 
aircraft nor its cargo is subject to condemnation or preémption, the belliger- 
ent shall supply the neutral aircraft with sufficient fuel to enable it to reach 
its original destination. 


ARTICLE 112 


The treatment of neutral aircraft, their capture and condemnation by a 
prize court after visit and search, shall follow by analogy the rules of Articles 
61 (1), 62, 63-67, inclusive, subject to the following provisions: 

(a) Paragraphs (a), (b), (c), (d), and (1) of Article 63 are not applicable. 

(b) If the aircraft is destined directly or indirectly for belligerent terri- 

tory or territory occupied by a belligerent, except in cases covered by 
Article 107, or for the service of a belligerent, it may be condemned. 
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PART IV. INTERPRETATION 


ARTICLE 113 


(1) If there should arise between two or more of the parties to this Con- 
vention a dispute of any kind relating to the interpretation or application of 
the provisions of the Convention, and if the dispute cannot be settled by 
diplomacy, it shall be settled in accordance with any applicable agreements 
in force between the parties providing for the settlement of international 
disputes. 

(2) In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement. Failing agree- 
ment by the parties upon the choice of another tribunal, the dispute shall be 
referred to the Permanent Court of International Justice; the court may 
exercise jurisdiction over the dispute, either under a special agreement be- 
tween the parties, or upon an application by any party to the dispute. 


ADDITIONAL DECLARATION 


ARTICLE 114 


The HIGH CONTRACTING PARTIES declare that every neutral State 
has a direct interest in the observance by belligerents of the law defining 
neutral rights, and a violation by a belligerent of a neutral right of one 
neutral State constitutes a violation of a neutral right of all neutral States. 


ANNEX I 
ARMS, AMMUNITION AND IMPLEMENTS OF WAR 


ARTICLE 1. The HIGH CONTRACTING PARTIES undertake to estab- 
lish a Committee of Experts composed of the naval or military attachés of 
their diplomatic missions accredited to The Hague, and of a representative 
of the Netherland Government who shall act as Chairman. 

ARTICLE 2. The Committee of Experts shall have power to revise the list 
of arms, ammunition and implements of war. 

ARTICLE3. The Chairman shall convene the Committee upon the written 
request of two of its members. 

ARTICLE 4. A simple majority of the members of the Committee shall 
constitute a quorum. 

ARTICLE 5. An item in the list may be removed from the list, or the 
description of an item on the list may be changed, or an item may be added 
to the list, by the vote indicated in the following three situations: 

(1) When no State party to this Convention is a belligerent and the 
representatives of a simple majority of the contracting parties con- 
CUT ; 
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(2) When one State party to this Convention is a belligerent and the 
representatives of that State and of a simple majority of the repre- 
sentatives of the neutral contracting parties concur; 

(3) When two or more States parties to this Convention are belligerents 
and the representatives of all such belligerents, or the representa- 
tive of one such belligerent and of a simple majority of the neutral 
contracting parties concur. 

ARTICLE 6. The Chairman shall communicate by telegraph, cable or 
radio to all States parties to this Convention, any change made in the list. 
ARTICLE 7. The revised list shall be in effect twenty-four hours after the 
despatch of the Chairman’s communication. 
LIST OF ARMS, AMMUNITION AND IMPLEMENTS OF WAR 


[The list is printed infra, p. 794 ff.] 


ANNEX II 
CERTIFICATES OF NEUTRALITY 
SECTION 1. VESSELS 
Rule 1 


Certificates of neutrality are issued by the government of the neutral State 
from which a merchant vessel is to begin its voyage. Ifthe vessel clears for 
a port of any other neutral State, the certificate shall be countersigned by an 
authorized official of that State. 


Rule 2 


(a) A neutral State may not issue a certificate of neutrality unless it has 
provided for the adequate supervision of the loading of the vessel. 

(b) If a countersignature is necessary under Rule 1, the countersigning 
State must participate in the supervision. 

(c) All belligerents shall also be given an opportunity to participate in the 
supervision. 

(d) In any case the record of supervision and of certification shall be open 
to subsequent examination by representatives of any neutral State or of any 
belligerent. | 

Rule 3 ° 


A neutral State may issue a certificate of neutrality to a neutral vessel if 
upon supervision it is found that: 

(a) The cargo does not include any goods the importation of which is 
prohibited by the law of the State of discharge; and 

(b) The cargo comes within an allocated portion of a quota if a belligerent, 
in accordance with Article 47 of this Convention, has notified the neu- 
tral State that it requires a quota for the importation of that com- 
modity into the neutral State of discharge; and 
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(c) The cargo is consigned to an authorized consignee in cases which are 
within Rule 4 of Annex IT; and 

(d) The vessel is not carrying as passenger or crew any person who would 
be subject to arrest under Article 62; and 

(e) The vessel is not so circumstanced as to acquire enemy ehatactot 
under Article 64, 65 or 67; and 

(f) The cargo does not inclide any goods destined for other than a neutral 
State, unless the belligerent destination is provided for by an agree- 
ment under Article 48 of this Convention; and 

(g) If the shipment is covered by an agreement under Article 48 of this 
Convention, all the terms of the agreement have been complied with. 


Rule 4 


A neutral State has no duty to censor postal correspondence carried on a 
certified vessel, but postal parcels shall be subjected to the same supervision 
as Cargo. 

Rule 5 


Except in cases covered by an agreement under Article 48 of this Conven- 
tion, a neutral State may not issue a certificate of neutrality to a belligerent 
vessel. 

Rule 6 


A certificate of neutrality shall contain: 

(a) A statement of the name, flag and ownership of the vessel; 

(b) A statement showing the ownership of the cargo; 

(c) A certification of the correctness of the manifest, crew list and pas- 
senger list to which it must be attached. 

(d) A statement that the vessel and its cargo will touch only at a neutral 
port or ports which port or ports shall be named in the certificate; pro- 
vided, however, that in cases covered by an agreement under Article 
48 of this Convention, the belligerent port or ports shall be designated. 


Rule 7 


The certificate of neutrality shall be signed as soon as the cargo is loaded 
on board and thereupon the hatches shall be sealed by an authorized official 
of the certifying State. 

If the seals are not intact upon arrival at the port of discharge, the fact 
shall be presumptive evidence that the privileges of the certificate have been 
violated. Upon demand, representatives of the certifying State and of the 
belligerents shall be permitted to inspect the seals before the hatches are 
opened at the port of discharge. If only part of the cargo is discharged, the 
hatthes shall be resealed by the authorities of the port before the vessel con- 
tinues its voyage. No additional cargo may be loaded nor passengers nor 
crew embarked in such port, unless the State of the port issues an additional 
certificate in accordance with these Rules. 
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Rule 8 


Belligerent ownership or origin of part or all of the cargo does not prevent 
certification. 
Rule 9 


A certificate of neutrality is valid only for the voyage for which it is issued. 
It must be surrendered to the neutral State of final discharge. 


Rule 10 


(a) If, prior to the clearance of a vessel, either of the belligerents has 
evidence of an attempt to secure, or of the securing of, a certificate for such 
vessel by fraud or deceit, such belligerent may, upon giving security for costs 
and damages, apply to a tribunal of the State from whose territory the vessel 
intends to clear, for an order restraining the issuance of the certificate or the 
clearance of the vessel. Notice of the application shall at once be given to 
the master of the vessel concerned. The procedure followed shall be that 
prescribed by the law of the forum. 

Upon the request of a belligerent, which gives security for costs and dam- 
ages, the authorities of the State from whose territory the vessel intends 
to clear, shall not allow the vessel to clear until after the belligerent has 
had an opportunity to submit its application to an appropriate tribunal. 
If the tribunal finds the charges of the belligerent unfounded, the vessel 
shall be permitted to clear and to proceed to its destination with a certificate, 
and the tribunal may condemn the belligerent to pay costs and damages 
for any injury resulting from the delay of the vessel or of its cargo. The 
belligerent so condemned shall be given an opportunity to secure a review 
of the condemnation by an appellate tribunal. 

(b) If either of the belligerents which has participated in the supervision 
of the loading of the vessel submits to a neutral State of discharge prima 
facie evidence that the certificate has not been properly issued, the neutral 
State of discharge shall permit representatives of that belligerent to super- 
vise the unloading of the cargo and debarkation of the passengers in its ports 
and to examine the persons and the cases, bales or other containers which 
are under suspicion. 

(c) If the belligerent is not satisfied that its charges were unfounded, 
upon its giving security for costs and damages, the neutral State of discharge 
shall facilitate a determination of the issue in its courts. Pending the final 
decision of the courts, the neutral State shall impound the goods and detain 
any suspected persons. The vessel shall be released on bond. 

(d) The neutral State shall provide that the State which issued the 
certificate may be heard in any such court proceedings. 

(e) If the court finds that the belligerent’s charges are sustained, it shall: 

(1) if the goods involved in the charges of fraud or deceit are not in 
excess of a quota, established under Article 47, decree the forfeiture 
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of such goods to the government of its own State, but that State is 
under a duty to see that none of the goods so forfeited subsequently 
reaches a belligerent; 

(2) if the goods are in excess of a quota, established under Article 47, 
decree the forfeiture of the goods to the certifying State; and in such 
case the goods must be re-shipped to the certifying State or ware- 
housed under bond for the duration of the war. 

If the forfeited goods form more than half the cargo by either 
value, weight, volume or freight, or if the master or owner of the vessel 
is privy to any fraud or deceit, the court shall decree the forfeiture of the 
vessel’s bond to the same State to which the goods were forfeited. 

If a person detained under paragraph (b) of this Rule is found to be 
a person who would have been subject to arrest by a belligerent if 
found upon an uncertified vessel, the neutral State shall intern him. 

(f) If the court finds that the belligerent’s charges are not sustained, it 
may condemn the belligerent to pay costs and damages to the owner of the 
goods and, in appropriate cases, to the owner of the vessel or to the person 
detained. The neutral State shall forthwith cancel the vessel’s bond and 
release the goods to their owners and set at liberty any persons detained. 


SECTION 2. AIRCRAFT 
Rule 11 


The procedures relative to the certification of aircraft shall follow by anal- 
ogy Rules 1-10 inclusive. 


ANNEX Ill 
QUOTAS 


Rule 1 


When a belligerent gives the notification mentioned in paragraph (2) of 
Article 47, it shall at the same time designate one of its nationals to serve asa 
member of a Quota Board. The neutral State on whose imports a quota is 
demanded shall forthwith designate one of its nationals to serve on the 
Quota Board and the two persons designated shall agree on the third mem- 
ber who shall be a national of another neutral State and who possesses the 
necessary technical qualifications. If they are unable to agree within a per- 
iod of ten days, the third member shall, on the application of either State, be 
appointed by the President of the Permanent Court of International Justice; 
but if the President be a national of one of the interested States, then by the 
Vice President, but if he be similarly disqualified, then by the eldest judge 
not so disqualified. The third member shall act as chairman of the Quota 
Board. 
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Rule 2 


The neutral State shall make all pertinent data available to the Quota 
Board. 
Rule 3 


Unless the Quota Board unanimously agrees upon a different procedure, 
it shall fix quotas upon those commodities which the belligerent alleges are 
passing to its adversary in their original or in a processed state; such quotas 
shall be based upon the average annual imports into the neutral State during 
the five-year period next preceding six months prior to the outbreak of the 
war. 

Rule 4 


Notwithstanding the provisions of Rule 3, the Board may, by majority 
vote, fix a larger quota for a given commodity if the neutral State gives satis- 
factory assurances that all imports of that commodity will be placed under 
the control of a governmental agency which will provide adequate safeguards 
against the export of that commodity in its original or in a processed state to 
any belligerent, whether directly or indirectly. 


Rule 5 


If both belligerents demand the fixing of quotas, two separate Boards shall 
be constituted and shall function separately; but the chairmen of the two 
Boards shall have power to avoid any conflict by reconciling divergences of 
the two Boards. 

Rule 6 


When, because of geographical or other considerations, a majority of the 
Quota Board decides that such a procedure is appropriate, a quota may be 
placed only upon imports into designated ports, territories, colonies or 
dominions of the neutral State. 


Rule 7 


The allocation of shares of a quota among exporting States shall be de- 
termined by the State upon whose imports the quota is fixed, but a share 
allocated to a belligerent shall not exceed the normal amounts imported 
from that belligerent during the period upon which the qtiota is based. 


RIGHTS AND DUTIES OF NEUTRAL STATES 
IN 
NAVAL AND AERIAL WAR 


INTRODUCTORY COMMENT 


In the period immediately following the close of the World War, the sub- 
ject of neutrality received but scant attention in either official or academic 
circles. This neglect seems to have been due in part to a feeling that the 
rules of neutrality could not profitably be reconsidered until some time had 
elapsed after the close of the war. The Advisory Committee of Jurists 
which met at The Hague in 1920 to prepare a plan for the Permanent Court 
of International Justice recommended that a conference should be convened 
for the purpose of 

(1) Re-establishing the existing rules of the Law of Nations, more 
especially and in the first place, those affected by the events of the 
recent War; 

: (2) Formulating and approving the modifications and additions ren- 
dered necessary or advisable by the War, and by the changes in the 
conditions of international life following upon this great struggle... . 


No definite action was taken to carry out the purposes of this recommenda- 
tion when the matter was discussed at the First Assembly of the League of 
Nations. At the Barcelona Conference on Freedom of Transit in 1921, Sir 
Cecil Hurst of Great Britain expressed the opinion that the inaction of the 
Assembly was due to the feeling 
that the present time, so soon after the conclusion of the great struggle 
which has devastated Europe, is scarcely ripe for asking the Powers to 
sit round a table and confer upon the rights and duties of belligerents. 
It was thought at Geneva . . . that it would be better to leave a ques- 
tion of this sort for a little longer, in the hope that there may be a better 
chance of coming to an agreement when the feelings created by the late 
war have been allowed to subside. (Verbatim Reports and Texts Relating 
to the Convention on Freedom of Transit, p. 148.) 


The Statute on Freedom of Transit drawn up at the Barcelona Conference, 
contained in Article 8 the following provision: ‘This statute does not pre- 
scribe the rights and duties of belligerents and neutrals in time of war.” 1 
Hudson, International Legislation (1931), pp. 625, 635. 

In part also this post-war neglect of neutrality was due to the widely held 
view that the establishment of the League of Nations had outmoded, if it had 
not wholly eliminated, the traditional concepts of neutrality. This point of 
view is expressed in the statement of President Wilson that “Neutrality is no 
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longer feasible or desirable where the peace of the world is involved and the 
freedom of its peoples.” Cf. Introductory Comment, Draft Convention on 
Rights and Duties of States in Case of Aggression, prepared by the Research 
in International Law and published as Part III of this volume, infra. 

The subject of neutrality was not, however, wholly ignored and numerous 
specific instances might be adduced to illustrate the fact that governments 
were still prepared to apply the law of neutrality in appropriate instances. 
By way of example, it may be recalled that at the Washington Conference on 
the Limitation of Armaments, 1921-1922, the governments there represented 
prepared a treaty on the use of submarines, in the course of which they formu- 
lated certain rules governing the belligerent rights of visit and search on the 
high seas. This treaty was revised at the London Naval Conference of 1930 
and the rules there drawn up were embodied in a Procès- Verbal of November 
6, 1936, to which forty-six States were parties as of September, 1938. At the 
Sixth International Conference of American States held in Havana in 1928, 
an elaborate Convention on Maritime Neutrality was adopted and has since 
been ratified by the following States: Bolivia, Dominican Republic, Ecuador, 
Nicaragua, Panama, and United States of America. 

The Congress of the United States in 1935, 1936, and 1937 debated at 
length the subject of neutrality and enacted legislation thereon. On March 
8, 1934, the French Government promulgated a set of prize rules which reflect 
its view upon some neutral rights. On July 8, 1938, the Italian Government 
issued an elaborate set of provisions setting forth the views of the Italian 
Government on certain questions involved in the law of neutrality. On 
May 27, 1938, representatives of the Governments of Denmark, Finland, 
Iceland, Norway, and Sweden signed at Stockholm a declaration expressing 
their belief that it was desirable that in case of war between foreign States, 
the rules of neutrality applied by them should be similar. Pursuant to that 
declaration, the signatory governments have issued rules of neutrality which 
are substantially identical. Estonia, Latvia and Lithuania have followed 
suit. See Deák and Jessup, Collection of Neutrality Laws, Regulations and 
Treaties of Various Countries (1939), pp. 481, 572, 742, 756. 

Concurrently, the literature of international law and the debates of 
scientific bodies concerned with international law, have indicated a steadily 
increasing interest in the law of neutrality. A striking indication of the 
trend is found in the records of the International Law Association. In 1934 
that organization adopted the so-called Budapest Articles of Interpretation 
of the Pact of Paris. Those articles clearly revealed the attitude which since 
1920 has tended to assert that a new body of law has superseded the old law 
of neutrality. See the Draft Convention on Rights and Duties of States in 
Case of Aggression, Part ITI of this volume, infra. In 1938 the same ore 
zation adopted the following resolution: 


1. Through general non-observance, Art. 16 of the Covenant of the 
League of Nations appears to be at the present time inoperative. 
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2. The rights and duties of neutrals should be examined in the light 
of the renunciation of war contained in the Pact of Paris. 

3. Neutrality still exists as between non-members of the League and 
as between members and non-members. 

4. According to the practice of nations, neutrality is not abrogated, 
even as between members of the League. 

5. The Neutrality Committee is accordingly requested to submit to 
the next Conference of the Association their draft Convention on Neu- 
trality, taking into consideration the changes, if any, wrought by the 
Covenant of the League of Nations, the Pact of Paris and any other 
general international instruments, and the practice of non-intervention. 
(Bulletin of the International Law Association, No. 5, Nov. 1938, p. 5.) 


Although this resolution, in paragraphs 2 and 5, preserves continuity with 
the previous resolution of the Association, paragraphs 3 and 4 stress the 
existence of the law of neutrality in the traditional meaning of that term. 

The Research in International Law, in addressing itself to a study of the 
law of neutrality, has taken into account such fundamental documents as the 
Hague Conventions and the Declaration of London of 1909, and has sub- 
jected them to a reéxamination in the light of the events and practices of the 
World War, 1914-1918, and of the developments in such fields as those of 
aeronautics and telecommunications. 


TABLE OF REFERENCES 


Under the text of most of the articles of this Draft Convention will be 
found “Comparable Texts” quoted from the appropriate articles of prior 
documents both official and unofficial. Citations are not inserted for each 
Comparable Text but the documents may be found in the following sources: 

Conventions signed at the Second Hague Peace Conference in 1907 
(cited, e.g., “Thirteenth Hague Convention, 1907”): Deák and Jessup, A 
Collection of Neutrality Laws, Regulations and Treaties of Various Countries 
(1939), Part II, No. 28 ff. 

The Declaration of London, 1909: tbid., No. 32. 

The Convention on Maritime Neutrality signed at the Sixth International 
Conference of American States in Havana, 1928: ibid., No. 35. 

The Treaty of Washington between the United States and Great Britain, 
signed May 8, 1871: ibid., No. 26a. 

Additional Act to the Public Act of the European Commission of the 
Danube of November 2, 1865, Relative to the Mouths of the Danube, 
signed at Galatz, May 28, 1881: 72 British and Foreign State Papers, p. 7. 

Treaty for the Limitation and Reduction of Naval Armament, signed at 
London, April 22, 1930, Procès-verbal of December 31, 1936: Deák and 
Jessup, op. cit., Part II, No. 36. 

Resolution Relating to the Scheme of Observation of the Spanish Fron- 
tiers by Land and Sea, Adopted by the Non-Intervention Committee, 
March 8, 1937: British Parliamentary Papers, Spain No. 1 (1937), Cmd. 
5399. 

Institut de Droit International: Scott, L'Institut de Droit International, 
Tableau Générale des Travaux (1878-1918), (1920), Resolutions of 1875, p. 
17 ff.; Resolutions of 1877, p. 18 ff.; Resolutions of 1882-1883, p. 57 ff.; 
Resolutions of 1887, p. 119 ff.; Resolutions of 1894, p. 176 ff.; Resolutions 
of 1898, p. 211 ff.; Resolutions of 1911, p. 248 ff.; Oxford Manual of 1913, 
p. 257 ff. 

American Institute of International Law: Institut Américain de Droit 
International, Acte Final de la session de La Havane (Deuxième session de 
l'Institut), 22-27 Janvier 1917, Resolutions et Projets, (1917), p. 79 ff. 

International Law Association: the Reports of the Association for the years 
indicated. A special word is required regarding the Report of the Ports- 
mouth Conference in 1920. The texts cited under that year are from the 
Report of the British Maritime Law Committee. This British Report 
begins at p. 169 of the volume. It is followed by several appendices which 
are to be found at page 191 ff. 

Throughout the Comments, reference is made whenever possible to the 
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Collection of Neutrality Laws, cited above, edited for the Research in Inter- 
national Law by Professor Deák and the Reporter, and concurrently pub- 
lished by the Carnegie Endowment for International Peace. 

Some references are made to another current publication of the Research 
in International Law, namely, the Draft Convention on Rights and Duties of 
= States in Case of Aggression, which will be published as American Journal of 
International Law, Supplement, Vol. 33 (October, 1939). 

Many of the Comments in this Draft Convention are the product of the 
studies of the Assistant Reporter, Mr. Oliver J. Lissitzyn, and others were 
originally prepared by Dr. Alice M. Morrissey and Mr. Norman J. Leonard. 
The Reporter, however, assumes responsibility for the form in which the 
Comments are published. 


PART I. GENERAL 
SECTION 1. USE OF TERMS 


ARTICLE 1 


As the terms are used in this Convention: 
(a) A “State” is a member of the community of nations, 


COMMENT 


This use of the term “State” is in accord with the prior practice of the 
Research in International Law. 


[As the terms are used in this Convention:] 
(b) A “belligerent” is a State or a politically organized group at war with 
a State or with a politically organized group. 


COMMENT 


This explanation is included to bring out the fact that a belligerent may 
be a party to an international or to a civil war provided, in the latter case, 
that belligerency has been recognized. No attempt is made to deal with 
the question of the effect of recognition or non-recognition of the belligerency 
of the parties to a civil strife. The situation envisaged is as follows: Group 
B is in armed revolt against the government of State A. When and under 
what circumstances is the law of neutrality applicable to State C? It seems 
clear that if the government of State A recognizes the belligerency of Group 
B either directly or indirectly by establishing a blockade or by exercising 
other belligerent rights, State A cannot object if State C also recognizes 
the belligerency of Group B and proclaims the neutrality of C. The dis- 
cussions on this point between Great Britain and the United States during 
the American Civil War are familiar. The British position then taken was 
clearly correct (cf. 1 Hyde, International Law (1922,) p. 79), The same view 
is supported by official opinion in the United States (statement of Secretary 
of State Cass, May 22, 1858, 2 Moore, History and Digest of International 
Arbitrations (1898), pp. 1599-1601; Opinion of Attorney General Black, 
May 15, 1858, 9 Ops. Atty. Gen. 140), and in Great Britain (1 Smith, Great 
Britain and the Law of Nations (1932), pp. 264, 301, 309, 314, quoting opin- 
ions of the Law Officers). The Institut de Droit International has taken a 
like position (18 Annuaire, 1900, p. 228). It is, however, not clear that such 
recognition by the Government of State À compels State C to accept the 
status of a neutral. G. G. Wilson, “Insurgency and International Maritime 
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Law,” 1 American Journal of International Law (1907), pp. 46, 55, and 
Rougier, Les guerres civiles et le droit des gens (1908), pp. 381, 383, 402-404, 
410, take the position that third States are not concluded by such recog- 
nition by the parent State. 

Apart from the question of recognition of belligerency by the government 
of State A, there is much authority for the proposition that State C is free 
to grant or to withhold recognition in its own discretion, provided that it 
does not extend premature recognition and thus be charged with illegal 
intervention in the domestic affairs of another State. This general proposi- 
tion has been asserted in the United States on several occasions. Cf. Presi- 
dent Grant, Message to Congress, Dec. 6, 1869, 1 Moore, Digest of Interna- 
tional Law (1906), p. 194; Secretary Fish to Mr. Motley, Sept. 25, 1869, ibid., 
p. 192; The Ambrose Light (1885), 25 Fed. 408,418. The British Law Officers 
took the same view during the Cretan insurrection. 1 Smith, op. cit., p. 
263; see also Lord Stanley to Sir Frederick Bruce, Nov. 30, 1866 (57 British 
and Foreign State Papers, pp. 1126, 1134). 

There is also authority for the proposition that recognition of belligerency 
by State C does not bind States Dor E. In other words, though C proclaims 
its neutrality and permits the exercise of belligerent rights, D and E may 
refuse to accept the status of neutrality and may refuse to countenance the 
exercise of belligerent rights by Group B or by State A. This point of 
view was strongly stated by Secretary Hay in a letter to the Secretary of the 
Navy, Nov. 15, 1902. United States Naval War College, International Law. 
Situations, 1902, pp. 79, 81. The Permanent Court of International Jus- 
tice seems to have shared this view in speaking of the recognition of the 
Polish forces by the Allied Powers as not conclusive upon Germany. Pub- 
ications of the P.C.I.J., Series A, No. 7, pp. 27-28. Wilson and Rougier 
(loc. cit.) take the same view, as did the Institut and its reporter, Desjardins 
(18 Annuaire, 1900, pp. 211, 212, 228), and the Spanish naval instructions 
of 1898, Art. 1 (United States Naval War College, International Law Docu- 
ments, 1925, p. 18). 

Theoretically, it should be possible to say that at some given time bel- 
ligerency—and therefore neutrality—do exist, but the practice of States 
does not seem to afford any such test. Accordingly in the contest between 
State A and Group B, States C and D may assume the status of neutrality 
and States E and F may decline to do so. Warships of State A could then 
exercise belligerent rights on the high seas against the vessels of C and D 
but not against the vessels of E and F. Such a situation would undoubtedly 
create difficulties but this Draft Convention is not the place in which an at- 
tempt should be made to resolve them. 

This Draft Convention also omits all consideration of the problem of the 
rights and duties of insurgents. 

Although an explanation of the use of the term “war” might be included, 
it is believed that that task also lies outside of the scope of this Draft Con- 
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vention. The difficulty of distinguishing between “war” in its legal sense 
and armed conflicts such as that in China today (1939) requires no demon- 
stration. Cf. Quincy Wright, “When Does War Exist?”, 26 American 
Journal of International Law (1932), p. 362; ‘Changes in the Conception of 
War,” 18 ibid. (1924), p. 755. Regardless of theoretical considerations or 
legal definitions, if the States of the world choose to regard a formal armed 
conflict between two of their number as not being “war” and particularly 
if the contestants themselves choose to take the same view, the law of neu- 
trality is not in effect. That is the necessary conclusion from current in- 
ternational practice. Undoubtedly difficulties arise, as in civil wars, if 
international opinion is not unanimous, but again it is not for this Draft 
Convention to propose a solution of those difficulties. As in many other 
instances, it is necessary to leave that point in abeyance. 


[ås the terms are used in this Convention:] 
(c) A “neutral State” is a State which during the existence of a war is 
not a belligerent in that war. 


COMMENT 


This use of the term “neutral State” follows from the use of the term 
“belligerent” in the preceding paragraph. The existence of a state of war 
is again posited without attempting to suggest the criterion for determining 
that fact. 

It is necessary to consider a situation in which State A is at war with State 
B and State M is at war with State N. As to A and B, M may be a neutral; 
as to M and N, A may be neutral. Such a situation existed and was pro- 
ductive of complexities during the coexistence of the Great Northern War 
and the War of the Spanish Succession. See Jessup and Deák, Neutrality, 
Its History, Economics and Law, Vol. I, “The Origins” (1935), pp. 82, 118. 
This contingency is covered in the explanation of the use of the term ‘‘neu- 
tral State” by defining the status of the State with reference to a particular 
war in which it is not involved. It is thus apparent that a State may be 
both a belligerent and a neutral at the same time although, of course, not 
with reference to the same war. As the terms are here used, during a state 
of war, every State is either a belligerent or a neutral State. No provision 
is made, therefore, for the existence of an intermediate status. Query, 
whether certain Latin American republics acquired such an intermediate 
status after the United States became a belligerent in 1917. For example, 
the Government of Brazil informed the Secretary of State of the United 
States that the President of Brazil had approved a law “which revokes 
Brazil’s neutrality in the war between the United States of America and 
the German Empire.” United States Naval War College, International 
Law Documents, 1917, p. 64. The Governments of Costa Rica and Guate- 
mala informed the Government of the United States that they would be 
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glad to offer the hospitality of their ports and waters to the naval vessels of 
the United States. Jbid., pp. 77 and 162. The Government of El Salvador 
made a similar offer declaring that “its state of neutrality could not bring 
it to consider the United States as a belligerent subject to the common rules 
of International Law.” Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 564. The Government of Uruguay decreed on June 18, 1917, 
that “no American country which in defence of its own rights should find 
itself in a state of war with nations of other continents will be treated as 
belligerents.”” United States Naval War College, loc. cit., p. 249. The 
German Government did not consider that a state of war between Uruguay 
and Germany resulted from this decree. Martin, Latin America and the 
War (1925), p. 375 ff. 

This Draft Convention does not attempt to deal with situations in which 
a State, by reason of the assumption of obligations such as those contained 
in the Covenant of the League of Nations, or otherwise, is obligated not to 
be a neutral State in wars which occur under certain circumstances. For 
the purposes of this Draft Convention no distinction is made between differ- 
ent kinds of wars nor is there consideration of the question whether a war 
may be “legal,” “illegal,” or ‘‘extra-legal.”’ 


[As the terms are used in this Convention:] 
(d) “Port” includes harbors and roadsteads. 


COMMENT 


For drafting purposes it is desirable to include this term. The question 
arises, for example, in connection with the regulation of the number of ships 
of a belligerent party which may be in a neutral “port” at any one time. 


[As the terms are used in this Convention:] 
(e) A ‘‘blockade zone” is that area of water extending fifty miles from 
a blockaded coast, proclaimed by a belligerent to be such a zone. 


COMMENT 
In dealing with the articles on blockade and with some of the other 
articles, it has been found easier to employ a term such as that here suggested. 
The substantive questions involved in the use of this term are considered in 
connection with Article 69 infra. 


[As the terms are used in this Convention:] 
(£) The ‘‘territory”’ of a State or of a belligerent comprises its land and 
territorial waters and the airspace above them. 


COMMENT 


This explanation of the use of the term “territory ” is substantially identi- 
cal with that appearing in Article 1 (c) of the Draft Convention on Extradi- 
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tion and with Article 1 (d) of the Draft Convention on Jurisdiction with 
Respect to Crime published by the Research in 1935. 29 American Journal 
of International Law (1935), Supplement, pp. 68, 470. In the respective 
Comments on those two paragraphs of the previous Drafts (pages 68 and 
470), there will be found a discussion of various uses of the term “territory” 
in international law. As indicated in the latter Comment, it seems to lie 
outside the scope of the present Convention “to determine what lands, wat- 
ers and airspaces belong to each State.” Such questions may be answered 
by reference to general international law and to treaty, but cannot be deter- 
mined here. The question may arise, for example, whether a neutral State 
is under an obligation to see that the duties of neutrality are fulfilled in 
territory to which it occupies the position of suzerain, protector, lessee, 
mandatary, ete. This Draft Convention does not seek to supply an answer 
to such questions. It is assumed that the territory of a neutral State or of 
a belligerent would clearly include its colonies and similar dependencies. 
As the term “territory” is used in this Draft Convention, it is not intended 
to apply in its metaphorical sense to vessels upon the high seas; nor is it 
intended to apply in its metaphorical sense to a State’s embassies or lega- 
tions. Since this Draft does not deal in general with the obligations of a 
belligerent in military occupation of enemy territory, the term ‘‘territory of 
a belligerent” does not in general refer to territory which is held in military 
occupation. The use of both terms, however, will be found in Articles 17, 21 
and 101. The question whether various other belligerent rights or duties 
are applicable in territory held in military occupation might require determi- 
nation according to rules of international law which are not dealt with in 
this Draft Convention. 


[As the terms are used in this Convention:] 
(g) “Arms, ammunition and implements of war” are those articles listed 
in Annex I to this Convention. 


COMMENT 


There seems to be some tendency to assert that the phrase “arms, ammu- 
nition and implements of war” now has an established meaning in interna- 
tional usage. Cf. Morrison, in Proceedings of American Society of Interna- 
tional Law, 1937, pp. 67-73. Whether or not that be true, it is desirable to 
give the phrase a fixed but revisable meaning in this Draft Convention. 
Following numerous precedents in modern multipartite instruments, this 
Draft Convention includes the list and procedures for Its revision in an 
Annex; see infra, p. 794 ff. 


[As the terms are used in this Convention:] 
(h) A ‘‘mile” is one sixtieth of a degree of latitude at the equator. 
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COMMENT 


Due to the confusing terminology regarding mileage, it seems desirable to 
explain the use of this term. As adopted by the British Hydrographic 
Office, this mile is known as the ‘‘admiralty mile” and equals 1853.2 meters; 
the official United States Coast Survey figure is 1853.248 and the French 
figure is 1853.9. See Jessup, Law of Territorial Waters and Maritime Juris- 
diction (1927), p. xxxviii. 

By more or less universal acceptance, 2 marine or nautical or geo- 
graphical mile is a distance corresponding to one-sixtieth part of a de- 
gree of a great circle on a sphere whose surface is equal in area to that of 
the earth. This distance is usually computed as 1,852 meters or 
6,080.27 feet, though agreement does not exist on the exact figure. See 
Bowditch, American Practical Navigator (1930 ed.), p. 10. On the his- 
tory of the mile, see 11 Hydrographic Review (1934), p. 131. (Hudson, 
Cases and Other Materials on International Law (2d ed., 1936), p. 395, n. 2.) 


[As the terms are used in this Convention:] 
(i) A ‘neutral vessel” is a merchant vessel entitled to fly the flag of a 
neutral State. 
COMMENT 


The term ‘‘neutral vessel” is selected here for use throughout the Draft 
and, in accordance with the explanation contained in this paragraph, it must 
always be read to refer to a neutral merchant vessel. 

It is not within the scope of this Draft Convention to attempt a definition 

of ‘‘merchant vessel,” but certain aspects of the problem may be noted. 
In the first place, it may be necessary to determine whether a particular 
floating structure is a “‘vessel.”” Prize courts may be influenced by the de- 
cisions of their own admiralty courts in reaching a decision on this question. 
The subject has been considered in many cases in the United States. It 
has been held, for example, that for purposes of admiralty jurisdiction in 
the United States, a dredge is a vessel (North American Dredging Co. v. 
Pacific Marl. S.S. Co. (1911), 185 Fed. 698); so, also, a derrick scow (The 
Sunbeam (1912), 195 Fed. 468); but not a scow platform (Ruddiman v. 
A Scow Platform (1889), 38 Fed. 158); or a pile driver (The Pile Driver E.O.A. 
(1895), 69 Fed. 1005); or a fixed floating dry dock (Cope v. Vallette Dry 
Dock Co. (1887), 119 U. S. 625). In interpreting statutes, the courts 
of the United States have held that the term ‘‘vessel of commerce” in- 
eluded a whaling ship (United States v. Cutler (1853), Fed. Cas. 14,910). 
For the purposes of Sections 4546, 4547 and 4612 of the Revised Statutes, 
it has been held that the term “merchant ship” does not include a vessel 
engaged in porgy fishing (The Grace Darling (1878), Fed. Cas. 5651). 
' With regard to the meaning of ‘‘merchant vessel” for purposes of inter- 
national law, the following statement was made by Mr. Elihu Root as a mem- 
ber of the delegation of the United States at the Washington Conference 
on the Limitation of Armament, 1921-1922: 
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Senator Schanzer had also suggested that Resolution I be completed 
by including a definition of “a merchant ship.” Throughout all the 
long history of international law no term had been better understood 
than the term “a merchant ship.” 

It could not be made clearer by the addition of definitions, which 
would only serve to weaken and confuse it. The merchant ship, its 
treatment, its rights, its protection, and its immunities, were at the base 
of the Law of Nations. Nothing was more clearly or better understood 
than the subject called “merchant ship.” (Conference on the Limitation 
of Armament, Washington, November 12, 1921-February 6, 1922, Govern- 
ment Printing Office, Washington, 1922, p. 610.) 


With reference to the same discussion, Secretary of State Hughes as Chair- 
man of the Conference suggested that it was unnecessary to define merchant 
vessels: ‘‘He assumed that all the representatives present accepted the 
proposition that merchant vessels, as merchant vessels — a category well 
known — stood where they were under the law, and that this Resolution 
defined the duties of submarines with respect to them.” Ibid., p. 692. 
The debate to which these remarks were addressed had reference to the 
status of armed merchant vessels, as to which see Comment under Articles 
2, 28, 54 and 55, infra. 

Less certainty concerning the definition of “merchant vessels” had been 
revealed in the discussions at the London Naval Conference of 1908-1909. 
At the Eleventh Plenary Session, Professor Wilson, delegate of the United 
States, made the following statement: 


Il me semble que l’expression ‘navires de commerce,” qui se trouve 
dans le Rapport, est susceptible de recevoir des interprétations diffé- 
rentes. Dans l’expression ‘‘navires de commerce” sont généralement 
compris les navires que nous appelons merchant ships. Nous considé- 
rons que les navires se divisent en deux catégories: (1) les navires 
d'État: (2) les navires privés. Dans le terme “navires privés” nous 
comprenons toute espèce de navire privé (les navires de commerce, les 
yachts des particuliers, &c.). Je désire seulement demander une 
interprétation par la Conférence de l'expression ‘navires de commerce.” 


Après explication, il est entendu que le sens indiqué par M. Wilson 
sera considéré comme le sens exact du mot ‘navire de commerce,” qui, 
ainsi que l’indique M. Renault, comprend tous les navires autres que 
les navires d'État. (Proceedings of the International Naval Conference, 
held in London, December, 1908-February, 1909, British Parliamen- 
tary Papers, Misc. No. 5 (1909), Cd. 4555, p. 221.) 


In prize proceedings, prize courts have frequently been faced with the 
necessity of determining whether a particular captured vessel was or was not 
a vessel, since in general prize courts are held to be without jurisdiction unless 
the structure captured is a vessel. For the purpose of applying various prize 
regulations, or for the purpose of applying some of the Hague Conventions, 
prize courts have ruled on this question. 

The Rumanian Prize Code of 1917 provides in Article I: 


ee. 
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Sous la dénomination de vaisseaux de commerce sont désignés les 
corps flottants de toutes espètes, inscrits aux régistres de la marine 
commerciale des différents États. 


According to Article II, the provisions of the Code apply only to “vaisseaux 
de commerce” and their cargoes with such exceptions as are specifically pro- 
vided for. Verzijl, Le Droit des Prises de la Grande Guerre (1924), p. 323. 
See also references to other prize codes infra, p.217. The following were held 
by prize courts during the World War to be “merchant vessels” within the 
meaning of the prize codes or ordinances which the courts applied: 


Hulls of old torpedo boats without engines converted to commercial use 
for the carriage of goods: 
The Leonilda et al. (1917), Fauchille et Basdevant, Jurisprudence 
wtalienne en matière de prises maritimes (1921), p. 194. 


Barges or lighters: 
The Lela, et al. (1917), ibid., p. 199. 


A dredge: 
The Austria (1917), ibid., p. 226; 
The De Brussels 31 (1917), 1 Fauchille et De Visscher, Jurisprudence 
allemande en matière de prises maritimes (1924), p. 236; 1 Entschei- 
dungen des Oberprisengerichts in Berlin (1918), p. 310. 


A pleasure boat: 
The Kénigin (1919), Fauchille et Basdevant, op. cit., p. 381; 
The Primavera (1916), 1 Fauchille et De Visscher, op. cit., p. 146; 1 
Entscheidungen des Oberprisengerichts in Berlin (1918), p. 194. 


The French Prize Court held that a German tug employed in the coaling 
business at Algiers was subject to condemnation since ‘‘le régime des prises 
est applicable à tous bâtiments marchands de mer, à quelque usage que ces 
bâtiments soient employés.” The D.-K.-D (1920), 2 Décisions du Conseil des 
Prises (1923), p. 89. In the case of the Primavera, supra, the German court 
referred to the discussion of the point at the London Conference and, after 
noting that the Prize Ordinance exempted such classes of ships as hospital 
ships and fishing vessels, concluded that any ship not owned by a government 
was a Kauffahrteischif within the meaning of the Prize Ordinance. In the 
case of the De Brussels 31, supra, the German court stressed the size, con- 
struction and “certain importance” of the dredging vessel and scows and 
stated that cable-laying, salvage, and ice-breaking ships would also be classed 
as merchant vessels. ‘The exact nature of the vessel was also stressed by the 
court in ordering the release of Russian lighters and tugs seized in Libau on 
the ground that their size, purpose, and absence of national flags or papers 
indicated that they were not Kauffahrteischiffe (the Assistent and Undine 
(1916), 1 Entscheidungen des Oberprisengerichts in Berlin (1918), p. 150). 

In cases calling for the application of the Sixth Hague Convention pro- 
viding for days of grace to be given to enemy merchant vessels, the prize 
courts dealt with a similar problem. In the case of the Germania (1917 A. C. 
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375), the British court held that a German racing yacht found in a British 
port at the outbreak of the war was not a ‘navire de commerce” within the 
meaning of the Convention since that Convention was designed for the pro- 
tection of commerce. To the same effect, the Oriental (1915), 1 Lloyd’s 
Reports of Prize Cases, 355. <A similar result was reached in the case of a 
pleasure vessel before the French Prize Court: the Tolna (1920), 2 Décisions 
du Conseil des Prises (1923), p. 85. Seagoing tugs, lighters and launches em- 
ployed by a German corporation engaged in the coaling business at Port 
Said were held by the British Prize Court not to be “navires de commerce” 
under the Sixth Hague Convention: Deutsches Kohlen Depot, 1919 A. C. 291; 
see also the Atlas and Lighters (1916), 2 British and Colonial Prize Cases, 470 
(Jamaica); cf. the Vulcan Coal Co., 8 Lloyd’s Prize Cases, 146 n.; also the 
case of The Lehe, et al. (Siamese Prize Court), Colombos, A Treatise on the 
Law of Prize (1926), p. 145; and cf. the Chantaboon, et al. (Siamese Prize 
Court), 46 Journal du Droit I nternational (1919), p. 428. 

A problem of general importance which was also considered by prize 
courts during the World Waris whether a government-owned vessel engaged 
in commerce is to be treated as a merchant vessel. The problem has be- 
come more acute since the World War because of the increase in government 
participation in the ownership or operation of the mercantile marine; see 
Draft Convention on Competence of Courts in Regard to Foreign States, 
Research in International Law (1932), Article 11, Comment. 26 American 
Journal of International Law (1932), Supplement, p. 597 ff. In regard to 
private claims against such vessels, the matter has been regulated by the 
Brussels Convention for the Unification of Certain Rules Relating to the Immu- 
nity of State-Owned Vessels, 1926, 3 Hudson, International Legislation (1931), 
p. 1837, and by the additional Protocol to that Convention signed at Brussels 
May 24, 1934, 6 tbid., p. 868. “In view of the special purpose of this Con- 
vention, its definition of the types of government vessels excluded from its 
scope is not helpful for purposes of prize law. Neither can use be made in 
prize law of the type of definition found in Article 1 of the Draft Convention 
Concerning the Minimum Requirement of Professional Capacity for Masters 
and Officers on Board Merchant Ships adopted by the General Conference 
of the International Labor Organization, December 5, 1936. International 
Labor Conference, Twenty-First Session and Twenty-Second Session, 
Geneva, 1936, Record of Proceedings, p. 317. In 1861, Secretary of State 
Seward declared: “ Maritime law knows only three Glasses of vessels—vessels 
of war, revenue vessels, and merchant vessels.” Seward to Lord Lyons, Dec. 
26, 1861, 55 British and Foreign State Papers, pp. 627,631. Attention has al- 
ready been called to the distinction between government and private ships 
which was agreed upon at the London Naval Conference of 1908-1909. A 
few Prize Codes or Regulations bear upon the subject. Article 6 of the Rus- 
sian Prize Regulations of 1895 provides: ‘‘In time of war at sea, merchant . 
vessels (all vessels not forming part of a war fleet being considered such) may 
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be subjected to stoppage and examination. .. .”’ 1 Hurst & Bray, Russian 
and Japanese Prize Cases (1912), p. 311. Section 2 of the Spanish Prize 
Instructions of 1898, Section 9 of the Italian Prize Regulations of 1915, 
Section 85 of the French Prize Instructions of 1912, Section 1 of the German 
Prize Ordinance of 1909, and Section 1 of the Chinese Prize Regulations of 
1916, provide merely for the exercise of the right of visit and search in regard 
to “merchant vessels.” United States Naval War College, International 
Law Documents, 1925, pp. 17, 19, 20. Article 14 of the United States Naval 
War Code of 1900 provided: “All merchant vessels of the enemy, except 
coast fishing vessels innocently employed, are subject to capture.” Idem, 
International Law Discussions, 1908, p. 105. The following prize regulations 
mention ‘private vessels” rather than ‘merchant vessels” as being subject 
to the exercise of the right of visit and search: United States Naval Instruc- 
tions of 1917, Sec. 42 (idem, International Law Documents, 1925, p. 16); 
Japanese Prize Regulations of 1904, Art. 32, and of 1914, Art. 136 (zbid., p. 
18); and the British (Holland’s) Manual of Naval Prize Law, 1888, Art. 6. 
It is probable that in many of the older prize regulations and prize codes, 
the case of a neutral government-owned vessel engaged in commerce was 
not contemplated. For example, Article 6 of the British Naval Prize 
Manual reads: “These powers may be exercised over any Private Vessel, 
whatever may be her Nationality, but not over any Ship belonging to the 
Public Navy of a friendly Power.” 

The following cases deal with the status of vessels owned, possessed, or 
operated, by a government: 


The Lake Monroe (1919), 250 U. S. 246: 
A vessel requisitioned by the United States and chartered to a private 
company for the coal trade was held to be employed solely as a merchant 
vessel within the meaning of the Shipping Act of September 7, 1916 
(39 Stat. 730). 


The Western Maid (1922), 257 U. S. 419: 
A government-owned vessel assigned to the War Department operated 
by a naval crew and engaged in transporting food for civilian relief 
in Europe, the food to be paid for by the buyer, was held not to be 
employed solely as a merchant vessel within the meaning of the same 
statute. 


The Comte de Smet de Naeyer (1916), 1 Entscheidungen des Oberprisenge- 
richis in Berlin, p. 209: 
A Belgian training vessel seized in Antwerp, belonging to a Belgian 
commercial corporation subsidized and controlled by the State, the 
vessel not having put to sea for many years, held, a merchant vessel 
within the meaning of the German Prize Ordinance. 


The Edna, [1919] P. 157, [1921] 1 A. C. 735: 
A vessel which prior to transfer to neutral ownership had attempted 
to supply German warships with coal but which was not in enemy 
employment or under control of an enemy agent on board, held, a 
merchant vessel. 
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The United States War Claims Arbiter Functioning under the Settlement 
of War Claims Act of 1928, was charged by the statute with the duty of de- 
termining the fair compensation to be paid by the United States for “any 
merchant vessel” title to which had been taken by the United States during 
the war. In dealing with this question, the Arbiter, Judge Parker, made the 
following statements: 


‘Much of the discussions in the books with respect to the indicia dis- 
tinguishing a merchant vessel from a war vessel tends to obscure rather than 
to clarify the issue here presented. Even the reported decisions are fre- 
quently more confusing than helpful, because they turn on the varying lan- 
guage of the treaties or municipal statutes controlling the particular cases, 
essentially different both as to purpose and terms from the statute under 
which the Arbiter is acting. In the absence of any authoritative definition 
of a vessel of war or of a merchant vessel which can properly be read into and 
as a part of the governing statute, attempts at generalization may prove as 
confusing as they are unnecessary. 

“The Arbiter’s duty is limited to seeking out and declaring for what ships 
Congress intended to pay. Speaking generally, it is apparent that the Con- 
gress intended to make fair compensation to German nationals for all pri- 
vately-owned merchant vessels taken by the United States under the Joint 
Resolution but not paid for. Through the use of the limiting term ‘mer- 
chant vessel’ it intended to exclude all vessels which, at the time of the tak- 
ing, were German public ships, complete title to which vested immediately in 
the United States through the mere act of capture, independent of any 
Congressional resolution and without the necessity of adjudication by a prize 
court. 

“ Prior to and during the World War the ships owned and operated by the 
principal navies of the world or in their possession and control were of two 
general classes, viz.: (1) fighting ships, including auxiliary cruisers (converted 
merchantmen), and (2) auxiliary vessels of all descriptions. All such were 
public ships. In addition to these public ships the navies frequently made 
use of merchant vessels privately owned and operated which did not lose 
their status as merchant vessels while being privately operated for private 
profit under a naval charter. Such a vessel under naval charter by a bel- 
ligerent was free to enter and depart from neutral ports. While some na- 
tions had not subscribed to the Hague Convention No. XIII, it was, speaking 
generally, declaratory of international practices. The limitation of 24 
hours in a neutral harbor which it contained was applicable to warships and 
had no application to such privately-owned vessel, at least so long as it did 
not participate in offensive naval operations as a tender to a warship or a 
fleet or otherwise in such a manner as for the time being te impress it with 
the hostile character of the ship or ships to which it was attached. 

“Speaking generally, German merchant vessels were, according to the 
German law or by agreement between the German Government and their 
owners, subject to use upon demand by the Government in time of war. 
But their potentiality for use by the German Admiralty did not affect their 
status as merchant vessels. Even actual use by the German Admiralty did 
not change their status unless such use was of a nature to convert them from 
private to public ships, or to impress them, for the time being at least, with 
the hostile characteristics of the warships to which they were attached. 
. . . The contention is put forward by the Government of the United States 
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that some of the German merchant vessels which were not designed for con- 
version or which were not in fact converted into auxiliary cruisers neverthe- 
less became impressed with the hostile character of the warships or fleet to 
which they were attached, so that, for the time being at least, they lost their 
status as merchant vessels.” (Administrative Decision No. III Construing 
ey sei the Term “Merchant Vessel” as Used in the Act (1929), 
p. : 


In considering particular cases under the general principles thus laid 
down, the Arbiter ruled as follows: 


The Locksun, United States War Claims Arbiter Functioning Under the 
Settlement of: War Claims Act of 1928 (45 Stat. 254), Administrative 
Decision No. III, p. 97: 

A private German merchant vessel under charter to the German Ad- 
miralty as a tender or collier of a German cruiser and subsequently in- 
terned in Honolulu, held, not a ‘merchant vessel” as the term was used 
in the statute. 

The Princess Alice, ibid., p. 101: 

À private German merchant vessel which supplied German warships in 
the Pacific with provisions, carried reservists, but travelling without 
arms and without a naval crew, after being discharged from service to 
the German warships, held, a merchant vessel within the meaning of 
the statute. 

The Holsatia, ibid., p. 103: 

A private German merchant vessel which supplied coal and other goods 
to German warships in the Pacific under naval orders and which was 
subsequently dismissed from that service, held, a merchant vessel. 
See also the Coblenz, ibid., p. 104; the Sambia, ibid., p. 105. 


The Mixed Claims Commission, United States and Germany, in inter- 
preting the phrase “naval and military works or materials” in paragraph G 
of Annex I to Section I of Part VIII of the Treaty of Versailles as incor- 
porated by reference into the Treaty of Berlin, suggested some tests which 
might be of general utility in determining whether a vessel under certain cir- 
cumstances retains its status as a “merchant vessel,” although it must be 
recognized that the Commission was not addressing itself to this exact ques- 
tion. The general rules laid down by the Commission were as follows: 


I. In order to bring a ship within the excepted class she must have been 
‘operated by the United States at the time of her destruction for purposes 
directly in furtherance of a military operation against Germany or her allies. 

II. It is immaterial whether the ship was or was not owned by the United 
States; her possession, either actual or constructive, and her use by the 
United States in direct furtherance of a military operation against its then 
enemies constitute the controlling test. 

III. So long as a ship is privately operated for private profit she cannot be 
impressed with a military character, for only the Government can lawfully 
engage in direct warlike activities. 

IV. The fact that a ship was either owned or requisitioned by the Shipping 
Board or the Fleet Corporation and operated by one of them, either directly 
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or through an agent, does not create even a rebuttable presumption that she 
-was impressed with a military character. 

V. When, however, a ship, either owned by or requisitioned by the United 
States during the.period of belligerency, passed into the possession and under 
the operation of either the War Department or the Navy Department of the 
United States, thereby becoming a public ship, her master, officers, and 
crew all being employed and paid by and subject to the orders of the United 
States, it is to be presumed that such possession, control, and operation by a 
military arm of a government focusing all of its powers and energies on ac- 
tively waging war, were directly in furtherance of a military operation. 
Such control and operation of a ship will be treated by the Commission as 
prima facie, but not conclusive, evidence of her military character. 

VI. Neither (a) the arming for defensive purposes of a merchantman, nor 
(b) the manning of such armament by a naval gun crew, nor (c) her routing 
by the Navy Department of the United States for the purpose of avoiding 
the enemy, nor (d) the following by the civilian master of such merchantman 
of instructions given by the Navy Department for the defense of the ship 
when attacked by or when in danger of attack by the enemy, nor (e) her 
seeking the protection of a convoy and submitting herself to naval instruc- 
tions as to route and operation for the purpose of avoiding the enemy, nor 
all of these combined, will suffice to impress such merchantman with a 
military character. (Decisions and Opinions of Commissioners (Cons. ed., 
1925), pp. 99-100.) 


In particular cases, the Commission ruled as follows: 


The J i G. re cCullough, Decisions and Opinions of Commissioners (Cons. 
ed.), p. 95: 

In dealing with a requisitioned vessel employed and controlled by the 
War Department, carrying a gun and naval crew and sailing under naval 
convoy with a general cargo for the United States Army in France, the 
Commission said: “She possessed every indicia of a military character 
save that she was not licensed to engage in offensive warfare against 
enemy ships. . . . She was actively performing a service for the Army 
on the fighting front. She possessed none of the indicia of a merchant 
vessel, The very requisition charter under which she was operating 
took pains to declare her a ‘public ship’ and not a merchant vessel 
subject to the laws, regulations, and liabilities as such as was the Lake 
Monroe. . . . She was impressed with a military character.” 

The Joseph Cudahy, ibid., p. 97: 
A requisitioned tanker operated by army authorities and returning, 
armed, in ballast, after having discharged a cargo for the army in 
France, was held to be impressed with military character. See also the 
A. A. Raven, tbid., p. 98. 


See, in general, Verzijl, Le Droit des Prises de la Grande Guerre (1924), Ch. 
9. 

Although no conclusive evidence of a general practice has been found, the 
Reporter would conclude that a belligerent is privileged to exercise the right 
of visit and search in regard to a merchant vessel on the high seas even though 
that vessel be owned or operated by a government. This conclusion is in 
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accord with Article 32 of the Oxford Manual of Naval War adopted by the 
Institut de Droit International in 1913: 


All vessels other than those of the navy, whether they belong to the 
State or to individuals, may be summoned by a belligerent war-ship to 
stop that a visit and search may be conducted on board them. (Scott, 
Resolutions of the Institute of International Law (1916), p. 181.) 
The subsequent question of the liability of the ship or its cargo to condemna- 
tion in prize court might well be affected by the general rules of international 
law applicable to the immunity of state-owned ships and other property. 
The final phrase in the paragraph of the text here under consideration 
ascribes neutral character to a merchant vessel when it is “entitled to fly 
the flag of a neutral State.” It is believed that this expression is one which 
is well understood in international law despite the variety of the provisions 
in national law in regard to the registration of vessels and the criteria for 
determining national character. See, in general, Rienow, The Test of the 
Nationality of a Merchant Vessel (1937), p. 140 ff. By using in the text the 
words ‘‘ entitled to fly,” it is sought to make clear that the display of a neutral 
flag without a lawful right does not confer neutral character upon a mer- 
chant vessel; see also Article 20, infra, on the abuse of the neutral flag. 


[As the terms are used in this Convention:] 

(j) “Aircraft” includes all craft capable of flight whether lighter or heavier 
than air. 

(k) A “military aircraft” is an aircraft used for military purposes. 

(1) A “private aircraft” is an aircraft which is not a military aircraft or a 
public aircraft used exclusively in governmental service such as posts, cus- 
toms or police; the term includes an aircraft used in the carriage of goods or 
passengers for hire, although the aircraft is owned and operated by a State. 

(m) A “neutral aircraft” is an aircraft having the nationality of a neutral 
State. 

COMPARABLE TEXTS 


Convention Relating to the Regulation of Air Navigation, 1919: 
Art. 30. The following shall be deemed to be state aircraft: 

(a) Military aircraft. 

(b) Aircraft exclusively employed in state service, such as posts, 
customs, police. 

Every other aircraft shall be deemed to be a private aircraft. 

All state aircraft other than military, customs and police aircraft 
shall be treated as private aircraft and as such shall be subject to all 
the provisions of the present convention. 

Art. 31. Every aircraft commanded by a person in military service 
detailed for the purpose shall be deemed to be a military aircraft. 


Hague Air Rules of 1928: 


Art. 1. The rules of aérial warfare apply to all aircraft, whether lighter 
or heavier than air, irrespective of whether they are, or are not, cap- 
able of floating on the water. 
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Art. 2. The following shall be deemed to be public aircraft: 
(a) Military aircraft; 
(b) Non-military aircraft exclusively employed in the public 
service. 
All other aircraft shall be deemed to be private aircraft. 


COMMENT 


The text of paragraph (j) is based on that in Article 1 of the Hague Rules, 
supra, but the last clause, namely, “irrespective of whether they are, or are 
not, capable of floating on the water,” is omitted in view of the main in- 
clusive clause. 

Paragraph (j) is also intended to cover situations, which have caused some 
legal difficulties, where aircraft are at rest upon land or water or are taxiing 
on land or water. The position taken here is that the capability of flight is 
the criterion and not the actuality of flight at the moment. For purposes of 
determining admiralty jurisdiction in the United States, it has been held by 
the New York Court of Appeals that a hydro-aeroplane, ‘while afloat” is to 
be considered a “vessel.” Matter of Reinhardt v. Newport Flying Service 
Corp. et al. (1921), 232 N. Y. 115. For the purposes of a convention deal- 
ing with neutral rights and duties, this does not seem to be a useful distinc- 
tion nor one which is likely to be followed in international practice relative 
to neutrality. 

The text of paragraphs (k) and (l) is derived from Articles 30 and 31 of the 
Air Navigation Convention of 1919 rather than from Article 2 of the Hague 
Rules of 1923. It may be noted that the 1919 Convention, by its own terms, 
is applicable only in time of peace and would not, therefore, govern neutral- 
belligerent relations. 

The significant point is that unless the use of an aircraft, rather than the 
form or structure of an aircraft, is used as the criterion for classification there 
will always be confusion leading to the usual evasions. The real issue in any 
discussion of neutral rights and duties is the use to which an aircraft is put. 
Rolando Ricci, Italian member of the Commission of Jurists at The Hague 
in 1923, called attention to the fact “that in Italy customs aircraft were 
military aircraft and their personnel military personnel.” Commission of 
Jurists to Consider and Report upon the Revision of the Rules of Warfare, The ` 
Hague, December 11th, 1922-February 19th, 1923 (hereafter cited as Hague 
Report, 1923), p. 69. See also discussion in 1bid., pp. 69-71 and 168. Police 
aircraft may obviously also be equipped in the same way as military aircraft. 

No attempt is made here to distinguish by form or structure, between civil 
and military aircraft, nor is such a distinction believed to be possible. But 
since attempts have been made to draw such a distinction, as in the pro- 
ceedings of the Washington Conference of 1921-22, a remark may be made 
onthe point. The Naval Adviser to the American Delegation to the Jurists’ 
Commission suggested the military uses of aircraft as follows: (1) to collect 
information; (2) to combat other aircraft; (8) to attack surface targets. 


: 
Ro ER 
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Rear Admiral William L. Rodgers, 17 American Journal of International Law 
(1923), p.634. To this might be added the use of aircraft as carriers of troops, 
public officers, ete. There is hardly an efficient commercial plane that could 
not be pressed into some form of auxiliary service, relieving the military- 
equipped planes for “front” service. There is some question whether com- 
mercial planes, unless specially constructed, can readily be converted into 
efficient bombers, but there is no doubt that wing racks for small bombs ean 
readily be attached to any plane. According to General E. Rèquin “large 
commercial planes [are] perfectly adapted without much delay to this rôle” 
of bombing planes. “What Would Be the Character of a New War? ”, Enquiry 
Organized by the Inter-Parliamentary Union, London (1931), p. 18. 

Thus any distinction to be drawn cannot be based on the technical charac- 
ter of an aircraft, or on markings, but only on use. Attention should be 
drawn also to the fact that under this use of the term, a public non-military 
aircraft, used in ordinary commercial services, even though owned and 
operated by a State, is treated as a private aircraft. This is in line with the 
rule embodied in the Air Navigation Convention of 1919 (quoted supra) and 
followed in the Havana Convention on Commercial Aviation (1928), Art. 3 
(4 Hudson, International Legislation (1931), p. 2354). 


ARTICLE 2 


For the purposes of Articles 19, and 32 to 39 inclusive, of this Convention, 
belligerent merchant vessels, whether surface or submarine, shall, if armed 
for defense or offense, be assimilated to warships. 


COMPARABLE TEXT 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 12. Where the sojourn, supplying and provisioning of belliger- 
ent ships in the ports and jurisdictional waters of neutrals are concerned, 
the provisions relative to ships of war shall apply equally: 

1. To ordinary auxiliary ships; 

2. To merchant ships transformed into warships, in accordance with 

Convention VII of the Hague of 1907... . 

3. To armed merchantmen. 


: COMMENT 


For convenience in drafting, it seems desirable to include here this ex- 
planation that in certain subsequent articles of the Draft Convention 
armed belligerent merchant vessels are assimilated to warships. It is 
important to note that the assimilation of armed merchant vessels to war- 
ships contemplated in this article, is an assimilation for certain purposes 
only. For example, under this Draft Convention an armed merchant 
vessel does not have a warship’s privilege of exercising the right of visit 
and search. Other problems concerning armed merchant vessels arise in 
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connection with Articles 28, 49 and 55; see the Comments on those articles, 
and compare also the Comment on Articles 64 and 65. 

The subsequent articles referred to in the text here under discussion are 
Articles 19 and 32-39, inclusive. Article 19 deals with warships hovering 
off neutral coasts; by virtue of the instant article, the similar hovering 
of belligerent armed merchant vessels is prohibited. For a discussion 
of the substantive basis of the rule expressed in Article 19, see the Com- 
ment on that article. Articles 32-39 deal with belligerent warships in 
neutral waters. In each of those articles, the words “belligerent warship” 
are used, but by virtue of the instant article those words must be taken to 
include armed belligerent merchant vessels. Thereasons for including armed 
merchant vessels in the provisions of those articles appear in the Comments 
thereon and also in the Comment on Article 28. 

It seems desirable at this point to refer generally to the problem of armed 
merchantmen in order to indicate why special provisions have been inserted 
in regard to them. 

Up until the time when privateering was abandoned, which may be 
dated from the Declaration of Paris in 1856, it was customary for merchant 
vessels to carry armament. The practice began in remote periods of history 
when there was little or no distinction between merchant and naval vessels. 
It continued in the modern period partly because every vessel traveling on 
the high seas might at any time find it necessary to defend itself against 
piratical craft. In the seventeenth century merchant vessels were fre- 
quently commissioned as privateers or secured letters of marque and re- 
prisal which entitled them to capture the vessels of other countries. Vessels 
so commissioned or bearing such letters naturally were armed since their 
purpose was to effect hostile captures. Such vessels, however, were not 
subjected to any strict national control and their captains were not regu- 
lated by naval discipline. Their acts frequently could not be distinguished 
from the acts of pirates. To resist the commonly illegal conduct of such 
vessels, other merchant vessels in their turn carried arms and were able to 
engage the privateers in more or less equal combat. This situation con- 
tinued until three factors altered the situation: (1) the increased discipline 
of the national naval forces; (2) the abandonment of privateering; and (3) 
the construction of armor-clad war vessels. When these three events had 
taken place, the ordinary merchantmen could no longer, in the average case, 
combat a naval vessel. It remained true, as it always had been true, that a 
belligerent merchant vessel was subject to capture because it was a bellig- 
erent vessel; that it was not subject to attack and destruction without 
warning because it was a merchant vessel. The latter proposition now 
received greater emphasis; when merchant vessels were commonly armed 
and were effective combatants, capture without immediate prior attack 
was the result only of overwhelming preponderance of force just as it was 
in the case of a greatly inferior war vessel. As merchantmen lost effec- 
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tive fighting power, they acquired a legal immunity from attack without 
warning. 


. . . the immunity of merchant vessels from attack at sight grew out of 
their impotency to endanger the safety of public armed vessels of an 
enemy, and . . . maritime States have never acquiesced in a principle 
that a merchant vessel so armed as to be capable of destroying a vessel 
of war of any kind should enjoy immunity from attack at sight, at least 
when encountering an enemy cruiser of inferior defensive strength. 
(2 Hyde, International Law (1922), p. 469.) 


The rule that ordinary merchantmen were entitled to special treatment 
was well established throughout the nineteenth century at least; considera- 
tions applicable to persons and cargo aboard were one factor in establishing 
the rule. The rule that neutral goods were free even under the enemy flag 
was adopted only slowly but even enemy nationals serving as crew on a 
merchantman were recognized as noncombatants, unless they fought in 
resisting capture. Passengers were not prisoners of war. For example, 
Article 10 of the United States Naval War Code reads: 


The personnel of merchant vessels of an enemy, who, in self-defense, 
and in protection of the vessels placed in their charge, resist an attack, 
are entitled, if captured, to the status of prisoners at war. (United 
icy Naval War College, International Law Discussions, 1903, pp. 101, 
105. 


Since in earlier periods, warships were allowed great liberty in entering 
neutral ports, the question whether an armed merchantman should be ad- 
mitted as a ship of war or a merchant vessel did not arise. When the ques- 
tion of fitting out and arming merchantmen arose, neutral States sometimes 
made no distinction, or in other instances allowed armament for defense 
but not offense. See 3 Martens, Recueil (2d ed.), pp. 47-75. The United 
States forbade all fitting out and arming, stating on August 4, 1793: 


The original arming and equipping of vessels in the ports of the United 
States, by any of the belligerent parties, for military service, offensive 
or defensive, is deemed unlawful. (Deák and Jessup, Collection of 
Neutrality Laws (1939), p. 1287.) 


On October 6, 1794, to emphasize the meaning of these instructions, the 
United States declared: 


The arming and equipping of vessels in the ports of the United States 
for military service, whether offensive or defensive, by any of the bel- 
ligerent parties is unlawful; and that the prohibition as effectually ex- 
tends to military equipments destined for the protection and defence of a 
vessel and her merchandise as to those equipments the object of which is 
combat or offensive hostility. 


This was declared to be an established principle of the law of nations. Jbid., 
p. 1239. 
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Such stipulations, however, did not cover the armament of national ships, 
of which the contraband provisions of the Italian States and the members 
of the Armed Neutralities took cognizance when they permitted vessels to 
carry munitions for their own defense. In 1797, however, the United States 
went far beyond this in trying to avoid a breach with France. Declaring 
that defense by military force against pirates and sea rovers was lawful, 
the United States permitted armed vessels to sail for the East Indies, but: 


as the arming of vessels destined for European or West India com- 
merce raises a presumption that it is done with hostile intentions against 
some one of the belligerent nations, and may cover collusive practices 
.. . unless guarded by provisions more effectual than have been 
hitherto established, it is directed that the sailing of armed vessels, not 
bona fide destined to the East Indies, be restrained, until otherwise 
ordained by Congress. (Dedk and Jessup, Collection of Neutrality 
Laws (1939), p. 1241.) 


In 1798, however, American merchant vessels were authorized to carry 
arms for protection. 1 Stat. at L. 572. In the imperfect war with France 
which ensued, the French Conseil des Prises ruled that a merchant vessel 
armed strictly for defense whose only object was trade was not liable, be- 
cause of its armament, to seizure and condemnation. Portalis, Commis- 
saire du Gouvernement, whose conclusions were sustained by the Court, 
argued: 


Dans l’hypothèse actuelle, le tribunal d’appel du Morbihan était-il 
autorisé à juger que le navire le Pegou se trouvait dans des circonstances 
qui empéchaient de le reconnaître et de le respecter comme neutre? 

Il était, dit-on, armé en guerre, sans commission et sans autorisation 
de son gouvernement; il était monté de dix canons de différents calibres; 
on y a trouvé de la mousqueterie et des munitions de guerre. 

Les capturés répondent que leur navire, expédié pour l'Inde, était 
armé pour sa propre défense, et que les munitions de guerre, la mousque- 
terie et le nombre des canons qui composaient l’armement, n’excédaient 
point ce qui est d’usage en pareil cas pour des voyages de long cours. 

Quant à moi, je pense qu’il ne suffit pas d’avoir ou de porter les armes 
pour mériter le reproche d’être armé en guerre. 

L’armement en guerre est une disposition purement offensive. II se 
vérifie lorsqu’on n’a d'autre but dans cet armement que celui de l'at- 
taque, ou, du moins, lorsque tout annonce que tel est le but principal de 
l’entreprise. Alors, on est réputé ennemi ou pirate, si l’on n’est porteur 
d’une mission ou d’un titre capable d’écarter tous les soupçons (art. 4 
et 5 du titre des Prises de l’ordonnance de la marine de 1681). 

Mais la défense est de droit naturel, et les moyens de défense sont 
légitimes dans les voyages de mer, comme dans toutes les autres oc- 
currences périlleuses de la vie. Un navire qui n'avait qu’un équipage 
peu nombreux, et dont le chargement était considérable, était évidem- 
ment destiné au commerce et non à la guerre. 

Les armes trouvées dans ce navire étaient non pour exercer des 
rapines ou des hostilités, mais pour les prévenir; non pour attaquer, 
mais pour se défendre. 
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Le prétexte de l’armement de guerre ne saurait done me paraître 
fondé. . . . (Le Pegou, 9 prairial, an VIII, 2 Pistoye et Duverdy, 
Traité des Prises Maritimes (1859), p. 51. See also, discussion of this 
case by counsel in The Charming Betsy, 2 Cranch (1804), 64, 96 ff.) 


This same principle was upheld over a hundred years later by the United 
States Court of Claims in the French spoliation cases, Hooper, Administrator, 
v. U.S. (1887), 22 Ct. Cl. 408, and Cushing, Administrator, v. U. S. (1886), 
ibid. 1. Inthe Jane, however, the Court of Claims ruled that governmental 
authorization to carry arms for protection did not change the rule of inter- 
national law giving the belligerent the right of search nor save the vessel 
from lawful confiscation for resisting the right (1901), 37 ibid. 24. 

At the opening of the nineteenth century, courts ruled that the fact that 
arms carried by a merchant vessel were originally taken on board for her 
own defense was not conclusive as to her character. The Amelia (1801), 
reported as Talbot v. Seeman, 1 Cranch 1; The Charming Betsy (1804), 2 
ibid. 64. Cf. Several Dutch Schuyts (1805), 6 C. Rob. 48. 

In The Nereide (1815), 9 Cranch 388, Marshall, C. J., remarked: 


. it is believed that a belligerent merchant vessel rarely sails un- 
armed. . . . [There was a] time when almost every merchantman was 
in a condition for self-defense, and the implements of war were so light 
and so cheap that scarcely any would sail without them. 

A belligerent has a perfect right to arm in his own defense... . 
The Nereide . . . is an open and declared belligerent; claiming all 
the rights and subject to all the dangers of the belligerent character. 


Marshall properly distinguished between the right to arm and the conse- 
quence of armament and of the use of arms. The court was not required, 
however, to decide expressly whether an armed merchantman was to be as- 
similated to a vessel of war. During the Spanish-American War, the 
United States Supreme Court decided the case of the Panama, an armed 
Spanish steamer belonging to a line of mail ships subsidized by the Spanish 
. Government. The carriage of armament was part of the contract between 
the Spanish Government and the steamship line. The Supreme Court de- 
clared: 


Upon full consideration of this case, this court is of opinion that the 
proclamation [of the President], expressly declaring that the exemption 
shall not apply to any Spanish vessel having on board any article 
prohibited or contraband of war, or a single military or naval officer, or 
even a despatch, of the enemy, cannot reasonably be construed as in- 
cluding, in the description of “Spanish merchant vessels” which are to 
be temporarily exempt from capture, a Spanish vessel owned by a sub- 
ject of the enemy; having an armament fit for hostile use; intended, in 
the event of war, to be used as a war vessel; destined to a port of the 
enemy; and liable, on arriving there, to be taken possession of by the 
enemy, and employed as an auxiliary cruiser of the enemy’s navy, in the 
war with this country. (The Panama (1900), 176 U. S. 535, 549.) 
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The question of armed merchant ships in its modern form arose after the 
Second Hague Conference and the London Naval Conference, where the 
Continental Powers insisted that merchantmen could be converted into war- 
ships on the high seas. The British Government failed in its attempt to 
secure a prohibition against such conversion. Soon after this, Great Britain 
began the practice of arming merchant ships for defense, declaring that “the 
proper reply to armed merchantmen is another merchantman armed in her 
own defense.” Parl. Debates, Commons, 1913, Ser. 5, Vol. 50,p.1776. These 
vessels were to remain merchant vessels, armed ‘‘to exercise their right of 
beating off attack.” Ibid., Vol. 53, p. 1431. They were, it was declared, 
‘farmed solely for defensive purposes” and were “not allowed to fight with 
any ships of war.” Ibid., 1914, Vol. 59, p. 1925. 

In 1918 the Institute of International Law meeting at Oxford debated the 
text of a manual on the laws of naval warfare governing the relations between 
belligerents. Article 13 of the draft convention before the Institute read: 


Privateering is forbidden. 

Apart from the conditions laid down in Articles 3 and following [re- 
lating to conversion], neither public nor private vessels, nor their per- 
sonnel, may commit acts of hostility against the enemy. 

Both may, however, use force to defend themselves against the attack 
of an enemy vessel. : (Scott, Resolutions of the Institute of International 
Law (1916), p. 177.) 


The proposal led to prolonged debate although it was finally adopted by a 
large majority. Most of those participating in the debate admitted the 
right of a belligerent merchantman to defend itself to avoid capture. Triepel 
was 2 vigorous exponent of the contrary opinion. Fiore declared that the 
last paragraph of the proposal, admitting the right of defense, confirmed 
Italian legislation and Lord Reay of England welcomed it as showing the 
propriety of the British Admiralty’s program for arming merchantmen. 
26 Annuaire (1913), pp. 516-521. Subsequently, Dr. George Schramm, 
Adviser to the German Admiralty, contended that merchantmen did not 
‘have a right to defend themselves, although he conceded that the right of 
defense was recognized by the prize codes of Italy (1877), Russia (1895), and 
the United States (1900). Schramm, Prisenrecht in seiner Neuesten Gestalt 
(1913), pp. 308-310. Oppenheim contested Schramm’s point of view (‘‘ Die 
Stellung der feindlichen Kauffahrteisschiffe im Seekrieg,”’ 8 Zeitschrift für V ölk- 
errecht (1914), pp. 154-169). Triepel replied supporting Schramm (‘Der 
Widerstand feindlicher Handelsschiffe gegen die Aufbringung,” ibid., pp. 378- 
409). Wehberg, however, disagreed with the other German writers (Hand- 
buch des Vélkerrechts, 1915, Vol. VI, Part 2b, Das Seekriegsrecht, p. 284). 

With the World War period, an interesting factual development took 
place, reviving the condition existing a century or two before. Merchant 
vessels were now capable of fast speeds, were of steel construction and could 
be built with protective plating and with deck reénforcements facilitating 
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the mounting of guns. Cf. the so-called ‘‘Cunard Agreement” between the 
British Government and the Cunard Steamship Company, July 30, 1903, 
British Parliamentary Papers, 1903, Cd. 1703, and discussion thereof in 
Borchard and Lage, Neutrality for the United States (1937), p. 91 ff. Asa 
result, merchantmen were again restored to a condition in which they were 
capable of being effective combatant ships against many classes of naval 
vessels. With the advent of the submarine, it became apparent that the 
vulnerability of that class of naval vessel made the armed merchantman a 
unit of superior fighting power. The situation was thus stated by Secretary 
of State Lansing in his note of January 18, 1916, to the Allied Governments: 


Prior to the year 1915.belligerent operations against enemy com- 
rnerce on the high seas had been conducted with cruisers carrying heavy 
armaments. Under these conditions international law appeared to 
permit a merchant vessel to carry an armament for defensive purposes 
without losing its character as a private commercial vessel. This right 
seems to have been predicated on the superior defensive strength of ships 
of war, and the limitation of armament to have been dependent on the 
fact that it could not be used effectively in offense against enemy naval 
vessels, while it could defend the merchantman against the generally 
inferior armament of piratical ships and privateers. 

The use of the submarine, however, has changed these relations. 
Comparison of the defensive strength of a cruiser and a submarine 
shows that the latter, relying for protection on its power to submerge 
is almost defenseless in point of construction. Even a merchant ship 
carrying a small caliber gun would be able to use it effectively for offense 
against a submarine. Moreover, pirates and sea rovers have been 
swept from the main trade channels of the seas, and privateering has 
been abolished. Consequently, the placing of guns on merchantmen at 
the present day of submarine warfare can be explained only on the 
ground of a purpose to render merchantmen superior in force to sub- 
marines and to prevent warning and visit and search by them. Any 
armament, therefore, on a merchant vessel would seem to have the 
character of an offensive armament. (United States Foreign Relations, 
1916, Supplement, p. 147.) 


The United States therefore proposed an agreement prohibiting the arm- 
ing of merchant vessels. Such an agreement was not secured and on March 
25, 1916, the Department of State changed its position by asserting that a 
distinction should be drawn between merchant vessels armed for offense and 
those armed for defense. Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 1257. 

The question whether armed belligerent merchant vessels should be con- 
sidered as warships or as merchant vessels for purposes of prize proceedings, 
caused some difficulty during the World War. The Austrian Prize Court 
took jurisdiction of the capture of a British armed vessel (The Dalegarth) as 
of a ‘‘feindliches Handelsschiff,” but in the later cases of The Ville de Ciétat, 
The Olive and The Fournel, it considered enemy armed merchantmen as 
deprived of the status of “ein friedliches Handelsschiff”’ and declined to take 
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jurisdiction of their capture. Verzijl, Le Droit des Prises de la Grande Guerre 
(1924), pp. 317-818, 1181. The French court, in the cases of The Virginia 
and The Indiana (Fauchille et Basdevant, Jurisprudence francaise en mati- 
ére de prises maritimes (1919), pp. 260, 265), remarked that merchant vessels 
had the right to arm in self-defense. 

In appraising the evidences of governmental positions and practices dur- 
ing the World War in order to arrive at a sound conclusion regarding the 
existing rule of international law relative to the status of armed merchant 
vessels, certain facts must be taken into consideration. For obvious 
reasons, the Allied Governments supported the position that “defensive” 
armament did not affect the merchantman’s status. For equally obvious 
reasons, the governments of the Central Powers maintained the opposite 
thesis, arguing infer alia that it was impossible to distinguish between of- 
fensive and defensive armament, especially as the armament was used in 
encounters with submarines. It will be noted that a majority of the neutral 
governments took the former position; that The Netherlands appears to have 
been the only neutral which sustained the position taken by the Central 
Powers; that the United States took inconsistent positions. 


ARTICLE 3 


An aircraft while on board a belligerent warship, including an aircraft- 
carrier, shall be regarded as part of such warship. 


COMPARABLE, TEXT 
Hague Air Rules of 1923: 


Art. 41. Aircraft on board vessels of war, including aircraft carriers, 
shall be regarded as part of such vessels. 


COMMENT 
The Comment on Article 41 of the Hague Rules reads as follows: 


The customary rules of international law authorize the admission of 
belligerent warships to neutral ports and waters. There is no obliga- 
tion upon neutral States to admit warships belonging to belligerent 
States, but it is not in general refused. The admission of belligerent 
military aircraft, however, is prohibited by Article 34 [Article 97 of this 
Draft Convention], and account must therefore be taken of the fact that 
it has now become the practice for warships to have a certain number of 
aircraft assigned to them and that these aircraft usually rest on board 
the warship. While they remain on board the warship they form part 
of it, and should be regarded as such from the point of view of the regula- 
tions issued by the neutral States. They will therefore be allowed to 
enter the neutral jurisdiction on the same footing as the warship on 
board which they rest, but they must remain on board the warship and 
must not commit any act which the warship is not allowed to commit. 


In the course of the discussions leading up to the adoption of this article at 
The Hague, several texts were proposed stipulating that the aircraft was to 
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| | be considered a part of the vessel which carried it only when the aircraft was 


in physical contact with the vessel. Due to dissatisfaction with the term 
‘physical contact,” the broader text of Article 41 was ultimately adopted. 


‘Hague Report, 1923, pp. 93-96. See also Kroell, “Les Navires porte- 


aéronefs,” 4 Revue générale de droit aérien, 1935, pp. 7, 16-18. 
The Italian Law of Neutrality of July 8, 1938, provides as follows in 


=- Article 28: “Aircraft on board belligerent warships, including aircraft- 


carriers, are considered as being a part of such warships.” Deák and Jessup, 
Collection of Neutrality Laws (1939), p. 729. The rules of neutrality agreed 
upon by the Governments of Denmark, Finland, Iceland, Norway and 
Sweden on May 27, 1938, seem to take the same position, since Article 8 
provides: 
1. Military aircraft of the belligerents, with the exception of aérial 
ambulances and aérial transports on board warships, shall not be ad- 
mitted into Danish territory, . . . 2. Aircraft transported on board 


belligerent warships are prohibited to leave these ships so long as they 
are in Danish territorial waters. 


The same rule was adopted in the Estonian Neutrality Law of Dec. 3, 1938, 
ibid., pp. 481 and 572, and by Latvia and Lithuania, zbid., pp. 742 and 765. 


SECTION 2. GENERAL RIGHTS AND DUTIES OF NEUTRAL 
STATES 


ARTICLE 4 


A neutral State, in the exercise of its neutral rights and in the performance 
of its neutral duties, shall be impartial and shall refrain from discrimination 
between belligerents. 


COMPARABLE TEXTS 


Fifth Hague Convention, 1907: 


Art. 9. Every measure of restriction or prohibition taken by a 
neutral Power in regard to the matters referred to in Articles VII and 
VIII must be impartially applied by it to both belligerents. 


Thirteenth Hague Convention, 1907: 


Preamble 


... Seeing that it is, for neutral powers, an admitted duty to apply 
these rules impartially to the several belligerents. . . . 

Art. 9. A neutral power must apply impartially to the two bel- 
ligerents the conditions, restrictions, or prohibitions made by it in regard 
to the admission into its ports, roadsteads, or territorial waters, of bel- 
ligerent war-ships or of their prizes. 

Nevertheless, a neutral power may forbid a belligerent vessel which 
has failed to conform to the orders and regulations made by it, or which 
has violated neutrality, to enter its ports or roadsteads. 
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Convention on Maritime Neutrality, Havana, 1928: 


Preamble 


Considering that neutrality is the juridical situation of States‘ - 


which do not take part in the hostilities, and that it creates rights and 
imposes obligations of impartiality, which should be regulated. . 
International Law Association, 1920: 

Appendix ITI, Art. 9. A neutral Power must apply impartially to 
the two belligerents the restrictions, conditions, or interdictions speci- 
fied by it relating to admission to its ports, roadsteads, or territorial 
waters, with respect to ships of war or their prizes. 

International Law Association, 1928: 


Art. 9. A neutral Power must apply equally to the two Dent 
the conditions, restrictions or prohibitions enacted by it in regard to the 
admission into its ports, roadsteads, or territorial waters of belligerent 
warships or of their prizes. 

A neutral Power may, however, forbid access to its ports and road- 
steads to any belligerent vessel which has failed to comply with the 
orders and regulations made by it or which has committed a breach of 
neutrality. 


COMMENT 


A comparison of Article 4 of this Draft with the comparable provisions 
printed above shows that the instant article is couched in much broader 
terms and lacks the qualifications contained in some of the other texts. 
While those qualifications are necessary and are covered by subsequent ar- 
ticles of this Draft, it seems desirable to introduce the subject by a statement 
of general principle. Aside from the inherent merits of beginning with such 
a general statement, it may be noted that this practice conforms to the 
general policy of the Research in previous Drafts. 

It is believed that the most essential element in neutrality is impartiality 
and it is this principle which is therefore selected to receive the emphasis 
given it by this position. The principle itself is inherent in the nature of 
neutrality. Nevertheless,.this standard was not fully accepted until at 
least the end of the eighteenth century. Prior to that time it was con- 
sidered permissible for a State to assist one belligerent without abandoning 
neutrality. See Jessup and Deák, Neutrality: Its History, Economics and 
Law, Vol. I, “The Origins” (1935), p. 24 ff. The United States in 1793 
committed itself to the doctrine of impartiality, thus strengthening the 
precedents set by the Italian States a few years before (3 Martens, Recueil 
(2d ed.), pp. 24, 47, 58, 65, 75), and by the members of the Armed Neutral- 
ity of 1780. But even the Government of the United States for some time 
admitted that an unequal advantage could be given to one belligerent if a 
prior treaty provided for some special privilege. For example: 


It is an essential character of neutrality, to furnish no aids (not 
stipulated by treaty) to one party, which we are not equally ready to 


~ 
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furnish to the other. (Jefferson to Pinckney, September 7, 1793, 1 
American State Papers, Foreign Relations, p. 239.) 


So long as a neutral nation shall confine itself to strict measures of 
impartiality, allowing no benefit to one belligerent, not stipulated by 
treaty, which it shall refuse to another, no cause whatever is afforded for 
exception or complaint. (Special committee of the United States 
Senate, 3 tbid., p. 297.) 


This exception to impartiality is no longer recognized; a neutral State is 
not excused for violating its duty of impartiality to Belligerent B by virtue 
of the fact that the performance of that duty would involve a violation of a 
prior treaty with Belligerent A. 

The impartiality required of a neutral is a technical rather than a factual 
lack of discrimination; it is subjective rather than objective. During the 
World War, for example, the United States declared to Austria-Hungary 
that it was not lacking in impartiality “in continuing its legitimate trade in 
all kinds of supplies used to render the armed forces of a belligerent efficient, 
even though the circumstances of the present war prevent Austria-Hungary 
from obtaining such supplies from the markets of the United States. . . .” 
United States Foreign Relations, 1915, Supplement, p. 795. 

During the American Civil War the Government of The Netherlands 
stated: 

According to the law of nations, the cases in which the neutrality of a 
power is more advantageous to one party than to the other do not affect 
or impair it; it suffices that the neutrality be‘ perfect and strictly ob- 
served. The government of the Netherlands has not departed from it, 
therefore, in denying admission to the ports of his Majesty’s territories 


to privateers, although at first glance this determination is unfavorable 
to the Southern States. (Zbid., 1861, pp. 368, 373.) 


In 1862, Lord John Russell noted to Mr. Adams that “the impartial ob- 
servance of neutral obligations by her Majesty’s government has thus been 
exceedingly advantageous to the cause of the more powerful of the two 
contending parties.” Ibid., 1862-63, Part I, p. 99. 

In 1870 Lord Granville informed the Prussian Minister, Count von Bern- 
storff: 

That such a doctrine [as benevolent neutrality] is untenable will now 
be universally admitted; while it must be as generally admitted that it 
would be a real departure from neutrality for a neutral to change, with- 
out general consent, its practice . . . because such practice might in- 


cidentally be more or less favorable to one of two belligerents. (61 
British and Foreign State Papers, p. 876.) 


Whether changes in neutral practices may be made during war for other 
reasons is considered infra in the Comment under Article 13. 

During the Russo-Japanese War, France declared that she was impartial 
in allowing the Russian Baltic fleet to stay in Indo-Chinese waters because 
the Japanese could have had the same privilege if they had cared to avail 
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themselves of it. Hershey, International Law and Diplomacy of the Russo- 
Japanese War (1906), p. 196. 

It may be noted that a neutral must be impartial in abstaining from cer- 
tain acts—e.g., in refusing to make governmental loans to a belligerent—as 
well as in affirmative acts—e.g., permitting warships to take fuel. 

It should also be pointed out that the duty to be impartial in the assertion 
of a neutral right includes the duty to be impartial in the exercise of a neutral 
privilege. For example, a neutral is privileged but not obligated to forbid its 
vessels to carry contraband to a belligerent. If it imposes such a prohibition, 
it must make it equally applicable to all belligerents. 

Attention may also be called to apparent exceptions to the rule laid down 
in this article; under Article 14, a neutral may resort to reprisals against one 
belligerent without abandoning its neutral status; under Article 20, a neutral 
may discriminate against some or all vessels of one belligerent in case of abuse 
of the neutral flag. 

As noted in the Comment under Article 1 (ce), supra, this Draft Conven- 
tion does not deal with situations where a State by reason of the assumption 
of a treaty obligation, such as that contained in the Covenant of the League 
of Nations, is bound not to remain impartial (¢.e., neutral) in certain wars. 
Such situations are considered in the Draft Convention on Rights and Duties 
of States in Case of Aggression, Part III of this volume, infra. 


ARTICLE 5 


A neutral State shall abstain from supplying to a belligerent assistance for 
the prosecution of the war. 


COMPARABLE TEXTS 
Thirteenth Hague Convention, 1907: 
Art. 6. The supply, in any manner, directly or indirectly, by a 


neutral Power to a belligerent Power, of war-ships, ammunition, or war 
material of any kind whatever, is forbidden. 


Hague Air Rules of 1928: 


Art. 44. The supply in any manner, directly or indirectly, by a 
neutral government to a belligerent Power of aircraft, parts of aircraft, 
or material, supplies or munitions required for aircraft is forbidden. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 15. Of the acts of assistance coming from the neutral States, 
and the acts of commerce on the part of individuals, ony the first are 
contrary to neutrality. 


Art. 16. The neutral State is forbidden: 


(a) To deliver to the belligerent, directly or indirectly, or for any 
reason whatever, ships of war, munitions or any other war material ; 
(b) = ean it loans, or to open credits for it during the duration 
of the war. 
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Credits that a neutral State may give to facilitate the sale or exporta- 
tion of its food products and raw materials are not included in this 
prohibition. 


Institut de Droit I nternational, 1875: 


1. L’Etat neutre désireux de demeurer en paix et amitié avec les 
belligérents et de jouir des droits de la neutralité, a le devoir de s’abste- 
nir de prendre à la guerre une part quelconque, par la prestation de 
secours militaires à l’un des belligérants ou à tous les deux, et de veiller 
à ce que son territoire ne serve de centre d'organisation ou de point de 
ptt à des expéditions hostiles contre l’un d’eux ou contre tous les . 

eux. 

2. En conséquence l’État neutre ne peut mettre, d’une manière 

- quelconque, à la disposition d’aucun des Etats belligérants, ni leur 
vendre des vaisseaux de guerre ou vaisseaux de transport militaire, non 
plus que le matériel de ses arsenaux ou de ses magasins militaires, en 
vue de l’aider à poursuivre la guerre. En outre l'État neutre est tenu 
de veiller à ce que d’autres personnes ne mettent des vaisseaux de guerre 
à la disposition d’aucun des États belligérants dans ses ports ou dans 
les parties de mer qui dépendent de sa juridiction. 


American Institute of International Law, 1926: 


Art. 13. In war a distinction must be drawn between acts of assist- 
ance on the part of neutral nations and commercial acts on the part of 
the individual; the first only are contrary to neutrality. 

Art. 14. The governments of the American Republics are especially 
forbidden to consent to loans or to open credits to any one of the bel- 
ligerents during the period of the conflict. 


International Law Association, 1920: 


Art. VI. The supply, upon any ground whatever, either directly or 
indirectly, by a neutral Power to a belligerent Power, of ships of war, 
or of munitions, or of material of war of any kind:is forbidden. 


International Law Association, 1928: 


Art. 11. The supply, under any ground whatever, directly or in- 
directly, by a neutral Power to a belligerent Power of warships, ammuni- 
tion or war material of any kind is forbidden. 


COMMENT 


This article states a second general principle of almost equal importance 
with that laid down in Article 4, supra: a neutral State may not aid belliger- 
ents even though the aid be given impartially to both. 

A number of articles which follow are specific applications of the general 
principle contained in this article. Despite, however, the incidental repeti- 
tion thus resulting, it seems desirable to include at this point another state- 
ment of general principle. | 

Subsequent articles also distinguish between acts of a neutral State and 
acts of individuals. It is only the former acts which are covered by this 
article. 
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There is considerable difficulty in drafting an adequate article on- this 
subject. It has been found impossible to draft an article which would 
describe fully all the types of aid which a State may not furnish to a’belliger- 
ent. There may be at least indirect types of aid which are permissible. 
Although the text here proposed includes the broad phrase “‘assistance for the 
prosecution of the war,” other articles of the draft indicate exceptions to the 
generalrule. Thus under Article 36 a neutral State may afford to belligerent 
warships certain facilities in its ports; under Article 9 a neutral State is not 
required to withhold from a belligerent the facilities of postal communica- 
tion, etc. | 

Similarly, Article 11 of the Thirteenth Hague Convention, 1907, declares 
that ‘‘A neutral Power may allow belligerent war-ships to employ its licensed 
pilots.” A considerable number of States have adopted regulations pro- 
viding for such pilotage: Great Britain, 1870 (Deák and Jessup, Collection 
of Neutrality Laws (1939), p. 206); Denmark, 1904 (<bid., p. 496), 1912 (zbed., 
p. 478), 1914 (ibid., p. 507), and 1938 (zbid., p. 481); Estonia, 1938 (2bzd., pp. 
481, 572); Finland, 1938 (zbzd., pp. 481, 577); France, 1912 (cbid., p. 586); 
Greece, 1914 (ibid., p. 675); Haiti, 1898 (cbid., p. 685); Iceland, 1938 (ibid., 
pp. 481, 701); Japan, 1870 (zbid., p. 737); Latvia, 1938 (¢bid., pp. 481, 742); 
Norway, 1912 (ibid., pp. 478, 839), and 1938 (zbid., pp. 481, 840); Sweden, 
1912 (ibid., pp. 478, 963), and 1938 (cbid., p. 971); Uruguay, 1914 (ibid., p. 
1264); and Venezuela, 1914 (ibid., p. 1297). On the other hand, Denmark 
and Sweden in 1854 prohibited without qualification the use of their pilots by 
belligerent warships. (Ibid., pp. 473, 983.) 

The cases of direct State aid to a belligerent are now clearly prohibited by 
international law. The last instance of a neutral State loan of troops to a 
belligerent—in pursuance of a prior treaty—is said to have occurred in 1788 
when Denmark supplied troops to Russia, and Sweden, the opposing bel- 
ligerent, protested. Hall, International Law (8th ed. 1924), pp. 701-709: 
3 Phillimore, Commentaries Upon International Law (8rd ed. 1885), pp. 229- 
231. In regard to sales of warships, Sweden, neutral in 1826, abandoned a 
transaction whereby ships from her Navy might have passed into the hands 
of belligerent Mexico. 5 Martens, Causes Célébres du Droit des Gens (2d ed. 
1861), pp. 229-254. Great Britain in 1864 refused to allow the “ Anglo- 
Chinese fleet to be sold, lest they should fall into the hands of the belligerent 
powers, and so, by reason of their being sold in a British port, in some degree 
compromise Her Majesty’s neutral position.” Earl Russell to Sir Frederick 
Bruce, June 1, 1864, The Case of Great Britain as Laid Before the Tribunal of 
Arbitration at Geneva (1872), Vol. 2, p. 803. The sale of munitions by a 
neutral government to a belligerent is universally condemned. Cf.7 Moore, 
Digest of International Law (1906), pp. 973-74, for the case of a sale by the 
United States Government during the Franco-Prussian War to agents of 
the French Government. In 1798 and 1816 the United States declared that 
a loan by a neutral State to a belligerent government was illegal. Ibid., pp. 
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978-79. According to a circular of the Department of State of the United 
States of October 15, 1914: “For the Government of the United States itself 
to sell to a belligerent nation would be an unneutral act. . . .”? Deák and 
Jessup, Collection of Neutrality Laws (1939), p. 1256. See also the Rules for 
the Neutrality of the Panama Canal Zone, 1914 (especially rules 7 and 13), 
ibid., p. 1205; 38 Stat. at L. 2039. Authorities on these points could be 
multiplied indefinitely. 

The instant text does not attempt to state a rule which would auto- 
matically determine every problem raised by what may be called indirect 
State aid to a belligerent. The problem is raised by the existence in some 
States of government ownership or control of one or more industries or 
business activities. The extreme case is presented by the U.S.S.R. where 
all commercial, fmancial and industrial activities are those of the State itself. 
If one applies to the case of the Soviet Government the existing rules of 
international law, it would seem that the Soviet Government would be 
compelled as a neutral in time of war to give up all commercial and financial 
relations with the belligerent. It is obvious that a situation of this kind was 
not contemplated when this rule of international law developed. Short of 
the extreme case of the Soviet Union, attention may be called to a situation, 
as in France, where the nationalization of the munitions industry is author- 
ized by law and is under way. It would seem that if France or any other 
country completely nationalized its munitions industry, France or any other 
such State would be compelled as a neutral to prevent all shipments to a 
belligerent of products of that industry. One may also call attention to the 
numerous other cases of State-owned businesses, such as the French potash 
and tobacco monopolies, the numerous match monopolies, the Italian 
sulphur monopoly, etc. 

A number of States have had provisions prohibiting the furnishing of 
supplies to belligerents by State officials, agents or departments: Italy, Law 
of Neutrality of 1938, Art. 8 (Deák and Jessup, Collection of Neutrality Laws 
(1939), Part I, p. 725); Brazil, Neutrality Rules of 1914, Art. 5 (2bed., p. 85), 
and Neutrality Rules of 1933, Art. 3 (cbid., p. 94); Ecuador, Military Penal 
Code of 1921, Art. 99 (31), (tbid., p. 549); Iran, Proclamation of Neutrality, 
1914 (bid., p. 703); Mexico, Code of Military Justice, 1933, Art. 216 (ibid., 
p. 769). 

The Legal Adviser of the Ministry of Foreign Affairs of Peru, in his opinion 
of June 6, 1935, concerning the entrance of escaped prisoners of war from 
Bolivia, held that the handing over of escaped prisoners to the belligerent 
from whom they had escaped would be “an act of assistance to the latter 
incompatible with neutrality.” Deák and Jessup, op. ctt., p. 890. 

It would seem to be a clear evasion of neutral duty if a State bank in a 
neutral State extended loans or credits to a belligerent. The principle of 
neutrality is not affected even if the neutral State’s control is exercised 
through a separately organized corporation. Cf. Harvard Research, Draft 
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Convention on Competence of Courts, Art. 26 and Comment, 26 American 
Journal of International Law (1932), Supplement, p. 716 ff. The Soviet Gov- 
ernment has made use of separate corporations, possibly keeping in mind 
the problem here under discussion. See J. N. Hazard, in Proceedings of 
American Society of International Law, 1939, p. 41. The principle is clearly 
different from that applicable in determining whether a State has lost its 
sovereign immunity from the jurisdiction of a foreign court. Similarly, it 
would seem to be a violation of the theory of neutral duties to assert that the 
State qua juristic person of private law, acting jure gestionis, is permitted to 
perform acts which would be unneutral if performed by the State qua sov- 
ereign, acting jure imperii. Cf. Draft Convention on Competence of Courts, 
Art. 11 and Comment, loc. cit., p. 597 ff. Cf. Preuss in Proceedings of 
American Society of International Law, 1937, pp. 108, 117. The rule of 
international law should be, and probably is, that a State when neutral is 
forbidden to do certain things, no matter in what capacity or through what 
agency it does them. On the other hand it might be argued that since a 
neutral State is not under a duty to prevent its nationals from doing certain 
things which it should refrain from doing itself, so it is not under a duty to 
refrain from doing those acts in its private capacity, provided that it accepts 
the consequence of submitting its property to the belligerent rights of cap- 
ture and condemnation. This argument is plausible when applied to ship- 
ments of some commodities from State-owned factories, but it seems wrong 
in principle and does not cover the case of loans to a belligerent. During 
the World War, Paul M. Warburg, as a member of the United States Fed- 
eral Reserve Board, raised the question of the propriety of the Federal 
Reserve Banks rediscounting bills arising from sales of contraband to bellig- 
erents and the consequent permitting of short-term loans. United States 
Senate, 74th Cong., 2d Sess., Hearings before the Special Committee Investi- 
gating the Munitions Industry, 1934-37, p. 8384, Exhibit No. 2387. Judge 
John Bassett Moore gave an opinion to Governor Strong of the Federal Re- 
serve Bank, which, while it did not pass upon the relationship of the Federal 
Reserve System to the Government of the United States, pointed out that a 
neutral government must abstain from every act which could be regarded 
as unneutral. He called attention to the French mint’s refusal to coin 
Spanish silver as usual, while Spain was at war with the United States, and 
to Secretary Olney’s opinion on national banks holding funds of Cuban 
insurgents. Jbid., p. 7775, Exhibit No. 2141. Cf. Borchard and Lage, 
Neutrality for the United States (1937), pp. 40-41. In 1916 an opinion of 
counsel held that the Federal Reserve Banks were not governmental 
agencies or government-owned agencies and that their activities did not 
involve the neutrality of the United States Government. Hearings before 
the Special Committee Investigating the Munitions Industry, loc. cit., p. 8428, 
Exhibit No. 2453. 

The status of the Export-Import Bank of Washington and of the Second 
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Export-Import Bank of Washington is different. The Banks were organized 
in 1932 by Executive Orders No. 6581 of February 2, 1934, and No. 6638 of 
March 9, 1984. They are District of Columbia corporations, the incorpora- 
tors all being officials of the United States Government. The incorporators 
subscribed to the entire capital stock “for the use and benefit of the United 
States,” the funds for the purpose being taken from a Congressional ap- 
propriation. The Act of January 31, 1935 (49 Stat. at L. 1), refers to the 
two Banks as having been organized ‘as agencies of the United States.” 
The Act provides further that the Banks 
shall continue until June 16, 1937 . . . to be agencies of the United 
States... The Secretary of State and the Secretary of Commerce 
are authorized and directed to continue, for the use and benefit of the 
United States, their present investment in the capital stock of the said 


banking corporations and they are hereby authorized to use all of their 
assets . . . in the exercise of their functions as such agencies. 


By the Act of January 26, 1937 (50 Stat. at L. 5), the Banks were continued 
to June 30, 1939. The Independent Offices Appropriations Acts, 1938 and 
1939 (50 Stat. at L. 329 and 52 ibid. 410), refer to the Bank as having been 
‘established as an agency of the Government.” It is believed that if the 
Export-Import Bank should make a loan to a belligerent government when 
the United States was neutral, such action would constitute a violation of the 
neutral duties of the United States. 

There are undoubtedly many border-line cases for which this Draft cannot 
supply a clear solution. If a totalitarian government, when neutral, exer- 
cises complete control over all foreign exchange transactions, does it violate 
its neutral duty in clearing such a transaction for belligerent governments, 
even assuming that it is ready to grant equal facilities to both belligerents? 
Does a neutral government extend improper facilities to a belligerent if it 
permits shipment of belligerent goods over State-owned railways or on State- 
owned merchant vessels? As to railways, H. J. L. Hammarskjold answered 
the question in the negative. “La neutralité en général”, 3 Bibliotheca 
Visseriana (1924), p. 93. See also the German-Luxemburg Convention of 
1872 ‘Deák and Jessup, op. cit., p. 757), and the communication of the 
Minister of State of Luxemburg, August 4, 1870 (bid., p. 758). See also 
in this connection the declaration of the Soviet Foreign Minister, made on 
November 20, 1931 (zbid., p. 1074, ed. note); Colombia (ibid., p. 409 ff.). 

As to State-owned merchant vessels, the problem was discussed in the 
United States Senate in the course of a debate on a bill authorizing the Gov- 
ernment of the United States to purchase German (belligerent) merchantmen 
which were laid up in American (then neutral) ports. The following pas- 
sages are taken from Senator Elihu Root’s remarks opposing the passage of 
the bill, January 25, 1915: 


A question was put to the Counselor of the State Department, Mr. 
Lansing, before the Committee on Naval Affairs of the House. I read 
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oa the hearings on Senate bill 5259 and H. R. 5980, dated August 20, 

“Mr. WizzramMs. The first question that we want information on, 
as à legal proposition, is the liability that would attach to this Govern- 
ment if the Government itself was operating a line of steamships engaged 
in the transportation of goods to South America and to European coun- 
tries compared with the liability of a steamship company or an individ- 
ual engaged in the same business. Can you give us some information 
along these lines? 

‘Mr. LansiNG. I suppose you refer to neutrality and to the question 
of contraband? 

“Mr. WILLIAMS. Yes, sir. 

“Mr. LansiNG. I think that the transportation of contraband to 
a belligerent port in a public ship of the United States would go much 
further than the mere matter of lability, and that it would be regarded 
as an unneutral act. 

“Mr. WizcraMs. That the United States transporting goods to 
English, French, or German ports would be a violation of neutrality? 

Mr. Lansina. I think it might be so regarded.” 

That is what we have to deal with. That is what the Secretary of 

the Treasury does deal with in the words I have read from him. He 
Says: 
“If the Government operated ships outright, just as it operates the 
vessels of our Navy, an awkward situation of this character might arise; 
but where a nation is merely a stockholder, or the sole stockholder, in a 
private corporation, its sovereignty is not and can not be directly 
involved if the ships of such a corporation become the subjects of litiga- 
tion in a prize court concerning any issue which does not involve the 
Government itself. The Government would stand in relation to such 
a corporation exactly as any individual stockholder does to a corpora- 
tion in which he is interested. A suit against the corporation does not 
necessarily involve the shareholders.” 

Mr. President, that is not the law as it has been understood by the 
Government of the United States, or as it has been applied. In the 
Delagoa Bay case our Government went straight through the legal 
fiction of a Portuguese corporation and asserted and enforced the rights 
of American citizens who were stockholders of that corporation precisely 
as if they had been the owners themselves. The British Government 
did the same thing in the same case. Time and again the rule which 
was established in that case has been applied to the affairs of these legal 
fictions which give to the real owners of property the municipal right of 
succession and limitation of liability and the use of a corporate seal, etc. 
Of course, Mr. President, it stands to reason that a municipal statute 
giving to A and B and C rights to sue and be sued in corporate form and 
to have limitation of liability and to act through a seal are no concern of 
another EOR if A and B and C, through that form, have injured 
or affected the rights of that other Government. The idea is idle and 
baseless that the Government of the United States, by the exercise of 
its vast national power, can wrest enormous funds from its people by 
taxation, can use those funds to withdraw from Germany’s right of 
capture British ships and from France’s and Great Britain’s right of 
capture German ships, and say: 
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“I can not be called to account because I have made a statute under 
which I protect myself by a legal fiction, calling myself a trading cor- 
poration.” 

Ah, no! The real and serious affairs of this world are not conducted 
in that way. Whatever we do through this corporation that we create 
and own, we do as a government, and are responsible for as a govern- 
ment. (Congressional Record, Vol. 52, p. 2217.) 


The objections raised by the Allied Governments to the purchase of the 
German ‘ships seem to have been based upon the rules concerning transfer 
of flag in time of war (ef. infra, Article 67), and not upon the question of 
neutral governmental ownership and operation. See United States Foreign 
Relations, 1914, Supplement, p. 489 ff. 

The Government of the United States itself produces and sells helium, a 
commodity of great importance for inflating lighter-than-air dirigibles. No 
helium may be exported from the United States except under a license issued 
by the Secretary of State on the joint recommendation of all of the members 
of the National Munitions Control Board and of the Secretary of the Interior; 
an exceptional procedure is provided for licenses of exports of quantities not 
of military importance. See 50 Stat. at L. 885. It is believed that the 
United States would be guilty of a violation of its neutral duties if it licensed 
the export to a belligerent of a quantity of helium great enough to be of 
military importance. 

In the discussions leading to the drafting of the Geneva Convention on 
Supervision of International Trade in Arms and Ammunition and in Imple- 
ments of War, 1925 (3 Hudson, International Legislation (1981), p. 1634), a 
question concerning neutral duties arose in connection with Article 33 of the 
Convention. This article provides that in time of war, and ‘without preju- 
dice to the rules of neutrality,” the provisions of the Convention regarding 
the issue of licenses for the traffic in arms “shall be suspended from operation 
until the restoration of peace so far as concerns any consignment of arms or 
ammunition or of implements of war to or on behalf of a belligerent.” The 
following statements were made by the Swiss and British delegates (note 
that at this stage of the preparatory discussion, the article which became 
Article 33, was then numbered Article 25): 


Col. Loaner (Switzerland): The Swiss delegation supports Article 25 
although realizing the disadvantages of suspending the essential stipu- 
lations of the Convention in a time of international emergency. The 
Temporary Mixed Commission, moreover, was also aware of the draw- 
backs inherent in this provision which it however chose as the lesser 
evil. Under the Article a neutral state would not be required itself to 
issue licenses, which are requisite in time of peace, for the export of 
war material to belligerent countries. 

Acceptance of this Article does not mean that trade in munitions with 
a belligerent state would be free from restrictions. Rules of the Fifth 
Hague Convention relating to the export and transit in arms would be 
in force. : 
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As to exports, neutral states are not bound under the Hague Conven- 
tions to prevent the delivery of munitions to belligerents. The neutral 
powers are, however, free to restrict and, if they think fit, even com- 
pletely to prohibit all exports of this kind, and they should retain this 
right under the regime set up in this convention. 

As to transit, in time of war neutral states will be entitled (under the 
Hague Conventions) to restrict or even prevent the transit of arms 
across their territory on condition that restrictive measures are applied 
equally to all belligerents. In peace time measures of this nature would 
obviously be incompatible with the interests of free circulation, which 
is the essential principle of freedom of transit. 

May I, however, add that the Convention we are preparing should 
not affect the right of States, the neutrality of which is established by 
long tradition, to be able to enact certain restrictive measures not only 
in war time, but also when there is a threat of war, in accordance with 
the terms of Article 11 of the Covenant. A neutral State must be free, 
also under the Convention, to take, in the higher interests of peace, 
such measures as it thinks fit, even if that action should involve certain 
A restrictions to traffic. (League Doc. A.13.1925.IX, pp. 
236-7. 

EARL OF ONsLow (British Empire): This Article was inserted by the 
Temporary Mixed Commission in order to remove doubts which had 
been expressed as to the effect of the issue of a license to export arms to 
a belligerent on the neutrality of the neutral exporting country. Art. 6 
of the Hague Convention prohibits a neutral State to ship arms to a 
belligerent; Art. 7, on the other hand, declares that a neutral State is 
not bound to prevent the export or transit of arms to a belligerent. “It 
is held in some quarters that the government act of issuing a license for 
such a supply would consequently involve a breach of Article 6 of the 
Hague Convention, and that, failing a special provision to the contrary, 
an obligatory licensing system would preclude the possibility of a 
supply of arms by a neutral country to a belligerent.” 

Some legal authorities considered this view exaggerated. The issue 
of a license in their opinion would not involve per se a breach of neutral- 
ity. The League Secretariat’s legal section was consulted. It shared 
the doubts which had been raised, and came to the conclusion that the 
ees was to suspend the licensing system in time of war. (Tbid., 
p. 237. 


During the World War, belligerents criticized neutral governmental war- 
risk insurance bureaus which refused to insure neutral vessels carrying 
goods to belligerents, thus hindering that trade. See Gephast,.Æffecis of the 
War Upon Insurance (1918), pp. 196-206; Zaalberg et al., The Netherlands 
and the World War (1928), p. 125; Heckscher et al., Sweden, Norway, Denmark 
and Iceland in the World War (1930), pp. 54, 293 and 422. Does a neutral 
government violate its duty if it permits a belligerent government to broad- 
cast over a State-owned radio service, assuming that it would not be under 
a duty to prevent such a broadcast if the radio service were privately owned? 
If a neutral government is one which exercises a rigid control over the de- 
parture of any one of its citizens from its territory, does it thereby incur an 
additional duty in regard to enlistments in a belligerent army? 


244 NEUTRALITY IN NAVAL AND AËRIAL WAR 


During the World War also, a number of the neutral European govern- 
ments set up extensive controls over their foreign commerce. For example, 
in 1915, Rumania (then neutral) established a Central Commission for the 
sale of agricultural products, consisting of eleven members, including four 
government representatives and one representative of the National Bank (six 
other members represented private organizations). This Commission had 
the sole right to regulate exports. New contracts could be made only 
through the Commission. In 1915 and 1916 the- Commission negotiated 
collective contracts for supplying grain and other products with the central 
purchasing organs of Germany and Austria-Hungary (societies with monop- 
oly rights of purchasing supplies). In January, 1916, a contract was also 
made with an agency of the British Government. The stocks to be acquired 
would continue to remain in Rumania, however. In the latter case, 
the purchaser still had to make individual contracts with the producers. 
Tonesco-Sisesti, L’ Agriculture de la Roumanie pendant la Guerre (1929), pp. 
28-36. 

It does not appear that the exercise of such controls led to charges of 
breaches of neutrality. The general trend throughout the world is and for 
some time has been in the direction of an expansion of governmental owner- 
ship, operation or control of activities which had previously been largely in 
private hands. Cf. e.g., as particularly pertinent to problems of neutrality, 
recent British legislation regarding the coal industry, the Coal Act, July 29, 
1938, 1 & 2 Geo. 6,c. 52. Attention is again called to the case of the U.S.S.R. 
as an extreme example. To meet that situation by a general relaxation of 
neutral duties would lead to innumerable possibilities of evasions of the law 
of neutral duties and might eventually destroy the law. It seems preferable 
in this Draft Convention to take the position indicated in this article and to 
assert that as governments extend their activities in fields of commerce, 
industry, transportation and communications, they necessarily enhance their 
neutral responsibilities. 

Thet the opposing rule would be preferable is effectively argued in a 
recent article by W. Friedmann, “The Growth of State Control Over the 
Individual, and Its Effect Upon the Rules of International State Respon- 
sibility,” 19 British Year Book of International Law, 1938, pp. 118, 130 ff. 
It is argued, inthis article that in view of the factual changes in the world 
with reference to the increase of state controls, there has been an actual 
change in the customary rule of law. It is also argued that in so far as the 
Hague Conventions lay down a different rule, 


the clausula rebus sic stantibus could for once be applied, not as an excuse 
for law-breaking, but in a way analogous to the English doctrine of 
frustration and to the advantage of international law. The underlying 
basis of the Conventions was (a) that the export trade in arms was 
universally in private hands, (b) that the obligation should apply to the 
contracting parties with equal force. 
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The same principle applies, of course, to the rule regarding neutral 
volunteers . . . which, in speaking of “individual persons crossing the 
frontier” assumes that they do so on their own behalf and responsibility, 
not by command or direct encouragement of their government. 


Although the author believes that the new rule of customary law may still 
be considered in process of formation, the following portion of his discussion 
may be quoted: 


Were the progress from private trade to state control parallel in all 
states, it would be feasible to extend international responsibility accord- 
ingly. Butthatisnotthecase. In only one major state is state control 
open, universal, and absolute, in others it is partial and disguised, and, 
in some, not sufficiently developed to be capable of legal definition. 
Again, the present system of international law is based upon the prin- 
ciple that membership of the family of nations should be independent of 
the internal structure of a state. The challenge to that principle 
which, at one time, came from Russian Communist writers, ‘and now 
comes mainly from German National Socialist jurists,! is a clear sign of ` 
threatening disintegration of the present structure of international law, 
which stands and falls with that principle. But if, in any war between 
other powers, a state like Russia were to be debarred from supplying 
any goods of military value to belligerents (in particular, in view of the 
continuing extension of the notion of contraband . . .) it would, in 
effect, amount to penalization because of a particular form of social 
organization. The tender fabric of international law will hardly stand 
such a strain. Either rights and duties of states must be equal in prin- 
ciple, or the international community will break up. With regard to 
the related question of the sanctity of private property as a principle 
of international law, Sir J. Fischer Williams has convincingly shown 
that it cannot be regarded as such? A contention that private enter- 
prise is an axiom of international “civilized” society, and that states 
which deviate from it must pay the price, would only prove that interna- 
tional society had broken up beyond hope, and that customary law was, 
at most, valid between such states as still adhered to the old principles 
of social organization. 
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A neutral State shall use the means at its disposal to prevent within its 
territory the commission of any act the toleration of which would constitute 
a nonfulfillment of its neutral duty; the use of force for this is purpose shall 
not be regarded as an unfriendly act. 


COMPARABLE TEXTS 


Treaty of Washington, United States—Great Britain, 1871: 
Art. 6. ... A neutral Government is bound . . . 
First. To use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a 


1Cf. e.g., Bockhoff, Vülkerrecht gegen Bolschewismus, 1937. 
2 British Year Book of International Law, 1928, p. 21. 
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power with which it is at peace; and also to use like diligence to prevent 
the departure from its jurisdiction of any vessel intended to cruise or 
carry on war as above, such vessel having been specially adapted, in 
whole or in part, within such jurisdiction, to warlike use. 

Secondly. Not to permit or suffer either belligerent to make use of 
its ports or waters as the base of naval operations against the other, or 
for the purpose of the renewal or augmentation of military supplies or 
arms, or the recruitment of men. 

Thirdly. To exercise due diligence in its own ports and waters, 
and, as to all persons within its jurisdiction, to prevent any violation of 
the foregoing obligations and duties. 


Fifth Hague Convention, 1907: 


Art. 5. A neutral Power must not allow any of the acts referred to 
in Articles 2 to 4 to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality unless 
the said acts have been committed on its own territory. 

Art. 10. The fact of a neutral Power resisting, even by force, at- 
tempts to violate its neutrality can not be regarded as a hostile act. 


Thirteenth Haque Convention, 1907: 


Art. 25. A neutral Power is bound to exercise such surveillance as 
the means at its disposal allow to prevent any violation of the provisions 
of the above articles occurring in its ports or roadsteads or in its waters. 


Hague Air Rules of 1923: 


Art. 48. The action of a neutral Power in using force or other means 
at its disposal in the exercise of its rights or duties under these rules 
cannot be regarded as a hostile act. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 26. Neutral States are bound to exert all the vigilance within 
their power in order to prevent in their ports or territorial waters any 
violation of the foregoing provisions. 


Institut de droit international, 1878: 


Art. 3. Lorsque l’État neutre a connaissance d’entreprises ou d’actes 
de ce genre, incompatibles avec la neutralité, il est tenu de prendre les 
mesures nécessaires pour les empécher, et de poursuivre comme respon- 
sables les individus qui violent les devoirs de la neutralité. 

Art. 4 De même l’État neutre ne doit ni permettre ni souffrir que 
l’un des belligérants fasse de ses ports ou de ses eaux, la base d’opérations 
navales contre l’autre, ou que les vaisseaux de transport militaire se 
servent de ses ports ou de ses eaux, pour renouveler ou augmenter leurs 
approvisionnements militaires ou leurs armes, ou pour recruter des 
hommes. 

Art. 5. Le seul fait matériel d’un acte hostile commis sur le territoire 
neutre, ne suffit pas pour rendre responsable l’État neutre. Pour 
qu’on puisse admettre qu’il a violé son devoir, il faut la preuve soit d’une 
intention hostile (dolus), soit d’une négligence manifeste (culpa). 


International Law Association, 1920: 


Appendix III, Art. XXV. A neutral Power shall exercise such 
supervision as the means in their power permit, to prevent within its 
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ports or roadsteads and in its territorial waters any violation of the 
preceding provisions. 

Art. XXVI. The exercise by a neutral Power of the rights herein 
defined shall not be considered as an unfriendly act by either belligerent 
who has accepted the foregoing articles. 


International Law Association, 1928: 


Art. 25. À neutral Power is bound to exercise such supervision as 
the means at its disposal permit to prevent any violation within its ports 
and roadsteads or its waters of the preceding provisions. 

Art. 26. The exercise by a neutral Power of the rights laid down in 
the present Convention can never be considered as an unfriendly act 
by either belligerent- who has accepted the Articles relating thereto: 


COMMENT 


This article is cast in general terms to express the general standard by 
which a neutral State’s fulfillment of its neutral duties is to be measured. 
A neutral State is not an insurer of the fulfillment of its neutral duties. It 
is obligated merely to “‘use the means at its disposal” to secure the fulfillment 
of its duties. Specific applications of this general principle are covered by 
Articles 7, 8 and 9. Only the more general aspects of the subject will be 
considered here. 

The expression ‘‘means at its disposal,” while of relatively recent origin, 
seems to be supported by more international practice than any comparable 
expression and is therefore used here. In 1793 Jefferson used the phrase 
‘fall the means in our power” which was the expression President Washing- 
ton had used. See Hyneman, The First American Neutrality (1934), pp. 
73-98; 1 American State Papers, Foreign Relations, p. 174. In 1818 John 
Quincy Adams used the same expression relative to situations arising from 
the revolt of the Spanish and Portuguese colonies in South America. The 
Case of Great Britain as Laid Before the Tribunal of Arbitration at Geneva 
(1872), Vol. 3, p. 248. In 1850 the Portuguese Minister in the same connec- 
tion used the expressions ‘a reasonable degree of diligence” and ‘‘due 
diligence.” Ibid., pp. 270 and 272. As appears from the comparable 
text printed above, the words “due diligence”’ were used in Article 6 of the 
Treaty of Washington of 1871, but before the Geneva tribunal the United 
States was not able to show that the term was at that time well established. 
The interpretation placed upon the phrase by the Geneva tribunal is not 
wholly clear or satisfactory. Its general description of the term is as follows: 


And whereas the ‘‘due diligence” referred to in the first and third of 
the said rules ought to be exercised by neutral governments in exact 
proportion to the risks to which either of the belligerents may be ex- 
posed, from a failure to fulfil the obligations of neutrality on their part. 
(United States, Papers Relating to the Treaty of Washington, Vol. IV, 
Geneva Arbitration (1872) p. 50.) 


At the Second Hague Conference of 1907, the British proposals contained 
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the same expression, ‘‘due diligence,” while the Japanese suggested “all 
necessary measures”. 38 Proceedings of the Hague Conferences: The Confer- 
ence of 1907, pp. 699 and 708. The Danish delegation proposed the words 
“all in its power”. M. Renault of France asked the British delegates what 
they meant by “diligence,” saying that both the United States and Great 
Britain had not accepted the interpretation of the Geneva tribunal and for 
that reason had not communicated the three rules to the Powers. Ibid., 
p. 620. Further discussion of which we have no record probably took place 
in committee, since the British and Japanese suggestions appear in revised 
form in the Draft Convention offered to the Commission and were adopted by 
the Commission and the Conference with little comment. The articles were: 
Art. 8. A neutral Government is bound to employ the means at its 
disposal to prevent the fitting out or arming within its jurisdiction of 
any vessel which it has reason to believe is intended to cruise, or engage 
in hostile operations, against a Power with which that Government is 
at peace, and also to display the same vigilance to prevent the departure 
from its jurisdiction of any vessel intended to cruise, or engage in hostile 
operations, this vessel having been adapted entirely or partly within the 

said jurisdiction for use in war. (Zbid., p. 629.) 
Art. 24. A neutral Government is bound to exercise all necessary 
diligence in its own ports and waters and with regard to every person 


within its jurisdiction to prevent any violation of the preceding provi- 
sions. (Ibid., p. 722.) 


Art. 24 was revised at the instance of Belgium and The Netherlands to “A 
neutral Government is bound to exercise such surveillance as the means at 
its disposal allow to prevent any violation of the above-mentioned obliga- 
tions and duties in its ports and waters.” Ibid., pp. 641-642. These articles 
were not further discussed and stand as Articles 8 and 25 of the Convention. 

The French term used in Article 8 of the Thirteenth Hague Convention is 
‘des moyens dont il dispose”; in Article 25 it is “la surveillance, que com- 
portent les moyens dont elle dispose.” 

. The Havana Convention on Maritime Neutrality of 1928, in Article 26 
used the phrase “all the vigilance within their power,” but this does not 
seem to be an improvement upon the Hague text nor has it been generally 
adopted. 

Attention may be called to the concluding clause in the instant article 
which states*#@t a neutral State may use force for the purpose of preventing 
acts which might involve a breach of its neutral duties and that the use of 
such force shall not be regarded as an unfriendly act. Specific illustration of 
this proposition will be noted in the Comment under Article 8. It may be 
noted that Belgium asserted in 1914 that in resisting the German invasion, 
even by force, she was not committing a hostile act, in view of the provisions 
of Article 10 of the Fifth Hague Convention of 1907. Deák and Jessup, 
Collection of Neutrality Laws (1939), pp. 68, 69. 

In its neutrality rules of 1933, Brazil, after forbidding belligerents to com- 
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mit acts within Brazilian territory violative of Brazilian neutrality, added 
that it is the function of the neutral state to defend its legal position (of 
neutrality). Deák and Jessup, op. ctt., Art. 5, p. 94. 

China in 1914 declared that Chinese resistance, by various means, of at- 
tempts of belligerents to violate Chinese neutrality rules cannot be regarded 
as a hostile act. Ibid., §14, p. 393. The Netherlands in 1914 laid down, in 
regard to the neutrality of Netherlands territory, the rule that ‘every 
intentional violation of Netherlands neutrality must be resisted by force.” 
Ibid., p. 822. See also Peru, ibid., p. 878. 

It may be noted that a number of States have enacted legislation imposing, 
in general terms, penalties for violations of neutrality or of the neutrality 
rules and regulations of the given State: Liberia (Deák and Jessup, op. cit., 
p. 749); Mexico (ibid., p. 768); The Netherlands (zbzd., p. 785); Poland (ibid., 
p. 892); Russia (zbid., Editors’ Note to No. 1, p. 1070); Switzerland (tbid., 
pp. 992-993, and 1012). Cf. Article 127 of the Turkish Penal Code of 1936, 
ibid., p. 1064. 

Attention is also called to provisions imposing penalties for hostile acts 
committed against foreign States (see Comment on Article 9, infra). 


ARTICLE 7 
A neutral State shall use the means at its disposal: 

(a) to prevent the fitting out or arming within its territory of any vessel 
which is intended to cruise or to engage in hostile operations 
against a belligerent; l 

(b) to prevent the departure from its territory of any vessel which is 
intended to cruise or to engage in hostile operations against a bel- 
ligerent, or which is intended to perform services of a military 
character for à belligerent, and which, within its territory and dur- 
ing the war, has been adapted entirely or partly for use in war. 


COMPARABLE TEXTS 
Thirteenth Hague Convention, 1907: 


Art. 8. A neutral Government is bound to employ the means at its 
disposal to prevent the fitting out or arming within its jurisdiction 
of any vessel which it has reason to believe is intended to cruise, or en- 
gage in hostile operations, against a Power with which that government 
is at peace. Itis also bound to display the same vigilanesbo prevent the 
departure from its jurisdiction of any vessel intended to cruise, or engage 
in hostile operations, which had been adapted entirely or partly within 
the said jurisdiction for use in war. 


International Law Association, 1920: 


Appendix III, Art. VIII. A neutral Government is bound to use the 
means at its disposal to prevent, within its jurisdiction, the equipping 
or arming of any vessel which it has reason to believe is intended to act 
as à cruiser or to join in hostile operations against a Power with which 
it is at peace. 
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It is also bound to exercise the same vigilance to prevent the departure 
out of its jurisdiction of any vessel intending to act as a cruiser or take 
part in hostile operations, and which, within the said jurisdiction, may 
have been adapted either wholly or in part for warlike purposes. 


International Law Association, 1928: 


Art. 8. A neutral Government is bound to employ the means at its 
disposal to prevent the fitting out or arming of any vessel within its 
jurisdiction which it has reasonable grounds to believe is destined to 
cruise or take part in hostile operations against a Power with which that 
Government is at peace. It is also bound to exercise the same super- 
vision to prevent the departure from its jurisdiction of any vessel 
destined to cruise or take part in hostile operations and which has been 
adapted in whole or in part within the said jurisdiction to warlike pur- 
poses. 


COMMENT 


This article specifies two neutral duties which are similar in their nature 
and in their history. Both of them are set forth here as statements of exist- 
ing international law. 

The substantive origins of the rules are related to the question of outfitting 
privateers. In the seventeenth century, some treaties specifically men- 
tioned ships in stating a promise by one State not to aid the enemy of the 
other. Ships and materials for building ships were often found on contra- 
band lists in treaties. See, for instance, England and The Netherlands, 
1654, Art. 7 (6 Dumont, Corps Universel Diplomatique du Droit des Gens, 
Part II, p. 74); France and Denmark, 1663, Art. 3 (ibid., p. 470); but cf. 
France and The Netherlands, 1697, Art. 35 (7 ibid., Part II, p.386). See, in 
general, Jessup and Dedk, Neutrality: Its History, Economics and Law, 
Vol. I, “The Origins” (1935), pp. 30-44. Treaties also stipulated that the 
subjects of one party when neutral should not accept privateering commis- 
sions against the other party. See, for instance, France and Great Britain, 
Treaty of Commerce, 1713, Art. 3 (8 Dumont, op. cit., Part I, p. 345); 
United States and Morocco, 1786, Art. 2 (Deák and Jessup, Collection of 
Neutrality Laws (1989), Part IJ, No. 5); France and Great Britain, 1786, 
Art. 3 (ibid., No. 46); Denmark and Genoa, 1789, Art. 12 (ibid., No. 50); and 
a large number of nineteenth century treaties (zbid., No. 16, Art. 22 and 
Editors’ Note thereto). In some instances, treaties prohibited the fitting 
out of privateets commissioned by third States hostile to one of the parties, 
in the ports of the other party. See, for instance, France and Great Britain, 
Treaty of Commerce, 1713, Art. 15 (8 Dumont, op. cit., Part I, p. 345); 
United States and France, 1778, Art. 24[22] (Deák and Jessup, op. cit., Part 
II, No. 1), and others modeled thereon (zbid., Editors’ Note); France and 
Great Britain, 1786, Art. 16 (tbid., No. 46). The treaty of 1795 between 
the United States and Algiers provided in Article 7: 


The Algerines are not on any pretence whatever to give or Sell any 
Vessel of War to any Nation at War with the United States of North 
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America or any Vessel capable of cruising to the detriment of the Com- 
merce of the United States. (Ibid., No. 7.) 


By 1870, a very large number of treaties forbade the fitting out of privateers, 
but only a few forbade the fitting out of ships of war. To consider the nine- 
teenth century treaties: In 1833 Tuscany and Turkey agreed that enemies 
might not arm ships in the ports of the other. Deák and Jessup, Collection 
of Neutrality Laws (1939), Part II, No. 73. In 1844 Chile and New Granada 
agreed that troops might not be recruited or organized, ships of war or priva- 
teers built, armed, or manned (ibid., No. 85). In 1847 Sardinia and New 
Granada made a similar agreement (ibid.). In 1856 New Granada and 
Ecuador agreed that neither party should afford assistance to the enemy of 
the other to facilitate operations of war or to permit enlistment, organization 
of troops, or armament or manning of vessels of war or of privateers (zbd., 
No. 98). 

In 1778 and 1779 the Italian States, The Netherlands and Sweden forbade 
their nationals to arm or to participate in arming privateers. 3 Martens, 
Recueil de Traités (2d ed.), pp. 29, 47, 53, 60, 62, 65, 75. The Italian edicts 
seem to indicate a belief that the outfitting of privateers within their juris- 
diction would compromise their neutrality. Hall, A Treatise on International 
Law (8th ed. 1924), p. 704. The Netherlands declared such outfitting was 
“contraire au Droit des Gens, ainsi qu’aux devoirs de sujets d’une Puissance 
neutre et à nos intentions sincères.” 3 Martens, op. cit., p. 62. Sweden for- 
bade equipping vessels of war as well as privateers. The familiar position 
of the United States in 1793 and 1794 (see Deák and Jessup, Collection of 
Neutrality Laws (1939), pp. 1235-1241) went far toward crystallizing these 
practices into customary law. Cf. Hall, op. cit., p. 705. The American rules 
were based on an uncompromising assumption of neutral duty and were 
coupled with an expressed willingness to make reparation when it failed to 
exercise all its powers to curb the forbidden acts. Such reparation was sub- 
sequently made. It is notable that these acts also included the augmenta- 
tion of the force of war vessels and privateers. Between 1800 and 1804 
Sweden, Denmark-Norway and Austria, strongly influenced by the Armed _ 
Neutrality, prohibited the fitting out of privateers. Deák and Jessup, op. 
cit., pp. 38, 469, 950, 953. Though the Scandinavian countries confined 
themselves to the prohibition of participation in privateering, Austria went 
further: 


Art. 3. We likewise forbid all our subjects and all the inhabitants of 

our countries to construct, equip, or sell, in the ports, roadsteads, or on 

the coasts subject to our ‘dominion, any war-ships or merchant ships, 
for use by the belligerent Powers. . . . (Zbid., p. 38.) 


In 1817, 1818, and 1819 were passed significant pieces of legislation pro- 
hibiting the fitting out and arming of ships. The first two acts were Ameri- 
can; the third, British. The American laws followed the Act of 1794 ver- 
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batim in prohibiting fitting out and arming or participating in fitting out or 
arming or issuing a commission but extended their application from cruising 
against ‘any foreign prince or state” to any “colony, district, or people.” 
The reason for the revision and the more stringent provisions for enforcing 
the prohibition was that privateers were being fitted out by the rebellious 
subjects of Spain and Portugal in the New World in their fight for independ- 
ence. 1 Stat. at L. 381; 3 ibid., 370; ibid., 447; Deák and Jessup, op. cit., 
pp. 1079-1086. The British Foreign Enlistment Act, which was admittedly 
modeled on the American law of 1818, also punished fitting out or arming, 
attempting to fit out or arm, or being concerned in fitting out or arming 
a vessel to cruise against a friendly nation. 59 Geo. III, c. 69; Deák and 
Jessup, op. cit., p. 125. See also zbid., pp. 158, 160, 171. 

In 1823 The Netherlands again forbade the fitting out of privateers. 
Deák and Jessup, op. cit., p. 805. 

Chile in 1835 issued a proclamation forbidding fitting out and arming of 
ships. Jbid., p. 364. 

Before the outbreak of the Crimean War, therefore, the Italian States, 
Denmark, The Netherlands, Sweden-Norway, Austria, the United States, 
Great Britain, and Chile had expressed themselves in opposition to the 
fitting out and arming of vessels in neutral territory to cruise against a 
friendly nation. In 1854 many States prohibited the fitting out of priva- 
teers: Argentina (ibid., p. 6); Austria (zbid., p. 48); Belgium (zbid., pp. 57, 
65); Brazil (ibz¢d., p. 97); Bremen (sbid., p. 632); Chile (zbid., p. 358); Den- 
mark (zbid., p. 499); Hamburg (ibid., p. 637); Hanover (zbid., p. 639); Lübeck 
(ibid., p. 645); Mecklenburg-Schwerin (ibid., p. 646); Oldenburg (zbid., p. 
646); Prussia (zbid., p. 656); Portugal (cbid., p. 902); Spain (zbid., p. 933); 
Sweden-Norway (zbid., pp. 834, 956-57); Tuscany (zbzd., p. 714); and the 
Two Sicilies (¢bid., p. 715). The provision of the Declaration of Paris of 
1856 that ‘‘ Privateering is and remains abolished” contributed to strength- 
ening the broader rule here under discussion. 

In 1859 Brazil issued a neutrality circular regarding two steamers which 
the Government of Buenos Ayres, a belligerent, was rumored to have bought 
in Great Britain: 

If the imperial government, in case those steamers leave the ports 
of Great Britain, and barely touch at those of the empire in transit to 
Buenos Ayres, cannot cause them to be detained . . . it is in keeping 
with the principles of neutrality which the imperial government has 
imposed upon itself in this war to prevent them from receiving an 


arrnament and crew, and, still more, from carrying articles of war to 
the port of Buenos Ayres. (Zbid., p. 100.) 


Great Britain in 1855 forbade the fitting out of ships for service in the 
Chinese civil war (ibid., p. 325), and Belgium prohibited the fitting out of 
privateers (zbid., p. 57). 

At the outbreak of the American Civil War, the principal neutrals pro- 
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hibited the fitting out and arming of ships (usually privateers only): Bel- 
gium (ibid., p. 58); Bremen (zbzd., p. 633); France (zbid., p. 590); Great Brit- 
ain (ibid., p. 161); Hamburg (ibid., p. 638); The Netherlands (ibid., p. 814); 
Portugal (ibid., p. 903); Prussia (bid., p. 658); Spain (zbid., p. 934). In 
1864, Italy laid down her definitive neutrality decree, which provided: 
Art. IV. Every Italian subject soever is forbidden to take commis- 
sion from the belligerent Parties to arm vessels for warfare, or to accept 
letters of marque for maritime cruising, or to assist in any way whatever 


in fitting out, arming, or preparing a vessel for warfare, or cruiser belong- 
ing to the belligerent Parties above mentioned. (Ibid., p. 717.) 


Cf., inter alia, Austria, 1854, Art. 1 (ébid., p. 43); Denmark, 1803, Art. 16 
(zbid., p. 469); Sweden, 1804, Art. 7 (ibid., p. 953). 

During this war, the Confederates, who were closely blockaded, attempted 
to fit out and arm vessels abroad to cruise against the United States Navy 
and commerce. Though the French Government officially took a stand 
against the fitting out of ships, certain vessels, ostensibly for the China 
trade, were constructed for the Confederates with the Emperor’s sanction. 
When the American consul purchased the proofs of this and supplied them to 
the principal leader of the opposition, authorization for the armament of 
these vessels was withdrawn. No objection, however, was shown when one 
of them was supposedly sold to Denmark, then a belligerent in the Schleswig- 
Holstein War. After Denmark refused to accept the vessel, it was sold to 
the Confederacy. Then the French Government exerted itself to prevent 
the sale of another to Prussia. Bigelow, France and the Confederate Navy, 
1862-1868 (1888), Ch. I-V. 

Though the French Government had been much more closely concerned 
in the fitting out of ships than the British, the United States became in- 
volved with the latter in a much more serious dispute. The British Foreign 
Enlistment Act of 1819, which forbade the fitting out and arming of ships to 
cruise against a Power with which Great Britain was at peace, was construed 
by a British court in the Alexandra (1864, Regina v. Sillem et al., 11 L. T. R. 
223) to.prohibit fitting out and arming if these were undertaken as parts of 
the same enterprise in the same port, but not otherwise. The United States 
insisted that fitting out and arming ships was an offense against interna~ 
tional law whether or not it was prohibited by British municipallaw. After 
the escape of the Alabama, the British Government took activesteps to pre- 
vent the escape of vessels capable of being armed to attack American com- 
merce. It steadfastly denied, however, that it had incurred any liability for 
the vessels which had gone forth from its ports to cruise against American 
commerce. The sale of an armed ship was considered a simple sale of con- 
traband, and the case of The Santissima Trinidad (1822), 7 Wheat. 283, 
cited to prove it. In the United States a movement was set on foot to relax 
the neutrality laws by removing all restrictions upon the liberty of citizens to 
sell armed ships to belligerents. In 1870 Britain passed a new and more ' 
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stringent neutrality act. Building or equipping a ship with intent, knowl- 
edge or reasonable cause to believe that the said ship was to be employed in 
the service of a foreign State at war with a friendly State were made separate 
offenses. Britain still contended, however, that her conduct in the Civil 
War involved no breach of neutral duties. With the reasons which led 
Britain to sign the Treaty of Washington with its three rules, this discussion 
has no concern. At the Geneva Arbitration, the British combatted any de- 
ductions drawn from the premise that the rules were law in 1861. United 
States, Papers Relating to the Treaty of Washington, Vol. II, Geneva Arbitra- 
tion (1872), pp. 217-218, British Counter-Case. The principle that a neutral 
must use due diligence to prevent the fitting out or arming of ships, however, 
was sustained by the Tribunal, which held that due diligence ought to be 
exercised ‘‘in exact proportion to the risks to which either of the belligerents 
may be exposed, from a failure to fulfil the obligations of neutrality on their 
part.” Ibid., Vol. IV, p. 50. 

The practice of States, already sufficient to convince the Institute of 
International Law (1 Annuaire (1877), pp. 33, 108 and 109) that an armed 
ship was not simply contraband, continued to accumulate. In 1873 Vene- 
zuela forbade building, arming or augmenting the strength of vessels as con- 
trary to the law of nations. Deák and Jessup, op. cii., p. 1290. During the 
period between 1864 and 1898, the following States prohibited, by permanent 
or temporary enactments, the fitting out of warships or, at least, of priva- 
teers: Belgium (2bid., p. 58, Editors’ Note); Brazil (ibid., pp. 105, 106); 
Great Britain (33 & 34 Vict., c. 90, Deák and Jessup, op. cit., pp. 136, 163, 
174, 302); The Netherlands (ibid., p. 796 and Editors’ Note); Peru (ebid., 
p. 872); Portugal (zbid., p. 904); Spain (bzd., p. 985); the United States (zbid., 
p. 1190). In 1898 and 1904, Brazil (zbid., pp., 111, 112), China (zbid., p. 
887), Denmark (ibid., pp. 496, 503), Egypt (ibid., p. 562), France (ibid., p. 
617), Great Britain (2bid., pp. 165, 221), Haiti (ibid., p. 685), Japan (ibid., 
p. 739), Liberia (zbid., p. 750), The Netherlands (ibid., pp. 797, 798, 817), 
Rumania (zbid., pp. 911, 912), Sweden (zbid., p. 961), and the United States 
(ibid., p. 1199), forbade the fitting out or arming of vessels of war or of 
privateers. At The Hague in 1907, the Brazilian proposal that a vessel 
which was under construction at the outbreak of hostilities might be deliv- 
ered, awakened lively objection. 1 Proceedings of the Hague Peace Confer- 
ences: The Conference of 1907, p. 295; 3 tbid., p. 619 ff. The principles of the 
Treaty of Washington were accepted although, as already noted, the term 
“means at its disposal” was substituted for the unsatisfactory ‘‘due dili- 
gence.” Between 1905 and 1914, Great Britain (Deák and Jessup, op. cit., 
pp. 223, Editors’ Note, 337), The Netherlands (zbid., p. 801), and Paraguay 
(ibid., p. 866), prohibited the fitting out of warships, while Denmark, Nor- 
way and Sweden incorporated such prohibition in their neutrality laws of 
1912, which were in force during the World War (zbid., p. 478). Russia ap- 
plied the 13th Hague Convention in 1911 (ibid., p. 1073). In the World 
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War, prohibitions similar to the foregoing were issued by Brazil (zbid., p. 87), 
China (1bid., pp. 392, 393), Cuba (ibid., p. 450), Denmark (ibid., pp. 483, 
487), The Netherlands (bid., p. 804), the United States (ibid., p. 1201), 
and Venezuela (ibid., p. 1298). 

A large number of other States, including Argentina (zbid., p. 7), Bolivia 
(ibid., p. 79), Chile (dbid., p. 370), Ecuador (:bid., pp. 551, 556), El Salvador 
(ibid., p. 569), Greece (ibid., p. 669), Guatemala (zbid., p. 679), Honduras 
(ibid., p. 697), Mexico (ibid., pp. 771, 779), Spain (ibid., p. 938), and 
Uruguay (tbid., p. 1270), adopted the provisions of the 13th Hague Con- 
vention. | 

After the World War, the rule was reiterated by Brazil (2b2d., pp. 94-95), 
Great Britain, (<bid., pp. 147, 150), Canada (zbzd., p. 236), Costa Rica (zbid., 
p. 445), Mexico (zbid., p. 769), and Venezuela (zbid., pp. 1289, 1291). It 
was incorporated by the United States in its Act of June 15, 1917 (40 Stat. 
at L. 217, at 221), and by Denmark, Finland, Iceland, Norway, Sweden, 
Estonia, Latvia and Lithuania in their neutrality laws of 1938 (Deák and 
Jessup, op. cit., pp. 482, 572, 742,756). During the war between Bolivia and 
Paraguay in 1933, Argentina (zbid., pp. 9-10), Chile (ibid., p. 357), and Peru 
(zbid., p. 873), issued proclamations of neutrality adopting the provisions of 
the 18th Hague Convention. 

A number of States during and after the World War adopted rules dealing 
specifically with the arming of belligerent merchant vessels in neutral ports, 
or with preparations in neutral ports for such arming at sea: Argentina (tbid., 
p. 26); Chile (ibid., p. 871); Colombia (ibid., p. 418); Ecuador (zb7d., pp. 
547, 557); Peru (1bid., pp. 877, 886); Uruguay (zbid., p. 1265); Venezuela 
(ibid., p. 1291). 

Attention may also be drawn here to Articles 31 and 32, infra, which deal 
with belligerent warships in neutral ports on the outbreak of war. See also 
Article 99, infra, for the application of the principle of the instant article 
to the special case of aircraft. 

Although the language of the various national laws and decrees cited in 
this Comment varies, it seems clear that the words ‘‘fitting out or arming” 
must be taken to include “construction.” If a vessel already constructed 
may not be fitted out in a neutral port, a fortiori, it may not be constructed 
there with a view to engaging in hostile operations. 

The instant text does not include the phrase found in the’ Thirteenth 
Hague Convention, “which it [the neutral State] has reason to believe” is 
intended to cruise, etc. The phrase is omitted, not because of any disagree- 
ment with the principle involved in the Hague Convention, but because the 
phrase is deemed to be redundant. The measure of the neutral State’s duty 
is the use of the means at its disposal. If the neutral State ‘‘has reason to 
believe” that the ship is intended to cruise or to engage in hostile operations 
against a belligerent, then it must use the means at its disposal to prevent; 
if it has no “reason to believe” that the guilty intention exists, it would have 
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no duty to use those means. It must, however, use the means at its disposal 
to attempt to ascertain what the intention actually is. 


ARTICLE 8 


A neutral State shall use the means at its disposal to prevent the commis- 
sion within its territory by a belligerent of any act of hostility, including visit, 
search or capture. 


COMPARABLE TEXTS 
Treaty of Washington, United States-Great Britain, 1871: 


Art. 6. ... A neutral Government is bound... 

Thirdly, to exercise due diligence in its own ports and waters, and, as 
to all persons within its jurisdiction, to prevent any violation of the fore- 
going obligations and duties. 


Thirteenth Hague Convention, 1907: 


Art. 2. Any act of hostility, including capture and the exercise of 
the right of search, committed by belligerent war-ships in the territorial 
waters of a neutral Power, constitutes a violation of neutrality and is 
strictly forbidden. 

Art. 25. A neutral Power is bound to exercise such surveillance as 
the means at its disposal allow to prevent any violation of the provisions 
of the above articles occurring in its ports or roadsteads or in its waters. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 3. Belligerent States are obligated to refrain from performing 
acts of war in neutral waters or other acts which may constitute on the 
part of the State that tolerates them, a violation of neutrality. 

Art. 26. Neutral States are bound to exert all the vigilance within 
their power in order to prevent in their ports or territorial waters any 
violation of the foregoing provisions. 


Institut de droit international, 1876: 


Art. 3. Lorsque l’État neutre a connaissance d’entreprises ou d’actes 
de ce genre, incompatibles avec la neutralité, il est tenu de prendre les 
mesures nécessaires pour les empêcher, et de poursuivre comme respon- 
sables les individus qui violent les devoirs de la neutralité. 

Art. 4. De même l’État neutre ne doit ni permettre ni souffrir que 
l'un des belligérants fasse de ses ports ou de ses eaux, la base d'opéra- 
tions navales contre l’autre, ou que les vaisseaux de transport militaire 
se servént de ses ports ou de ses eaux, pour renouveler ou augmenter 
leurs approvisionnements militaires ou leurs armes, ou pour recruter des 
hommes. 

Art. 5. Le seul fait matériel d’un acte hostile commis sur le territoire 
neutre, ne suffit pas pour rendre responsable l'État neutre. Pour qu’on 
puisse admettre qu’il a violé son devoir, il faut la preuve soit d’une 
intention hostile (dolus), soit d’une négligence manifeste (culpa). 


International Law Association, 1920: 


Appendix III, Art.II. All acts of hostility, including capture and 
the exercise of the right of visit and search by belligerent ships of war 
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in the territorial waters of a neutral Power, constieute a breach of neu- 
trality, and are strictly forbidden. 

Art. XXV. A neutral Power shall exercise such supervision as the 
means in their power permit, to prevent within its ports or roadsteads 
and in its territorial waters any violation of the preceding provisions. 


International Law Association, 1928: 


Art. 25. A neutral Power is bound to exercise such supervision as 
the means at its disposal permit to prevent any violation within its 
ports and roadsteads or its waters of the preceding provisions. 


American Institute of International Law, 1926: 


Art. 22. A neutral American Republic is bound to exercise such sur- 
veillance as the means at its disposal allow to prevent any violation of 
its neutrality in its ports, roadsteads, or in its jurisdictional waters. 


COMMENT 


‘Article 15 infra, states the duty of a belligerent to abstain from acts of hos- 
tility in neutral territory. Some of the data presented in the Comment 
under that article is equally pertinent here. This instant article states as 
an existing rule of international law one other specific application of the neu- 
tral’s general duty to use the “means at its disposal” to prevent a violation 
of its neutrality. Cf. Comment under Article 6, supra. 

Evidence of the belligerent duty to abstain from the acts here described 
is more ample than evidence of the neutral duty to prevent. Nevertheless, 
the existence of the general neutral duty to prevent violations of its neutral- 
ity isclear. In this specific case, as in others which are cognate, evidence of 
the neutral belief in the existence of a duty is not to be found before the latter 
part of the eighteenth century. Here again, the precedents set by the Gov- 
ernment of the United States had great effect upon the development of the 
law. From earlier times the neutral had a natural interest in preventing 
trade in his harbors from being disturbed by war-like activities therein. Cf. 
Jessup and Deák, Neutrality; Its History, Economics and Law, Vol. I, “The 
Origins” (1935), pp. 249-252. Capture of prizes in neutral waters was fre- 
quently forbidden in the early treaties, e.g.: 1604—Spain and England, Art. 
10, 5 Dumont, Corps Universel Diplomatique du Droit des Gens (1728), Part IT, 
p. 32; 1680—Spain and England, Art. 8, ibid., p. 619; 1667—Spain and Eng- 
land, Art. 16, 1 Chalmers, A Collection of Treaties (1790), p. 151. Some 
early treaty provisions spoke of a definite duty of the neutral; for example, 
Article 19 of the Treaty of 1495 between England and Burgundy provides: 


. . . that Prince in whose Port or Liberties that ship is taken, shall be 

bound, together with the other Prince, to sue for the Restitution of the 

said Ship, but at the Cost and Expense of the Party injured.” (A 

General Collection of Treatys, Declarations of War, Manifestos, and other 

aoe de Relating to Peace and War (2d ed. 1732), Anonymous, 
ol. 2, p. 14. 
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The same provision is found in Article 22 of the treaty between England and 
The Netherlands in 1654. 3 Ibid., p. 67. In the eighteenth century, the 
stipulation that recovery should be at the expense of the party injured is 
dropped. In 1767, Morocco, in Article 6 of its treaty with France, promised 
to keep off the pursuers of a French vessel which should take refuge in its 
ports. 


Si la paix qui est entre l'Empereur de France et les régences d’ Alger, 
Tunis et Tripoli, et autres, venoit à se rompre, et qu’il arrivât qu’un 
navire françois, poursuivi par son ennemi, vînt à se réfugier dans les 
ports de l’Empereur de Maroc, les gouverneurs des-dits ports seront 
tenus de la garantir et de faire éloigner l’ennemi, ou bien de le retenir 
dans le port un temps suffisant pour que le vaisseau poursuivi puisse 
lui-même s'éloigner, ainsi que cela est généralement usité; de plus les 
vaisseaux de l'Empereur de Maroc ne pourront croiser sur les côtes de 
iin qu’à trente milles loin des côtes. (1 Martens, Recueil, 2d ed., 
p. l 


Article 6 of the Treaty of 1778 between France and the United States con- 
tains the following provision: 


The most Christian King shall endeavour by all the. means in his 
Power to protect and defend all Vessels and the Effects belonging to the 
Subjects, People or Inhabitants of the said United States, or any of them, 
being in his Ports, Havens or Roads or on the Seas near to his Coun- 
tries, Islands, Cities or Towns and to recover and restore to the right 
owners, their agents or Attornies all such Vessels & Effects, which shall 
be taken within his Jurisdiction; and the Ships of War of his most 
Christian Majesty or any Convoys sailing under his authority shall 
upon all Occasions take under their Protection all Vessels belonging to 
the Subjects, People or Inhabitants of the said United States, or any of 
them & holding the same Course or going the same Way, and shall de- 
fend such Vessels, as long as they hold the same Course or go the same 
way, against all Attacks, Force and Violence in the same manner, as 
they ought to protect and defend the Vessels belonging to the Subjects 
of the most Christian King. (2 Miller, Treaties and other International 
Acts of the United States, p. 7.) 


Like provisions are to be found in the treaties concluded by the United States 
with The Netherlands in 1782 (Article 5, bid., p. 64), and with Prussia in 
1785 (Article 7, ibid., p. 162). See also United States and Tripoli, 1796, 
Art. 8, tbi., p. 865. By Article 41 of their treaty of 1786, France and Eng- 
land agreed not to permit the capture of the ships or goods of the other 
within their territorial waters, and if such capture should be made, to use 
their united force to obtain reparation. Deák and Jessup, Collection of 
Neutrality Laws (1939), Part IT, No. 46. Article 13 of the treaty of 1789 
between Denmark-Norway and Genoa is similar.. Ibid., No. 50. See also 
France and Russia, 1786, Art. 28, ibid., No. 47. 

The practice of States showed a growing insistence upon restitution or 
reparation in cases of captures in neutral waters. In the seventeenth cen- 
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tury, neutrals whose sovereignty had been violated by the capture of ships 
demanded and sometimes secured their restoration. Jessup and Deák, 
op. cit., pp. 253-4. Sometimes also they forced respect for their neutrality. 
In 1528 a French warship pursued a Flemish vessel up the Thames, where- 
upon both were arrested at the Tower by the Constable. 1 Marsden, Docu- 
ments Relating to the Law and Custom of the Sea (1915), p. 172, note. On the 
responsibility of Hamburg for destruction of English ships there by the Dutch 
in 1665, see 2 tbid., p. 75. Letters of marque and reprisal were issued in 
1670 against Hamburg for such damages, reciting that “‘the said city be- 
comes obliged by all the lawes and right of nations to make reparation for 
the said ships and goods”; Hamburg paid £35,000 for four of the English 
ships destroyed. Loc. cit., note 1, citing P. C. Register 65, f. 97. Vattel 
spoke of the Norwegian Governor’s firing on the English who attacked a 
Dutch East India fleet in Bergen in 1666. Law of Nations, Lib. ITI, ec. vii, 
sec. 132. Damages, however, were sometimes collected directly instead of 
from the State. Thus in 1606 the captain of the Crane, Amsterdam, was 
compelled to pay damages for capturing a neutral vessel in Harwich harbor; 
in 1634 damages were collected from the captain for a capture in Dartmouth 
Bay; and in 1696 a British privateer forfeited his bond for seizing a ship in 
the harbor of Cyprus. 1 Marsden, op. cit., pp. 362-4, 490-91 and 2 ibid., 
pp. 173-4. In 1740 Paul writing from Doctors’ Commons held that: 


If any ship be taken within the limits of a port or harbour, it is a 
violation of the neutrality of the place, and upon complaint and proper 
proof, the party grieved ought to have restitution by the authority of 
the Prince or State where such violence was committed. (Burrell, 
Reports of Cases Determined by the High Court of Admiralty (1758-1774), 
ed. by R. G. Marsden (1885), pp. 355, 356.) 


In 1764 a British captain who recaptured a prize in a Norwegian port was 
dismissed from the service but reinstated at the request of the King of . 
Denmark-Norway, who was satisfied by the dismissal for the infringement 
of his sovereignty. The Lords of Session further directed that the value of 
the ship and cargo should be restored to the King of Denmark ‘‘from under 
whose protection they had been thus illegally removed.” Hunter v. de 
Bothiner et al., 14 Morison 11957, Case No. 52. In 1759, however, the 
British, although making an apology, refused to restore to the Portuguese 
certain French ships which had been captured in Portuguese watefs. Portu- 
gal’s failure to obtain the restoration of the ships as the French demanded 
was cited in the French declaration of war against her in 1762, though it was 
not the casus belli. Jessup and Deák, op. cit., p. 253. In 1793, moreover, 
Scott and Battine advised the Lords Commissioners of the Admiralty that 
British courts had jurisdiction over a capture made in Danish waters if the 
chase were begun outside neutral waters, but not if it were wholly conducted 
in Danish waters. Ibid., p.256. Before the dawn of the nineteenth century, 
however, at least Great Britain, France, Spain, Genoa, Portugal, The Neth- 
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erlands, Denmark, and Hamburg recognized the sanctity of neutral waters. 
Ibid. See also Comment to Article 15, infra. 

These treaties and incidents, however, all turn upon the sanctity of terri- 
torial waters which even belligerents admitted they should respect. The 
occasional liability of the neutral for damages for a capture made in its waters 
makes a link with the modern neutral duty to use ‘‘due diligence” or the 
‘means at its disposal” to carry out its neutral obligations and to prevent 
breaches of its neutral duties. The American policy was explained and justi- 
fied by Jefferson in 1793: 


We are bound by our treaties with three of the belligerent nations, by 
all the means in our power, to protect and defend their vessels and effects 
in our ports or waters, or on the seas near our shores, and to recover, and 
restore the same to the right owners, when taken from them. [If all 
the means in our power are used, and failin their effect, we are not bound 
by our treaties with those nations to make compensation. 

Though we have no similar treaty with Great Britain, it was the opin- 
ion of the President that we should use towards that nation the same 
rule, which . . . was to govern us with the other nations, and even to 
extend it to the captures made on the high seas, and brought into our 
ports, if done by vessels which had been armed within them. 

Having, for particular reasons, forborne to use all the means in our 
power for the restitution of the three vessels mentioned in my letter of 
August 7th, the President thought it incumbent on the United States to 
make compensation for them. . .. 

As to prizes made under the same circumstances, and brought in 
after the date of that letier, the President determined, that all the means 
in our power should be used for their restitution. If these fail, as we 
should not be bound by our treaties to make compensation to the other 
Powers, in the analogous case, he did not mean to give an opinion, that 
it ought to be done to Great Britain. But still, if any cases shall arise 

. subsequent to that date, the circumstances of which shall place them on 
similar ground with those before it, the President would think compen- 
sation equally incumbent on the United States. (1 American State 
Papers, Foreign Relations, p. 174.) 


Provision for compensation was made in Article VII of Jay’s Treaty of 
1794. Cf. 4 Moore, International Adjudications, Modern Series (1931), 
Chs. III and XII. 

The cause célébre on this subject is that of The General Armstrong. This 
American brig, lying in the Portuguese harbor of Fayal in 1814 was attacked 
by a British squadron. The Americans tried to protect themselves by open- 
ing fire and drove the British off temporarily. The Portuguese Governor 
requested the British to refrain from further hostilities threatened by them 
but gave no military protection to the American vessel. The forces and 
defenses of the port were admittedly inadequate to repel the British. The 
United States claimed that Portugal had been negligent in not attempting to 
protect their vessel and should make compensation. In the course of the 
long discussion, the American Chargé at Lisbon in 1849 declared that 
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Portugal was under positive obligation eïther to enforce its neutrality or 
afford compensation and that the Governor had not used all the means he 
possessed to require the neutrality of the port to be respected. Portugal 
maintained that the duty of a neutral government extended to the employ- 
ment of all the means in its power and no further. When the dispute was 
submitted to arbitration, Napoleon III, the arbiter, held that, since the 
General Armstrong had not appealed for neutral protection but had opened 
fire to defend itself, the neutral sovereign was released from any obligation 
to protect the vessel by any other means than pacific intervention. After 
discussing this case Moore sums up the precedents: 


(1) that the commission of hostilities by one belligerent against an- 
other in neutral territory is a violation of the law of nations; (2) that 
such violation involves an offense to the neutral nation, and that repara- 
tion from the offending belligerent is due to that nation alone; (8) that, 
if property was captured, it 1s the duty of the offending belligerent to 
restore it on the demand of the neutral; (4) that nations have by humer- 
ous treaties pledged themselves as neutrals to use “all the means in 
their power” to protect or effect the restitution of property in such cases; 
but (5) that the manner in which this obligation must be discharged was 
not ascertained either by any express rule or by any general understand- 
ing. (2 Moore, International Arbitrations (1898), pp. 1128-29.) 


At the Second Hague Conference, the principle that a neutral has a duty 
to use the means at its disposal to prevent hostilities in its waters was ac- 
cepted without disagreement. The British proposal originally provided: 


Article 4. A neutral State is bound to do its utmost to prevent a 
belligerent from committing hostile acts within its territorial waters. 


This form was later changed in order to state first the belligerent duty to 
abstain from such acts and then the general neutral duty to use the means 
at its disposal to prevent the commission of the acts. 1 Proceedings of the 
Hague Peace Conferences: The Conference of 1907 (1921), pp. 291 ff., 317; 3 
ibid., pp. 470, 626, 647, 698. 

Neutrality proclamations of many States have included a provision that 
belligerents are forbidden to commit hostile acts in neutral waters. Not 
many of these provisions refer specifically to means of prevention but the 
duty to prevent seems to be implicit in them. : 


Argentina, 1914 (Deák and Jessup, Collection of Neutrality Laws (1939), 
23). 


p. 
Austria, 1803, Article 11 (bid., p. 40; see also ibid., pp. 34, 35). 
Belgium, 1901, Article 18 (ibid., p 5). 

Brazil, 1863, Section 1 (ibid., p. 103): 1898, Article 15 (cf. also Articles 
20 and 21: ibid., pp. 118, 114); 1914, Article 11 (cf. TA Article 26, 
ibid., pp. 86, 89). See also 1933, Article 5 (ibid., p 

Canada, Foreign Enlistment Act of 1937, Section ig. ‘bid, p. 239). 

Chile, 1870 (zbid., p. 365). 
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China, 1898, Article 1 (tbid., p. 384); 1904, Article 30 (zbid., p. 389). 
See also 1914, Articles 1 and 9 (ibid. pp. 391, 392). 
Colombia, 1859 (ibid. pp. 402-403). Cf. also 1879, Section 4(e) (zbid., 


p. 410 

Cia Rica, 1884, Article 175, Secs. 1, 4 and 7 (zbid., p. 441). 

Cuba, 1914, Section 5 (ibid., p. 450). 

Denmark, 1854, Article 5 (ibid. p. 474); 1904, Paragraph 2 (ibid., p. 
495); 1912, Article 1, sec. 2 (ibid, p. 476; also Norway and Sweden); 
1938, Article 9 (ibid. p. 482; also ‘Finland, Iceland, Norway, Sweden, 
Estonia, Latvia, Lithuania). 

France, 1898, Articles 2 and 5 (zbzd., p. 618). 

Germany, 1913, Section 3 (zbid., p. 660). 

Great Britain, Enlistment Act of 1870, Section 14 (zbid., p. 188). See 
also Instructions, 1862 (ibid., p. 194, No. 27); Section 16 of the Cyprus 
Enlistment Act, 1881 (cbid., p. 306); and Section 12 of the Federated 
Malay States Enlistment Act, 1914 (ibid., p. 310). 

Greece, 1914, Articles 2 and 3 (zbid., p. 674). 

ae 1934, Article 113, secs. 1, 4 and 7 (:bid., p. 679, Editors’ 

ote). 

Haiti, 1898 (ibid., p. 686). 

Hawaii, 1854 (zbid., p. 688); see, for 1861 and 1877, ibid., pp. 688, 689. 

Honduras, 1888, 1935, Article 127, secs. 1, 4 (zbid., pp. 694, 695). 

Italy, 1877, Article 251 (zbid., p. 720); 1895, Articles 11, 12, 15 (ibid., 
Pa 1927, Articles 126, 127 (cbid., p. 729) : 1938, "Articles 2, 15 
Wt., D 

Japan, 1870, Article : (see ibid., p. 736); 1898, Article 2 (ibid., p. 740). 

Mexico, 1 1917 (ibid. 81). 

The Netherlands, ioli, Article 1 (zbid., p. 799). See also 1914, Article 
1 (ibid., p. 802). 

Norway, 1904, Section 1 (¢bid., p. 838). See also 1912 and 1938, under 
Denmark. 

Peru, 1870, Article 1 (1bid., p. 873). See also Penal Code of 1924, 
Article 297 (ibid., p. 870). 

Portugal, 1866, Article 3 (zbid., p. 905); repeated in 1870, 1877, 1898, 
1904 (ibid., p. 906); 1896, Article 65 (¿bid., p 899). 

Sweden-Norway, 1904 (ibid., p. 960). See also 1854, Sections 5 and 7, 
(ibid, p. 984), and under Denmark, 1912 and 1938 (ibid, pp. 476 and 

479). 


Turkey, 1914, Section 5 (zbid., p. 1066). 

United States, Act of 1794, Section 7 (1 Stat. at L. 381, Deák and Jessup, 
op. cit., p. 1079); U.S. Code, Tit. 18, Sec. 26 (zb7d., p. 1096); Instruc- 
tions of 1802, Paragraph 3 (ibid., p. 1245). 


A large number of States, moreover, adopted the provisions of the Thirteenth 
Hague Convention of 1907. See list in Comment to Article 7, supra, p. 255. 

The United States, however, passed a neutrality law in 1794 which pro- > 
vided that the land or naval forces might be employed by civilian authori- 
ties to enforce its provisions. 1 Stat. at L. 881; Deák and Jessup, op. cit., p. 
1079. In 1818 and 1838 this provision was continued. Under this legisla- 
tion, neutrality proclamations were issued that frequently contained the 
phrase ‘‘means at disposal” in some form. £.g.: 1806, “all lawful means”? 
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(Deák and Jessup, op. cit., p. 1174); 1851, “all efforts in his power” (ibid., 
p. 1181); 1854, “any efforts . . . in their power” (ibid., p. 1183); 1858, 
officers “to be vigilant, active, and faithful” (ibid., p. 1185); 1870, “all 
efforts in his power” (ibid., p. 1194); 1895, “utmost diligence” (ibid., p. 
1195). 

There exists no exact measure of the neutral duty to prevent. The Ala- 
bama case demonstrated that this duty is to be measured by international 
law and that neutrals cannot plead the insufficiency of municipal law as an 
excuse. Whether a neutral State must use force in all cases in order to dis- 
charge its duty, is a question for which the available precedents do not sup- 
ply a conclusive answer. It would seem unreasonable to require the neutral 
State to risk combat with more or less equal belligerent forces. Forexample, 
if neutral State X has in a port one light cruiser and a belligerent cruiser of 
equal strength is violating some neutral regulation of X, it would not be 
requisite that the cruiser of X engage the belligerent cruiser. On the other 
hand, if a single belligerent cruiser were violating the neutrality of the 
United States off Sandy Hook, within range of the shore batteries and in 
the presence of a squadron of the American fleet, it would be the duty of the 
United States to use force, if necessary, to compel the belligerent to desist 
from His illegal action. 
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(1) A neutral State shall use the means at its disposal to prevent: 

(a) the erection or operation of any radio station within its jurisdiction 
by a belligerent; and 

(b) the transmission from its jurisdiction of military information 
destined for a belligerent by radio or by mechanical means of com- 
munication. 

(2) A neutral State is not bound to use the means at its disposal to 
prevent the transmission from its territory of military information destined 
for a belligerent by means of postal communication, telecommunications 
other than radio, messengers or other means of communication not provided 
for in section (1) of this article. 


COMPARABLE TEXTS . 
Fifth Haque Convention, 1907: 


Art. 3. Belligerents are likewise forbidden to: 

(a) Erect on the territory of a neutral Power a wireless telegraphy 
station or other apparatus for the purpose of communicating with 
belligerent forces on land or sea; 

(b) Use any installation of this kind established by them before 
the war on the territory of a neutral Power for purely military pur- 
poses, and which has not been opened for the service of public mes- 
sages. 
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Art. 8. A neutral Power is not called upon to forbid or restrict the 
use on behalf of the belligerents of telegraph or telephone cables or of 
wireless telegraphy apparatus belonging to it or to companies or private 
individuals. 


Thirteenth Hague Convention, 1907: 


Art. 5. Belligerents are forbidden to use neutral ports and waters 
as a base of naval operations against their adversaries, and in particular 
to erect wireless telegraphy stations or any apparatus for the purpose of 
communicating with the belligerent forces on land or sea. 


Hague Radio Rules of 1928: 


Art. 2. Belligerent and neutral Powers may regulate or prohibit 
the operation of radio stations within their jurisdiction. 

Art. 3, The erection or operation by a belligerent Power or its agents 
of radio stations within neutral jurisdiction constitutes a violation of 
neutrality on the part of such belligerent as well as on the part of the 
neutral Power which permits the erection or operation of such stations. 

Art. 4. A neutral Power is not called upon to restrict or prohibit the 
use of radio stations which are located within its jurisdiction, except so 
far as may be necessary to prevent the transmission of information 
destined for a belligerent concerning military forces or military opera- 
tions and except as prescribed by Article 5. 

All restrictive or prohibitive measures taken by a neutral Power shall 
be applied impartially by it to the belligerents. 

Art. 5. Belligerent mobile radio stations are bound within the 
jurisdiction of a neutral State to abstain from all use of their radio ap- 
paratus. Neutral Governments are bound to employ the means at 
their disposal to prevent such use. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 3. Belligerent States are obligated to refrain from performing 
acts of war in neutral waters or other acts which may constitute on the 
part of the State that tolerates them, a violation of neutrality. 

Art. 4 Under the terms of the preceding article, a belligerent State 
is forbidden: 

(a) To make use of neutral waters as a base of naval operations 
against the enemy, or to renew or augment military supplies or the 
armament of its ships, or to complete the equipment of the latter; 

(b) To install in neutral waters radiotelegraph stations or any other 
apparatus which may serve as a means of communication with its mili- 
tary forces, or to make use of installations of this kind it may have 
aire gael before the war and which may not have been opened to the 
public. 


Institut de Droit International, 1902: 


Art. 4. Tl est entendu que la liberté de l'État neutre de transmettre 
des dépêches [par câble sous-marin] n’implique pas la faculté d’en user 
ou d’en permettre l’usage manifestement pour prêter assistance à l’un 
des belligérants. 


Institut de Droit International, 1906: 


Art. 8 L'État neutre n’est pas obligé de s'opposer au passage au- 
dessus de son territoire d’ondes hertziennes destinées à un pays en guerre. 
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Art. 9. L'État neutre a le droit et le devoir de fermer ou de prendre 
sous son administration l'établissement d’un État belligérant qu'il 
avait autorisé à fonctionner sur son territoire. 


American Institute of International Law, 1917: 


Art. 26. L'usage en temps de guerre des télégraphes ou câbles des 
puissances neutres par les nationaux des pays belligérants sera assujetti 
aux mesures qu’édictera l’autorité locale. 


International Law Association, 1920: 


Appendix III, Art. V. Belligerents are forbidden to use neutral 
ports and waters as a base of naval operations against their adversaries, 
especially by installing radio-telegraphic stations or any apparatus 
which may serve as a means of communication with belligerent forces 
on sea, or on land. 


International Law Association, 1926: 


Art. 5. Belligerents are forbidden to make neutral ports and waters 
the base of naval operations against their adversaries, and in particular 
to erect or make use of wireless telegraphic stations or of any apparatus 
intended to serve as a means of communication with the belligerent 
forces on land or sea. 


International Law Association, 1928: 


Art. 10. Belligerents are forbidden to make neutral ports and 
waters the base of naval operations against their adversaries, and in 
particular to erect or make use of wireless telegraphic stations or of any 
apparatus intended to serve as a means of communication with the bel- 
ligerent forces on land or sea, including their own stations or apparatus. 


COMMENT 


This article deals with a subject which has been somewhat controversial 
but it has been drafted with a view to stating the existing rules of inter- 
national law. 

The text adopted places upon the neutral State obligations relative to the 
use of means of communications in two instances only, namely in regard to 
radio and in regard to ‘‘mechanical means of communication.” This latter 
expression is designed to cover such means as heliograph, semaphore and the 
like. No obligation is placed upon the neutral State to control communica- 
tions by other means such as post, cable, telegraph, telephone, carrier pigeons, 
or messengers. In regard to radio, paragraph 1 (a) is based upon Article 3 
of the Fifth Hague Convention and Article 3 of the Hague Rules on Radio of 
1923, both reproduced above under CoMPARABLE Texts. The duty here is 
an absolute one (although limited to the use of the means at its disposal) to 
prevent the erection or operation of a radio station by a belligerent within 
neutral jurisdiction. Paragraph 1 (b) relates to radio stations already estab- 
lished; the neutral State must prevent their use for the transmission of mili- 
tary information for a belligerent. Attention may be drawn to Article 42 
_ infra, which provides for an exceptional case in which a neutral State may 
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use its radio facilities to give certain information to belligerents. The pur- 
pose served by Article 42 is not inconsistent with the rule laid down in the 
instant article. 

The rules stated in the instant article may lack a certain logical con- 
sistency since they reflect a practice which seems to be the result partly of 
purely practical considerations. Broadly speaking, it may be said that the 
duty to control radio communications springs from the notion that by the 
use of radio, particularly for directing naval vessels at sea, a belligerent may 
make neutral territory a base of operations. Cf. Article 16, infra. 

It seems clear that under international law a neutral State is not under a 
duty to exercise a general restraint over all means of communication within 
its jurisdiction. Certainly practice shows that no general supervision or 
censorship of the mailsisrequired. Some States when neutral have assumed 
a more rigorous obligation than the law imposes upon them and there is no 
doubt that they are free to do so, but this Draft does not attempt to introduce 
a new rule of law on the subject. Many States have in their penal codes 
provisions which make punishable any one who commits hostile acts against 
a foreign State or who exposes the State to hostilities with another State, 
e.g.: Argentina (Deák and Jessup, Collection of Neutrality. Laws (1939), p. 5); 
Belgium (zbid., p. 50); Bolivia (zbid., p. 75); Brazil (cbid., p. 80); Colombia 
(tbid., p. 412); Costa Rica (tbid., p. 445); Cuba (ibid., p. 448); Dominican 
Republic (ibzd., p. 538); Ecuador (zbid., p. 548); El Salvador (1b1d., p. 565); 
France (ibid., p. 583); Guatemala (ibid., p. 677); Haiti (ibid., p. 681); 
Honduras (ibid., p. 691); Italy (ibid., p. 730); Luxembourg (ibid., p. 758); 
Mexico (zbid., p. 768); The Netherlands (2b7d., p. 785); Nicaragua (zbid., p. 
824); Norway (zbid., p. 836); Panama (ibid., p. 862); Paraguay (zbid., p. 866); 
Peru (zbid., p. 870); Portugal (zbid., p. 897); Spain (cbzd., p. 931); Sweden 
(ibid., p. 962); Turkey (zbid., p. 1064); Venezuela (zbid., p. 1289). Regula- 
tions may be adopted to control communications or publicity in favor of a 
belligerent and to regulate the tone of the press. Switzerland enacted 
decrees of this character annually from 1823 to 1928. 10 British and Foreign 
State Papers, p. 1041. In 1898, Haiti forbade public manifestations of sym- 
pathy and the display of emblems which might be offensive to one of the 
belligerents. Deák and Jessup, op. ctt., p. 685. In the same year Mexico 
ordered its officials to “abstain from acts or manifestations departing from 
the reserved and impartial attitude which . . . the people and Government 
of Mexico should observe.” Ibid., p.776. In 1914 Colombia issued a circu- 
lar to the press: 

A course, discreet, correct, and moderate on the part of the periodical 
publications whenever they treat of facts relative to the belligerents 
should be regarded as a kind of duty for neutral societies, although it is a 


question here of an imperfect duty, for there is a want of sanction. 
{Tbid., p. 432.) 


Later Colombia reviewed the considerations which led her to issue this 
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proclamation and issued another addressed to editors of periodicals belong- 
ing to nationals of belligerents: 

I beg of you, then to comply with the instructions of the President of 
the Republic, who, on turning his attention to these considerations, de- 
duces from them the obligation that you observe in your periodical a 
judicious conduct in accordance with the duties binding upon foreigners 
in respect to the government and in respect to the nation. The Govern- 
ment exacts of you moderation and civilized respect for all inhabitants 
of the nation, whether they are nationals or foreigners, and demands 
consideration for the social order and for the neutrality of the Republic. 
Should this advice not be followed, the authorities will employ all lawful 
means in carrying out their duty to preserve the internal peace and the 
external security of the nation. (Ibid., p. 434.) 


In 1915 and 1917 Denmark provided for the punishment of any one who 
tried to incite the populace against a belligerent and also of any untimely 
utterance which might compromise Danish neutrality. Jbid., p. 511, and 
United States Naval War College, International Law Documents, 1917, p. 78. 
Haiti, Luxembourg, Spain, Switzerland and Uruguay adopted similar regu- 
lations. Deák and Jessup, op. cit., pp. 683, 687, 760, 929, 1013, 1014, 1016, 
1032, 1060, 1266. The United States and Great Britain have denied respon- 
sibility for the control of expressions of opinion. Annual Register, 1803, 
p. 665; 7 Richardson, Messages and Papers of the Presidents, p. 86; United 
States Foreign Relations, 1885, pp. 776-7; cf. Rex v. Antonelli and Barberi 
(1905), 70 J. P.4. By executive order of March 10, 1904, President Theodore 
Roosevelt directed all officials of the United States Government ‘‘to abstain 
from either action or speech which can legitimately cause irritation to either 
of the combatants.” Deák and Jessup, op. cit., p. 1213. President Wilson, 
on August 18, 1914, appealed for impartiality ‘‘in thought as well as in 
action.” The Public Papers of Woodrow Wilson, Vol. 3, p. 157. 

Collecting military information or other forms of espionage in neutral 
territory by or for the benefit of a belligerent have been prohibited by a 
number of States: China in 1904 and 1914 (Deák and Jessup, op. cit., pp. 388 
and 393); Denmark in 1930 (Penal Code, Art. 105, ibid., p. 487); Ecuador in 
1921 (Military Penal Code, Art. 99 (29), ibid., p. 549); Peru in 1924 (Penal 
Code, Art. 301, ibid., p. 871); Spain in 1918 (sbid., p. 929); Switzerland in 
1914 (cbid., pp. 1012 and 1016); Venezuela in 1923 and 1930 (Military Code 
of 1930, Art. 393(24), ibid., pp. 1291-1292). 

When a communication emanating from neutral jurisdiction is made for 
the purpose of transmitting information for the military benefit of a bel- 
ligerent, there is some authority for the proposition that a neutral State is 
under a duty to use the means at its disposal to prevent its transmission. 
Evasions through the use of codes and otherwise would probably always take 
place, but the neutral State does not ever have the absolute duty of an insurer 
in regard to the fulfillment of its neutral duties. The earliest precedents 
which have been found suggesting the existence of this broad neutral duty, 
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are the decrees of Hanover of May 5, 1854, prohibiting Hanoverian subjects 
to “transport despatches and couriers for the belligerent states” (Deák and 
Jessup, op. ctt., p. 639), and Section 6 of the Swedish decree of April 8, 1854, 
forbidding the carriage of despatches, etc. for belligerents (¢bid., p. 956). 
Perhaps these decrees dealt merely with the usual case of unneutral service 
where enemy agents or despatches are transported in neutral vessels. Cf. 
Articles 45 and 46 of the Declaration of London and see Articles 62 and 64, 
infra. 

In regard to telegraphy, it may be noted that the first multipartite con- 
vention on the subject—that of St. Petersburg, 1875—in Article 7 provided 
that each State reserved the right to stop the transmission of telegrams 
deemed dangerous to its security. 57 League of Nations Treaty Series, p. 218. 
This rule was embodied in Article 17 of the Wireless Telegraphic Conven- 
tions of 1906 and 1912. 3 United States Treaties, Conventions, etc., pp. 2889, 
3048. There was no specific consideration of neutrality. During the 
Spanish-American War, the British Government took the position that it 
would be unneutral to permit the utilization of cables within its jurisdiction 
for the transmission of information relative to the movements of ships of 
war. 7 Moore, Digest of International Law (1906), pp. 940-941. It was 
also the opinion of the law officers that it would be a breach of neutrality 
for Great Britain to permit the United States, during the Spanish-American 
War, to land at Hong Kong a cable from the Philippine Islands. Ibid., 
p. 940; Lawrence, War and Neutrality in the Far East (2nd ed., 1904), p. 219. 

In 1870 Brazil forbade persons ‘‘to advise by telegraph the departure 
or expected arrival of a war or merchant ship belonging to the belligerent 
parties, or to transmit to the same any order, mstruction or information 
that may tend to the enemy’s harm.” Deák and Jessup, op. cit., p. 108. 
See to the same effect the Brazilian neutrality declaration of 1898, Article 5 
(ibid. p. 111), and cf. Portugal (ibid., p.909). Inthe World War, the United 
States imposed in 1915 a cable censorship at Guam, forbidding transmission 
of information of unneutral character, such as that concerning the move- 
ments or location of ships of any belligerent nation. United States Foreign 
Relaticns, 1915, Supplement, pp. 888-889. In 1914, in response to a Liberian 
request for advice, the Secretary of State said in his communication of 
August 18, 1914, to the Minister in Liberia: 

The President of the United States has now under consideration what 


steps, if any, should be taken with regard to controlling cable stations in 
the ee of the United States. (Zbid., 1914, Supplement, pp. 713, 
714. 


The American Ambassador in France, after reporting a French request to 
Liberia to exercise censorship over the German wireless station there, added 
that “no communication has been made to Liberian Government regarding 
German submarine cable company” (zbid., p. 715). The Minister in Liberia 
reported, on September 4, 1914, the closing of both the German and the 
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French wireless stations by the Liberian Government with the consent of the 
managements, but made no mention of any action in regard to cable stations 
(ibid., p. 717). 

It was the opinion of Judge Moore that no distinction is to be made be- 
tween submarine cables and wireless from the viewpoint of the neutral duty 
to regulate. 7 Moore, Digest of International Law, p. 941. This was also 
the earlier view of Secretary Bryan, August 11, 1914, United States Foreign 
Relations, 1914, Supplement, p. 669. However, Secretary Bryan seems to 
have been persuaded to adopt a different position as a result of French and 
British arguments (the arguments advanced in the Secretary’s letter to 
Senator Stone bear a marked resemblance to those outlined in the notes of 
the French chargé d’affaires, August 12, 1914, ibid., p. 671, and of the British 
chargé d’affaires, August 14, 1914, ibid., p. 672), for on January 20, 1915, 
he wrote to Senator Stone: 


The reason that wireless messages and cable messages require different 
treatment by a neutral government is as follows: 

Communication by wireless can not be interrupted by a belligerent. 
With a submarine cable it is otherwise. The possibility of cutting the 
cable exists, and if a belligerent possesses naval superiority the cable is 
cut. . . . Since a cable is subject to hostile attack, the responsibility 
falls upon the belligerent and not upon the neutral to prevent cable 
communication. 

A more important reason, however, at least from the point of view 
of a neutral government, is that messages sent out from a wireless station 
in neutral territory may be received by belligerent warships on the 
high seas. If these messages . . . direct the movements of warships 
or convey to them information as to the location of an enemy’s public 
or private vessels, the neutral territory becomes a base of naval op- 
erations. . . 

As a wireless message can be received by all stations and vessels within 
a given radius, every message in cipher, whatever its intended destina- 
tion, must be censored; otherwise military information may be sent to 
warships off the coast of a neutral. It is manifest that a submarine 
cable is incapable of becoming a means of direct communication with a 
warship on the high seas. Hence its use can not, as a rule, make neutral 
territory a base for the direction of naval operations. (Zbid., p. vill.) 


This argument was repeated in a letter from Counselor Polk to Representa- 
tive Fitzgerald on August 18, 1916. Ibid., 1916, Supplement, pp. 6-7. 
De Wolf, in speaking of the preservation of American neutrality, says: 


While it is true that radio communication, in view of its special 
facilities as regards contacts with vessels at sea, is particularly suscepti- 
ble to unneutral use, nevertheless it is believed that the question of 
the censorship of code messages by cable or by wiré telegraph, and 
telephone communications by land cables or radio should be considered. 
(30 American Journal of International Law (1936), pp. 117, 123.) 
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During the World War, the following States included in their neutrality 
regulations relative to radio, restrictions on the use of the telegraph for the 
transmission of unneutral messages, that is, messages relating to movements 
of belligerent troops or ships, and of messages in codes or ciphers: 


Chile, November 13, 1914, Deák and Jessup, op. cit., p. 375; December 
30, 1914, ibid., p. 362; January 25, 1915, zdzd., p. 363. 

Nicaragua, August 20, 1914, ibid., p. 829; December 5, 1914, ibid., p. 
830. 

Norway, September 18, 1914, ibid., p. 846 (including telephone mes- 
sages). 

See also: Switzerland, August 4, 1914, ibid., p. 1010; Uruguay, 
October 20, 1914, ibid., p. 1273. 


In addition, the Argentine imposed restrictions on the use of codes and for- 
eign languages in telegrams. Ibid., p. 29. 

Despite these occasional neutral restrictions on the use of cables and 
telegraph, neutrals have, in general, seemed to consider that their duty in 
such matters was confined to the regulation of radio, presumably on the 
theory enunciated by Secretary Bryan (supra, p. 269), but also on account of 
the practical difficulty of censoring all use of wire lines of communication. 
The following survey of international practice in regard to radio is believed to 
demonstrate that neutral States have accepted in regard to radio a duty 
which has not been generally acknowledged in regard to other means of 
communication. The instant text, as already noted, places other mechanical 
means of communication, such as heliograph and semaphore, in the same class 
with radio because of their factual similarity particularly in regard to trans- 
mission of information to belligerent naval vessels off neutral coasts. It 
may be noted that at the present time the considerations deemed applicable 
to naval vessels during the World War, are now equally applicable to com- 
munications with belligerent aircraft. 

Costa Rica in 1884 and Guatemala in 1934, in their port regulations, 
forbade belligerent warships in their ports, as well as belligerent consuls 
and nationals resident in the locality, to “signal with rockets, electric lights, 
or in any other manner, to ships of their nation which are outside [the 
neutrals] . . . waters in order to notify them of the sailing of their adver- 
saries.” Ibid., pp. 441, 679. Switzerland, in the ordinance of August 4, 
1914, “absolutely” forbade, in Section 14, 


to the belligerent parties to establish or use on Swiss territory a radio 
station or any other installation (telephone, telegraph, signal station, 
optical or other, carrier pigeon station, aviation station, etc.), designed 
to serve as a means of communication with the belligerent forces on 
land or sea or to offer facilities for the same in any manner whatsoever. 
(Tbid., p. 1010; see also pp. 1012 and 1060.) 


Uruguay, in the decree of October 20, 1914, after laying down restrictions 
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on the establishment and operation of radio stations and apparatus, added 
in Article 5: 


Under the name of radiotelegraph is included all classes of apparatus 
of the Marconi, Telefunken, Rochefort, and other systems for the 
transmission of communications without metal wires or cables, tele- 
graphic apparatus employed for the same use, and all equivalent 
mechanisms or means, such as optical apparatus, lights, flags, etc. 
(Lbid., p. 1273.) 


During the Russo-Japanese War, a Russian wireless receiving station 
was erected at the Chinese port of Chefoo through which the Russian forces 
communicated with their garrison at Port Arthur. The Chinese Govern- 
ment destroyed the receiving station on the ground that it violated their 
neutrality. In this view, Lawrence concurred. Lawrence, op. cit., pp. 218- 
220, 

The special duty in regard to radio was recognized at The Hague in 
1907 as shown by the extracts from the Fifth and Thirteenth Conventions 
quoted above. Regulations promulgated by the Postmaster General of 
Great Britain in 1908 provided for the control of the use of wireless on 
foreign ships in British territorial waters. 106 British and Foreign State 
Papers, pp. 967-68. On December 20, 1912, the Government of Denmark 
“prohibited [belligerent powers] to erect radiotelegraph stations on Danish 
territory or in Danish territorial waters. The same applies to all other 
apparatus intended as means for communication between the fighting 
forces whether on land or on sea.” Article 4 (1), Deák and Jessup, op. 
cit, p. 478. This followed a similar Norwegian declaration made two 
days earlier (tbid., p. 839), and was part of a common plan by the Scandi- 
navian countries to state in advance of war their position on neutral duties. 
On December 21, 1912, these two countries with Sweden drew up a set of 
rules expressing these principles and agreed not to deviate from them except 
by common consent Ibid., Part II, No. 128. The Swedish decree was 
published at the same time. Jbid., p. 963. Colombia, in making a con- 
tract for the private operation of one of its radio stations in 1912, stipulated 
that in the event of war the government was to have the right to control the 
station. Jbzd.,p.419. In a similar contract made in 1911 it was provided 
that in case of war the service was to be absolutely neutral, Zbid., p. 418. 
Russia, in proclaiming neutrality in 1911, adopted the Thirteenth Hague 
Convention in general terms. Jbid., p. 1073. The Siamese Government 
on April 24, 1914, decreed that no ship in Siamese waters could use radio 
apparatus when the government system was available. 108 British and 
Foreign State Papers, p. 586. 

With the outbreak of the World War, almost every neutral State declared 
what it believed to be its duty as a neutral in the matter of preventing the 
utilization of its facilities for communication on behalf of the belligerents. 
In addition to declarations, in various forms, that the duties of neutrality 
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prohibited such utilization, the neutral States imposed restrictions of 
varying severity upon the use of the means of communication under their 
respective controls. Before looking at these restrictions, it will be useful to 
observe the motives prompting their establishment. In many cases, the 
decree or proclamation was accompanied by a preamble which gave the 
reason for the limitationsimposed. Thus, the radio regulations of Colombia 
were issued because at the Second Hague Conference it was agreed that 
“among the obligations of neutral states [is] that of preventing in their waters 
the use of radio stations installed on vessels of belligerent nations. . . .” 
Resolution of August 22, 1914, Deák and Jessup, op. cit., p. 418. Other 
States merely declared that the regulations (often, of course, the radio or 
other communications regulations were included in a general list of neutral 
obligations) were published in order to insure the complete neutrality of 
the issuing government. Argentine, Aug. 19, 1914 (zbid., p. 30); Cuba, 
Aug. 10, 1914 (ibid., p. 449); Switzerland, Aug. 4, 1914 (ibid., p. 1008); Tur- 
key, Sept. 28, 1914 (United States Naval War College, International Law 
Documents, 1917, p. 217). An executive order of the President of the United 
States with reference to radio communication stated that it was being issued 
because ‘‘it is desirable to take precautions to insure the enforcement of the 
[Neutrality] Proclamation in so far as the use of radio communication is 
concerned.” August 5, 1914, ibid., p. 1216. The Guatemalan decree of 
September 1, 1914 declared that it was ‘‘necessary to take indispensable 
precautions to make neutrality effective regarding wireless communication 
in merchant vessels of belligerents in Guatemalan waters.” Ibid., p. 680. 

A fairly substantial group of States declared in their neutrality enactments 
at the beginning of the war that they would apply the rules laid down in the 
1907 Hague Conventions relative to the Rights and Duties of Neutral 
Powers. Argentine, August 5, 1914 (zbid., p. 8); Chile, August 7, 1914 (zbid., 
p. 370); China, August 6, 1914 (¢bid., p. 394); Ecuador, August 17, 1914 
(ibid., p. 551); Greece, July 31, 1914 (ibid, p. 669); Guatemala, August 12, 
1914 (zbid., p. 679); Honduras, October 5, 1914 (ibid., p. 697); Mexico, 
August 5, 1914 (cbid., p. 771); The Netherlands, August 6, 1914 (ibid., 
p. 819); Peru, August 21, 1914 (ibid., p. 877); El Salvador, December 4, 
1914 (ibid., p. 569); Spain, November 23, 1914 (zbid., p. 938); Uruguay, 
August 4, 1914 (ibid., p. 1270). Cf. Secretary Bryan to Ambassador Gerard 
(United Sintes Foreign Relations, 1914, Supplement, p. 673). In almost 
every case such a declaration was not deemed to be a sufficient statement 
in respect of the use of radio, and it was supplemented by more detailed 
provisions, either in the same document or in subsequent ones. 

One of the common requirements was that belligerent vessels—either of 
war or of commerce—in territorial waters should dismantle their wireless 
apparatus during their stay. — 

Argentine, October 2, 1914, Deák and Jessup, op. ci., p. 30; November 
18, 1914, ibid., p. 31. 
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Brazil. See United States Foreign Relations, 1914, Supplement, p. 685, 
where it is stated that vessels have forty-eight hours to dismantle 
their apparatus by the Brazilian regulations. 

Chile, August 14, 1914, Deák and Jessup, op. ctt., p. 372; October 14, 
1914, October 15, 1914, tbid., pp. 374, 375. 

Colombia, August 22, 1914, ibid., p. 418; April 25, 1917, ibid., p. 437. 

Ecuador, November 19, 1914, ibid., p. 558; October 16, 1915, ibid., 
p. 553. 

Guatemala, September 1, 1914, ibid., p. 680. 

Mexico, October 5 and 23, 1914, ibid., pp. 778, 779. 

Nicaragua, August 20, 1914, ibid., p. 828; December 5, 1914, ibid., p. 830. 

Peru, decree of June 4, 1915, ibid., p. 878; see also p. 889. 

Turkey, August 13, 1914, zbzd., p. 1065 (only for the Straits). 

Uruguay, September 29 and October 20, 1914, ibid., pp. 1272-1274 
(seventy-two hours to dismantle). 

Sometimes it was ordered that the radio rooms on vessels be sealed for the 
period of the stay: Chile, October 14, 1914 (cbid., p. 374); Greece, July 31, 
1914 (ibid., p. 680); Peru, August 21, 1914 (ibid., p. 877); cf. United States, 
August 22, 1914 (United States Foreign Relations, 1914, Supplement, p. 676), 
Instructions of Secretary of Navy to Commander of Navy Yard; and some- 
times vessels having wireless apparatus were required to keep one flag 
hoisted while in port (Cuba, September 24, 1914, Deák and Jessup, op. 
cii., p. 462), presumably for easier identification. As early as August 20, 
1914, the Peruvian Minister of Foreign Affairs wrote to the Minister of 
War and Marine: 


Another point which must be taken into consideration and regulated 
in order to prevent the violation of neutrality, is that concerning the 
use of radio apparatus with which most of the merchant ships coming 
to our ports are equipped. Since that apparatus represents an element 
of security for navigation—for which reason many nations have 
obliged certain ships to carry radio apparatus—it would not be prudent 
to require them to take out their radio installations so that they may 
not violate neutrality by transmitting information which might prove 
useful to operations by naval or land forces of any of the belligerents. 
This question, which will be brought to the fore for the first time in 
connection with maritime law can I think be settled by forbidding the 
use of radio apparatus while the ship is in waters under Peruvian 
jurisdiction. (/bid., p. 886.) 


But the anticipated difficulty did not deter States from making broad 
regulations. Although El Salvador does not appear to have issued detailed 
and specific instructions, it was stated in a note to the American Minister 
explaining the Government’s attitude on neutrality that “instructions 
[have been issued] to the maritime officials of our ports in order that they may 
maintain the greatest vigilance in regard to the use of stations of wireless 
telegraphy by belligerent vessels coming into its waters.” December 4, 
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1914, tbid., p. 569. The Swedish decree did not speak of dismantling wire- 
less poles but merely said that ‘‘ permission shall not be granted to make use 
of such apparatus within the radius of Swedish harbour areas on board the 
vessels of belligerent Powers.” August 10, 1914, ibid., p. 974. By an 
announcement of the Ministry of War on August 5, 1914 (supplemented by 
one on August 8, 1914), the Government of The Netherlands prohibited the 
use of radio apparatus within the Kingdom on both land and shipboard. 
Ibid., p. 818. Although in his note of September 18, 1914, the British 
Minister to Venezuela asserted that, inter alia, the United States and Nor- 
way had taken measures to dismantle radio apparatus in belligerent mer- 
chant vessels in port (22 Revue Générale de Droit International Public, 
Documents, p. 205), nothing in the decrees of either of these nations directly 
supports the contention. The British Minister, in this note, insisted that 
such dismantling is the only efficacious method of preventing violations of 
neutrality by such vessels. The Norwegian decree discussed, supra, was 
apparently not supplemented by later decrees (for a subsequent Norwegian 
order relative to telegrams but not bearing on the point now being discussed, 
see supra), while the Executive Order of President Wilson issued on August 5, 
1914, merely said in very general terms that 


all radio stations within the jurisdiction of the United States of America 
are hereby prohibited from transmitting or receiving for delivery 
messages of an unneutral nature, and from rendering to any one of the 
oie any unneutral service. . . . (Deák and Jessup, op. cit., p. 
1216. 


The instructions of the Navy Department relative to the sealing of radio 
cabins on shipboard have already been noted. The proclamation of Novem- 
ber 13, 1914, relating to the neutrality of the Panama Canal Zone declared 
in Rule 14 that 


The radio installation of any vessel of a belligerent Power, public or 
private . . . shall be used only in connection with Canal business to 
the exclusion of all other business while within the waters of the Canal 
Zone, F the waters of Colon and Panama Harbors. (Ibid., 
p. 1207. 


Although the greatest danger of a violation of the neutral’s duty to prevent 
communication from its waters on behalf of a belligerent might have been 
expected to come from the public or private vessels of one of the nations at 
war, a group of neutrals, presumably being more solicitous about the preser- 
vation of their neutrality, applied their particular restrictions to all vessels, 
whether belligerent or neutral: Argentina, November 18, 1914 (¢bid., p. 31); 
Chile, August 14, 1914 (ibid., p. 372), October 14, 1914, October 15, 1915 
(ibid., pp. 374, 375); Cuba, September 24, 1914 (zbed., p. 462); Ecuador, 
November 19, 1914 (cbid., p. 558); Greece, July 31, 1914 (¢bid., p. 670); 
The Netherlands, August 5, 1914 (ibid., p. 818); Nicaragua, December 5, 
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1914 (ibid., p. 830); Peru, August 21, 1914 (bid., p. 877); Turkey, August 
13, 1914 (zbid., p. 1065 [only for the Straits]); Uruguay, August 7, 1914 
(ibid., p. 1265); and some of them applied the regulations even to vessels of 
their own national register. The Cuban and Peruvian decrees, supra, 
especially included their own vessels in the interdiction. With the excep- 
tion of Greece, whose decree, supra, spoke of “foreign” vessels, all the other 
States whose decrees are given last above applied the measures to “all” 
vessels, which would seem to include their own. Even Greece, however, 
recognized that its own vessels might be guilty of unneutral service and 
therefore prohibited Greek merchant ships from receiving or sending to 
foreign telegraphic stations any messages in code or any messages which 
might relate to military news. July 31, 1914, zbed., p. 670. Late in 1914 
the Argentine Government discovered that the wireless equipment of some 
vessels of its nationality was under the control of a German company and 
was being operated by German nationals for the apparent benefit of Ger- 
many. As a result orders were promulgated to the effect that all vessels 
flying the Argentine flag and engaged in the coasting trade were to keep 
their radio stations closed except when specially authorized to do other- 
wise. It was also decreed that all operators were to be of Argentine nation- 
ality. Reports of any messages received or sent were to be made at every 
port. December 9, 1914, zbid., p. 13. See, however, Argentine decree of 
September 9, 1915, ibid., p. 15, Articles 4 and 5, which indicated a loosening 
of the restrictions under certain conditions. 

It is important to observe that in addition to issuing these fairly compre- 
hensive orders and decrees for the preservation of their neutrality, the neutral 
States made serious attempts to see that they were enforced. The terri- 
torial extent of some of the countries, the partisanship of some of their 
citizens or subjects, the ease with which deception could be, and was, 
practiced, all tended to make enforcement of the regulations no simple task. 
Nevertheless the diplomatic correspondence of the period shows many 
serious attempts on the part of the neutrals aiming at the preservation of 
their neutrality as against those who attempted to violate the decrees. 
Brazil, see United States Foreign Relations, 1914, Supplement, p. 685; Colom- 
bia, tbid., p. 687; Uruguay, tbid., pp. 691-92. 

It is to be noted that the only differing precedent which has been found 
is in the note of the Venezuelan Foreign Office relating to Radio Telegraphy 
on August 24, 1914. Deák and Jessup, op. cit., p. 1301. In reply to the 
view of Great Britain that it was the duty of a neutral to provide for the 
dismantling of wireless apparatus on shipboard in territorial waters, the 
Venezuelan Government stated that this view had not ‘‘obtained the unani- 
mous consent of the powers,” nor had it “been embodied in the conventions 
actually in force.” However, as the Venezuelan Government did not wish to 
permit its territories to be used as a “‘base for communications which favor 
the acts of war of any belligerent” it issued the instructions noted supra. 
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The extent to which the neutral nations recognized a similar obligation 
in regard to facilities for communication on land will now be considered. 
There appears to be no reason why a distinction should be made between 

a neutral State’s duty of controlling communications to and from vessels 
in its waters and its duty of controlling communications to and from its 
land radio stations, and the practice during the war showed that the neutral 
States did in fact recognize the latter obligation to about the same extent 
as they did the former. A circular of the Colombian Minister of Foreign 
Affairs dated April 25, 1917 (bid., p. 486), illustrates this point when it 
speaks of “an obligation to continue special supervision over wireless 
telegraphy and to employ all the precautions necessary and possible for 
avoiding difficulties, responsibilities, and complaints against the Republic.” 
The Cuban decree of June 17, 1916, is similar. Jbid., p. 452. When 
the neutral States issued their decrees putting into effect restrictions on 
the belligerents’ ability to communicate by means of radio or telegraphic 
stations in neutral land areas, they used general prefatory language about 
neutral obligations on this score similar to that noted above. 

Chile, December 30, 1914, zbzd., p. 361. 

Cuba, August 5 and 10, 1914, ibid., p. 449. 

Ecuador, October 16, 1915, ibid., p. 553. 

Nicaragua, December 5, 1914, ibid., p. 830. 

Paraguay, July 20, 1916, tbid., p. 867. 

Peru, May 12, 1915, zbzd., p. 887. | 

Switzerland, August 4, 1914, 2bid., p. 1008. 

United States, August 5, 1914, ibid., p. 1216. 

Venezuela, August 24, 1914, ibid., p. 1801. 

The most general prohibition was against the despatch by radio or 
telegraph of messages which were considered by the local government to he 
‘“unneutral’”’—e.g., messages relating to troop or ship movements, etc. 

Chile, December 30, 1914, zbzd., p. 361. 

Ecuador, October 16, 1915, tbid., p. 553. 

Mexico, October 5, 1914, ibid., p. 778. 

Netherlands, August 5, 1914, tbid., p. 818. 

Nicaragua, December 5, 1914, zbzd., p. 830. 

Switzerland, August 4, 1914, zbid., p. 1010. 

Turkey, September 28, 1914, tbid., p. 1067. 

United States, August 5, 1914, ibid., p. 1216. 
A smaller number of States attempted to ensure the observance of this rule 
by prohibiting the use of code or cipher messages, usually excepting from 
this provision diplomatic correspondence. 

Argentine, August 18, 1914, zbzd., p. 29. 

Chile, January 25, 1915, tbid., p. 362. 

Ecuador, October 16, 1915, tbid., p. 553. 

United States, September 5, 1914, tbid., p. 1216. 
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Several States prohibited the use of land stations except as they were author- 
ized to operate by the government: Chile, December 30, 1914 (ibid, p. 361); 
Ecuador, October 16, 1915 (ibid., p. 553); Uruguay, October 20, 1914 
(ibid., p. 1273). The Netherlands (the notice of August 5, 1914, ibid., p. 
818), and Switzerland (Regulation of August 2, 1914, zbid., p. 1007; in 
an -ordinance of August 4, 1914, the establishment on Swiss territory of 
radio stations or any other facilities for communication to or from belligerent 
forces was prohibited to belligerent parties, tbid., p. 1010) absolutely pro- 
hibited the private operation of all radio stations on their respective terri- 
tories for the duration of the war. The American Government took over 
the high-powered trans-Atlantic wireless stations when it was charged that 
they were being utilized by German interests for the benefit of Germany. 
Executive Order of August 5, 1914, United States Naval War College, Inter- 
national Law Topics, 1916, p. 87; see also United States Foreign Relations, 
1914, Supplement, pp. 667-681. See also, for the action of Liberia, p. 268 
supra. Several nations in order further to assure the observance of their 
neutral duties on this point decreed that wireless apparatus could be oper- 
ated only by experts of neutral nationality. Colombia, July 14, 1915 (Deák 
and Jessup, op. cit., p. 424); Ecuador, October 16, 1915 (cbid., p. 553); 
Paraguay, July 20, 1916 (zbid., p. 867). 

Although it is generally understood that a neutral cannot, permit a belliger- 
ent to operate a radio station from the former’s territory, not every neutral 
made a, specific reference to this fact in its regulations. Those that did were: 
Cuba, August 10, 1914 (ibid., p. 449); Switzerland, August 4, 1914 (zbzd., p. 
1010); Turkey, September 28, 1914 (zbid., p. 1067). See also Paraguay, 
July 20, 1916 Gbid., p. 867). However, most of the neutrals were vigilant 
in taking control of all radio means of communication in their territories out 
of the hands of belligerents. Argentina and Uruguay, for example, shut 
down and dismantled all unauthorized stations (United States Foreign Rela- 
tions, 1914, Supplement, pp. 703 and 691-92), while the United States sup- 
pressed messages regarded as unneutral (zbid., p. 656). Late in 1915 a 
problem was presented to the Dutch Government when a wireless station 
was erected in Baarle-Hertog, a Belgian enclave entirely surrounded by 
Dutch territory. A military cordon was put around the area to prevent the 
importation of material useful to the station. On April 18, 1916, the Belgian 
Government protested the detention at the Dutch border of a Quantity of 
oil destined for the enclave. The Netherlands replied on June 6, 1916, that 
the action was justified, since by Article 5 of the Thirteenth Hague Conven- 
tion of 1907 the place where a radio station is utilized by a belligerent is 
regarded as a belligerent base of operations. The maintenance of strict 
Dutch neutrality, it was averred, therefore required the government to 
prevent provisions for such a base to be transferred through its territory. 
Vandenbosch, The Neutrality of the Netherlands During the World War (1927), 
pp. 175-76; The Netherlands, Overzicht van Eenige in Het Tijdvak October 
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1915 tot Juli 1916 door Het Ministerie van Buitenlandsche Zaken Behandelde 
Aangelegenheden, pp. 32-34. The Government of Colombia was also very 
energetic in controlling ‘radio stations which appeared to be violating its 
neutrality and in closing those it could not control. Dedk and Jessup, 
op. cit., pp. 418-425, 486; United States Foreign Relations, 1914, Supplement, 
p. 687. 

A further proof of the recognition on the part of neutrals of their obligation 
to control communications during a war is found in the proceedings of a 
Conference of American Republics to discuss Radio Communication in the 
American Hemisphere convened on January 7, 1916, in Washington. The 
conference was merely an informal gathering which decided nothing and 
served solely as a medium for an exchange of views. The statement of the 
Counselor of the Department of State, however, is illustrative of the attitude 
of the United States Government at least. He said the conference was called 
by the United States because of its belief that the ownership, operation, or 
control of radio stations in neutral territory by belligerent nations “might 
seriously jeopardize the neutrality of the [neutral] countries. . . .” United 
States Foreign Relations, 1916, pp. 6 and 976. 

It is believed that the evidence adduced above of the practice before and 
during the World War is sufficient to support the view taken in the instant 
article of this Draft Convention. In fact it has been said, “During the 
World War most of the neutral Powers adopted stringent regulations with 
regard to the regulation of electrical communications which went beyond 
the obligations assumed by them in the Hague Convention.” De Wolf, 
‘““Telecommunications and Neutrality,” 30 American Journal of Interna- 
tional Law (1936), p. 119. 

After the conclusion of the war, of course, there was much less preoccupa- 
tion with this problem. However, there are several bits of evidence which 
show a continued recognition on the part of the nations of the neutral duty 
here being considered. In the International Radiotelegraphic Convention 
of November 25, 1927, and the Telecommunication Convention of December 
9, 1932, the power to suspend service if deemed necessary is reserved by each 
government. Article 15, 3 Hudson, International Legislation (1931), p. 2197; 
84 League of Nations Treaty Series, p. 97; Article 27, 6 Hudson, op. cit., p. 109; 
151 League of Nations Treaty Series, p. 5. Brazil in 1932, and Peru in 1921 
and 1937, provided for possible governmental restriction of radio in time of 
war. Deák and Jessup, op. cit., pp. 82, 869,872. Italy in Articles 11 and 16 
of its Neutrality Law of 1938 (zbzd., p. 727), and Denmark, Finland, Iceland, 
Norway, Sweden, Estonia, Latvia and Lithuania in their neutrality laws of 
1938 (Article 12, ibid., pp. 482, 572, 742, and 756), imposed prohibitions on 
belligerent operation or use of radio stations within their territory. Several 
South American States applied the rules of the Hague Conventions during 
the war between Bolivia and Paraguay in 1933. See Comment on Article 
7, supra. 
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. Article 3 of the Rules for the Control of Radio in Time of War: 
by the Hague Commission of Jurists appointed by the Washingt. 
Conference has been quoted above. In its explanatory note to the. 
the Commission stated: 


It should be understood that neutral Governments are bound io \ 
the means at their disposal to prevent the acts which the article \ 
designed to stop. This implies that they will be responsible in any. 
serious case of negligence. (Hague Report, 1923, p. 233.) 


Cf. also Article 4 of the same set of Rules. Whether or not this rule requires 
a censorship is said to depend on the ‘‘character of the war and the situation 
of the neutral country.” Ibid. By Article 16 of the Rules of Aerial Warfare 
drawn up by the same Commission, a neutral aircraft is prohibited from 
participating in hostilities and that term is defined to include “the transmis- 
sion during flight of military intelligence for the immediate use of a belliger- 
ent.” Ibid. The Commission explains that in order to receive the benefits 
of non-combatant status ‘‘a non-military aircraft must be debarred from 
transmitting during flight, military intelligence for the benefit of a belliger- 
ent.” Ibid. This apparently applies to all private aircraft, both neutral 
and belligerent. 


ARTICLE 10 


A neutral State shall use the means at its disposal to prevent within its 
territory aerial observation of the movements, operations or defenses of a 
belligerent, made for the purpose of serving a belligerent. 


COMPARABLE TEXT 
Hague Air Rules of 1923: 

Art. 47. A neutral State is bound to take such steps as the means at 
its disposal permit to prevent within its jurisdiction aerial observation 
of the movements, operations or defences of one belligerent, with the 
intention of informing the other belligerent. 

This provision applies equally to a belligerent military aircraft on 
board a vessel of war. 


COMMENT 


The comment on this article of the Hague Rules in the Report of the 
Committee reads as follows: K 


The height to which aircraft can ascend would enable them to be used 
for observation purposes from a spot within neutral jurisdiction, 1.e., 
within the airspace above neutral territory ‘or territorial waters, if 
hostilities were in progress close to the frontier between two States. 
Such proceedings might be extremely harmful to belligerent interests, 
and if the observations were made on behalf of one of the belligerents 
and for the purpose of supplying him with information, would amount 
to an improper use of neutral territory. (British Parliamentary 
Papers, Misc. No. 14 (1924), Cmd. 2201, p. 42.) 
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The instant text omits the second paragraph of Article 47 of the Hague 
' Rules. This paragraph was added at The Hague “‘to avoid all misconcep- 
tion,” but it is believed that the instant text clearly applies to aircraft on 
board warships and that the additional paragraph is unnecessary. It should 
be noted also that the neutral’s duty applies only to situations in which the 
aerial observation is ‘made for the purpose of serving a belligerent.” 
Despite the absence of precedents, it is believed this article states an existing 
rule of international law. 

Prior to the World War, J. M. Spaight had proposed a rule which would 
bind a neutral Power ‘‘to exercise such vigilance as the means at its disposal 
permit to prevent its atmosphere from being used for the purpose of observa- 
tion, on behalf of one belligerent, of the movements, defenses, etc., of the 
other.” Spaight, Air Power and War Rights (2d ed., 1933), p. 448. Spaight 
makes the following comment on this suggestion: 


Although there is no record in the great war of the use of neutral 
atmosphere for aerial observation on behalf of a belligerent,! a case did 
occur which shows the danger to which neutral aircraft may be exposed 
if they ascend or fly on a frontier where such observations would be 
possible. At the beginning of October, 1918, a Swiss military observa- 
tion balloon stationed at Miécourt was attacked and destroyed by a 
German aeroplane, and the observer, Flight-Lieut. Flury, was burnt 
to death. The balloon was clearly marked with two large Swiss flags 
and two large Federal crosses on the sides. Germany at once apologised 
for the incident, which was due to mistake, and promised to hold an 
inquiry into it. (Mortane, Histoire illustrée de la Guerre aérienne, i, 
479.) In a note appended to an extract from Reuter’s Berne report of 
7 October, 1918, upon the case, one reads in a technical journal: “It 
is an interesting point as to whether the inspection of a belligerent 
country’s territory by a neutral balloon observer is or is not a violation 
of international law.” (The Aeroplane, 16 October, 1918.) 

Under Article 47 of the Air Warfare Rules it would be a failure in 
neutral duty if a neutral Government did not prevent aerial observation 
from within its jurisdiction of one belligerent’s movements, etc., for 
the benefit of the other. In the Miécourt case, however, a Swiss 
military aircraft was concerned, and while there may be practical 
reasons (such as the very danger of mistake which did, in fact, here arise) 
against stationing a neutral military aircraft in such a place, it is not 
to be conceived that the observation was carried out for a belligerent’s 
profit in any way, and the rule in Article 47 would therefore not apply. 


The following statement was made by the Dutch Foreign Office, ap- 
parently in 1915: 


Le maintien de la neutralité impose au Gouvernement Néerlandais 
le devoir d’empécher autant que possible que son territoire soit utilisé 


1 There may, however, have been cases of signalling to aircraft from neutral jurisdiction. 
At any rate, one suspects that there was some concrete reason for the fact reported unoffi- 
cially in October, 1917, that the Christiania (Norway) State Council prohibited the un- 
authorised use of flags, semaphores, lights, fireworks, or other means suitable as signals under 
agi that they could be observed from the sea or by airships (Flight, 1 No- 
vember 1917). 
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pour observer de part et d'autre les mouvements des forces bellig- 
érantes et répandre des indications concernant ces mouvements, 4 
Pusage de la partie adverse. Ceci comprend e.a. les mouvements 
exécutés par les navires de guerre, les dirigeables et les avions des 
belligérants en dehors du territoire néerlandais mais observés de lá. 

Dans le but précité on a pris soin dans la mesure du possible de ne 
laisser transmettre ces nouvelles aux agences d’information qu'avec un 
délai, fixé 4 six heures. 

Il va sans dire que dès qu’il y a violation du territoire lie 
même, y compris les eaux territoriales, la publication immédiate de ces 
nouvelles par voie télégraphique est entièrement libre. (Netherlands, 
Ministère des Affaires Etrangères, Recueil de diverses communications 
du Ministre des Affaires Etrangères aux Etats-Généraux par rapport à la 
neutralité des Pays-Bas et au respect du droit des gens (1916), p. 168.) 


The rules on neutrality of May 27, 1938, adopted by Denmark, Finland, 
Iceland, Norway and Sweden contain the following provision: 

Art. 13. It is prohibited to carry out in Danish territory observa- 
tions from an aircraft, or in any other manner, relating to the move- 
ments, operations or defense works of a belligerent with a view to 
informing the other belligerent. (32 American Journal of International 
Law (1938), p. 146; Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 482.) 


The same rule has been adopted by Estonia (zbid., p. 572), and by Latvia and 
Lithuania (zbid., pp. 742 and 756). : 


ARTICLE 11 


Subject to the provisions of Article 4, a neutral State may, for the purpose 
of conserving its own supplies or of safeguarding its neutrality: 
(a) place prohibitions upon the shipment or departure from or transit 
through its territory of arms, ammunition and implements of war. 


COMPARABLE TEXTS 


Fifth Hague Convention, 1907: 

Art. 7. A neutral Power is not called upon to prevent the export or 
transport, on behalf of one or other of the belligerents, of arms, muni- 
tions of war, or, in general, of anything which can be of use to an army 
or a fleet. 


Thirteenth Hague Convention, 1907: 


Art. 7. A neutral Power is not bound to prevent the export or transit, 
for the use of either belligerent, of arms, ammunitions, or, in general, 
of anything which could be of use to an army or fleet. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 22. Neutral states are not obligated to prevent the export or 
transit at the expense of any one of the belligerents of arms, munitions 
and in general of anything which may be useful to their military forces. 

Transit shall be permitted when, in the event of a war between 
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two American nations, one of the belligerents is a mediterranean coun- 
try, having no other means of supplying itself, provided the vital inter- 
ests of the country through which transit is requested do not suffer by 
the granting thereof. 


International Law Association, 1920: 


Appendix ITI, Art. VII. A neutral Power is not bound to prevent 
the exportation or transit, for the use of either belligerent, of arms, 
munitions of war, or, in general, of anything which may be useful to an 
army or a fleet. 


International Law Association, 1928: 


Art. 12. Except as provided in Article 13, a neutral Power is not 
bound to prevent the export or transit, on behalf of either belligerent, 
of arms, ammunition or, in general, of anything which may be of use 
to an army, a fleet or an air force. 


COMMENT 


This entire article states certain permissive rules. It is believed that in 
its permissive form, the article is clearly in accord with existing international 
law. The question of the time at which these permissive powers may be 
exercised, will be considered in connection with Article 13, infra. 

The instant text, by its cross-reference to Article 4, stresses the fact that a 
neutral must observe the requirement of impartiality if it exercises any 
privileges mentioned in this article. The text also emphasizes the fact that 
the reason for the exercise of these privileges must not be a desire to affect 
the fate of one or other belligerent or to influence the outcome of the war, 
but merely to conserve the neutral’s own supplies or to safeguard its neutral- 
ity. The text itself contains no specification regarding the destination of 
goods upon whose export a prohibition may be imposed. It is to be under- 
stood, however, that for the purpose of safeguarding its neutrality, a neutral 


_ State may forbid the export of arms and other goods only when they are 


destined for a belligerent, and that it may permit at the same time the 
continuance of exports to other neutrals if it so desires. It may not prohibit 
exports to one belligerent only, except where such a measure would be justi- 
fied as an act of reprisal or retaliation under Article 14, infra. If the end 
which the neutral desires to serve is that of conservation of its own supplies, 
then it weuld normally prohibit all exports of a given commodity whether 
the destination were belligerent or neutral. 

To avoid misinterpretation of this article, it should be pointed out that 
paragraphs (a), (b) and (c) do not purport to list all of the measures which 
a neutral State may adopt ‘‘for the purpose of conserving its own supplies or 
of safeguarding its neutrality.” For example, a neutral State would be 
privileged to restrict emigration from its territories either for the purpose of 
conserving its man-power (e.g., as a labor supply), or for the purpose of safe- 
guarding its neutrality (e.g., to prevent hostile expeditions from departing 
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from its territory to aid a belligerent). The specific subjects dealt with in 
this article have been selected for treatment because of their importance in 
the history of neutrality and because in recent times they have attracted 
special attention. 

Under international law, a neutral State is not under an obligation to 
prohibit the export of arms, ammunition and implements of war (see Article 
1(g) and Annex I), but if neutral individuals engage in such trade with a 
belligerent, they do so at the risk of having their goods seized and condemned 
by the opposing belligerent. The ‘contraband ” trade is therefore not “‘law- 
ful” from the international point of view since it is subject to severe penalties 
(see Moore, International Law and Some Current Illusions (1924), pp. 41-47), 
although it may be “lawful,” i.e., free from legal restrictions and penalties, 
under national law. 

There appears to be a growing opinion in favor of imposing upon neutral 
States a duty to do that which this article states they are permitted to do. 
Before stating the arguments pro and con, a collection of precedents may 
properly be inserted in this Comment. 

The practice of States relative to neutral prohibitions on the export of arms 
and ammunition has a long history. In so far as treaty law is concerned, 
examples of agreements to prevent nationals from supplying a belligerent 
with such goods are found as early as the beginning of the sixteenth century. 
Such prohibitions continued to be common up through the seventeenth cen- 
tury and even later. See Jessup and Deák, Neutrality: Iis History, Econom- 
ics and Law, Vol. I, “The Origins” (1935), p. 30 ff. Indications of-national 
practices follow. It is not possible in many of the situations listed below, 
to assert definitely whether the neutral State in question adopted a restriction 
for purposes of conservation or for purposes of safeguarding its neutrality, or 
perhaps for the unneutral purpose of aiding one or the other belligerent. 
It is nevertheless deemed useful to catalogue the precedents which indicate 
that it would be by no means novel for a neutral State to act in accordance 
with the permissive rule stated in this article. 


AUSTRIA-HUNGARY 


On August 7, 1803, the Empire which was shortly to be named Austrian, 
forbade its subjects to transport contraband of war. Article 7 of the Impe- 
rial decree of that date recited that in so doing the Empire asswmed ‘‘the 
same obligations as those contracted by the other neutral Powers, to wit, 
Russia, Sweden and Denmark” in their treaty of June 17, 1801. A narrow 
list of articles traditionally classified as absolutely contraband of war, was 
included. The recitals clearly indicate that this measure was adopted for 
the purpose of safeguarding neutrality and that a violation of the prohibition 
would involve incurring penalties under Austrian law. Dedk and Jessup, 
Collection of Neutrality Laws (1939), p. 39. On April 12 and May 25, 1854, 
this decree was supplemented by a circular and a decree which warned mas- 
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ters of Austrian merchantmen not to carry contraband when sailing to 
belligerent destinations, and by a further decree prohibiting such transport 
or the transport of belligerent troops. Jbid., pp. 42 and 43. By the order 
of May 31, 1854, Austria prohibited the exportation (and transit) of arms and 
ammunition across the Russian and Ottoman borders, and like exportation 
without a special permit by sea. JIbid., p. 45. In 1870, export and transit 
of arms and ammunition, and also the export of horses, was prohibited over 
all borders. Zbid., p. 46. On January 21, 1871, the prohibition of exports 
of arms and ammunition was modified to provide for such exports to neutral 
States with special permission. Zbid., p. 48. The export of horses was 
again forbidden in 1876-1878. Ibid., p. 46. In 1877, the prohibition was 
changed to a simple withdrawal of protection: ‘Dans le cas où il serait 
contrevenu aux dispositions présentes, le Gouvernement refuserait son 
appui à ceux des contrevenants dont les biens auront été capturés ou mis en 
embargo par les belligérants.”” 68 British and Foreign State Papers, pp. 
467-8. During this war, however, the export of torpedoes was prohibited. 
Deák and Jessup, op. cit., p. 48. 


BELGIUM 


Belgium passed and invoked a law authorizing restrictions on the export 
and transit of arms and implements of warin 1870. Such export and transit 
were prohibited by decree. Zbid., pp. 60-61. 


BRAZIL 


In 1859 in a war between the Argentine Confederation and the province 
of Buenos Ayres, Brazil forbade the exportation and the transportation in 
Brazilian vessels, of contraband of war destined to belligerent ports. Zbid.,. 
p. 99. 

In 1861 Brazil issued a prohibition on the export of contraband of war 
from Brazil under the Brazilian flag or any other. Jbid., p. 100. In 1866, 
_ 1898 and 1914 she did likewise (zbzd., pp. 85, 106, 110), but in the Chaco 
| War in 1933, the prohibition merely applied to Government officials. Ibid., 
op. 94. 


BREMEN (1854) 


1. The exportation is prohibited of all articles deemed contraband 
of wat by the law of nations, or by the existing treaties of Bremen; and 
particularly of munitions of war, gunpowder, musket and cannon balls, 
percussion caps, sulphur, and saltpetre, ordnance and arms of every de- 
scription, and generally of all articles immediately serving for purposes 
of war, to the territory of any of the belligerent powers by land or water, 
and whether under Bremen or foreign flag. 

The violation of this prohibition will be punished, in addition to the 
confiscation of the articles in question, by fine or imprisonment accord- 
ing to circumstances. (Zbid., p. 631.) 
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CANADA 


By the Act of April 10, 1937, amending the Customs Act, it was provided 
that the Governor in Council may, inter alia, 


prohibit, restrict or control the exportation, generally or to any destina- 
tion, directly or indirectly, or the carrying coastwise or by inland naviga- 
tion, of arms, ammunition, implements or munitions of war, military, 
naval or air stores, or any ‘articles deemed capable of being converted 
thereinto or made useful in the production thereof, or provisions of any 
sort of victual which may be used as food by man or beast. (Dedk 
and Jessup, op. cit., p. 241.) 


This provision was applied on July 30, 1937, by an Order in Council, to 
prohibit the export to Spain of arms and implements of war (zbid., p. 259). 

By an amendment to the Canada Shipping Act it was provided, on June 
24, 1988, that vessels registered in Canada may not carry, to any territory 
designated by the Governor in Council in which there is “a state of war or 
armed conflict, civil or otherwise,” articles described in terms identical with 
those used in the amendment to the Customs Act set forth supra.’ Ibid., p. 
249. 

CHILE 


In the Franco-Prussian War, Chile declared: “‘ The sale of articles reputed 
contraband of war is absolutely prohibited.” Jbid., p. 365. In 1864, by 
a Presidential Decree, Chile declared coal to be contraband of war and 
forbade the export of coal destined for the supply “of the public vessels of a 
State engaged in hostile operations against another State,” saying that It 
is a duty of honest neutrality to prevent traffic in contraband of war.” 
Ibid., p. 352. The penal code of 1874 contained the following prohibition: 


Art. 115. Whoever shall violate the neutrality of the Republic, 
trading with the belligerentsin articles declared contraband of war in the 
respective decrees or proclamations of neutrality, shall be punished. 
(Ibid., p. 353.) 


In 1933, however, Chile merely declared neutrality and provided for the 
application of the Hague Conventions. Ibid., p. 357. 


CHINA 
In 1898 the Taotai of Shanghai declared: is 


After issue of this proclamation, if you dare to disobey this command 
and not observe the duties of neutrals, or presume to disobey laws of 
nations and enter or cross their lines of blockade by sending men, dis- 
patches, weapons, or any other contraband material for making supplies, 
you will find that you have put your head in the net of the law. Not 
only will I not protect you, but will most surely punish without mercy. 
(Ibid., p. 384.) 
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In 1904 the language was more conventional: 


6. It is not allowed to buy up contraband of war for the belligerents 
nor to manufacture contraband of war within the boundaries [of the 
neutral territory] to be forwarded for sale to the armies or navies of 
the belligerents. Goods that are contraband of war are included under 
the following heads: 

(a) Cannon shot, lead balls, powder and all sorts of weapons. 

(b) Saltpeter, sulphur, and all materials used in the manufacture 
of powder. 

(c) All vessels that may be used in fighting or materials used in their 
construction. 

(d) Official despatches relating to the war. (Ibid, p. 387. See 
also sections 2, 5, 18 and 33.) 


In 1914 China again prohibited private trade in contraband. Ibid., p. 
390, Precepts 16, 18 and 20. 
CoLOMBIA 


In 1871 Colombia passed a law prohibiting the transportation through or 
exportation over Colombian territory of arms, ammunition and other 
implements of war in case of civil war in neighboring territory. The punish- 
ment provided was that for smuggling. Jbid., p. 405, Article 14. 

In 1879 Colombia provided: 

(c) It is not allowable for citizens of Colombia to trade directly with 


the belligerents in arms, ammunition, vessels, or other articles immedi- 
ately applicable to war purposes. (Jbid., p. 410.) 


The Governor of Panama was ordered in: 1891 to: 


2. Prevent the shipment of the same articles [arms, ammunition, and 
other materials of war] in merchant vessels, provided that an authorized 
agent denounces the cargo as destined for the belligerent forces. (Zbid., 
p. 416.) 

This provision was repeated in 1914. Ibid., p. 417. Cf. also infra, p. 305, 
for special provisions concerning transit across the Isthmus of Panama. 


Costa Rica 

Article 451 of the Penal Code of April 22, 1924, prohibits, inter alia, ‘‘trad- 
ing with the belligerents in articles declared contraband of war.” This 
article is a reénactment of a provision in the penal code of 1918. Ibid., 
p. 445. 7 

CZECHOSLOVAKIA ; 

By a decree of December 13, 1927, the import, transit or export by air of 
all arms and ammunition ‘‘for use in warfare” was prohibited. (League of 
Nations Document Conf. D. 184, 1988 IX. 1., p. 57.) 


DENMARK 


In 1780 Denmark-Norway signed with Russia the type convention of the 
Armed Neutrality which provided for prohibitions on the export of contra- 
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band. Scott, The Armed Neutralities of 1780 and 1800 (1918), p. 300; Deák 
and Jessup, op. ctt., Part II, No. 40. The Armed Neutrality, of course, 
limited contraband much more narrowly than did the belligerents. 

In 1793 Denmark-Norway announced: 

3. Since, according to the generally accepted basic principles, neutral 
ships are not permitted to enter blockaded ports, or to have on board 
merchandise belonging to one of the belligerent Powers or to their 
subjects, therefore, in order to avoid molestation of our flag in any way 
and to maintain its dignity, you shall earnestly direct our mariners to 
conduct themselves in accordance with these basic principles; and as a 
further means of security, you may set forth in the afore-mentioned 
certificate relative to the oath regarding the ownership of the ship, that 
after the said oath has been taken, the ship has on board no contraband 
destined for the belligerent Powers or for their subjects. (Scott, op. cit., 
p. 437.) (Contraband was defined by Danish treaties.) 


In 1800 Denmark again signed a treaty of armed neutrality with Russia. 
Scott, op. cit., pp. 537-542; Deák and Jessup, op. cit., Part II, No. 57, Editors’ 
Notes. 

In 1803 Denmark-Norway laid down rules which governed its policy for 
a century. The transportation of contraband in Danish ships was again 
forbidden, but apparently export of contraband in foreign bottoms was 
permitted. Jbid., Pt. I, p. 466. By the law of April 28, 1934, the export of 
arms and implements of war without permission of the Ministry of Justice 
was forbidden. Deák and Jessup, op. cit., p. 489. In the Crimean War the 
ordinance of 1803 was put into effect, the contraband list being extended to 
include ‘‘all manufactured articles which may be directly converted into 
articles of warfare.” Ibid., p. 499. This was reissued in 1870. Ibid., p. 
501. See also the proclamation of neutrality of 1877. Ibid., p. 491. 

In the Spanish-American War, a Danish Provisional Law forbade Danish 
subjects in a war in which Denmark was neutral 


(4) To transport contraband of war for any of the belligerent Powers, 
or to hire or charter the ships which appear to be intended or could be 
turned to such usage. 


Section 2 of this law provided for penalties of fine or imprisonment. Ibid., 
p. 508. 

In 1901 Denmark forbade the export and transit of arms and ammunition 
destined for China. Jbid., p. 503. In 1904 it reverted to the language of 
1803, 1854, and 1870. Jbid., p. 494. During the World War, it issued very 
long lists of embargoed articles. United States Naval War College, Interna- 
tional Law Topics, 1915, p. 33. 


EL SALVADOR 


By the decree of October 9, 1912, regarding neutrality, ‘private indi- 
viduals are especially forbidden to send arms and any other materials of war 
to the belligerent governments or rebel forces.” Ibid., p. 566. 
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FINLAND 


Export of ‘‘all kinds of war supplies” to Bolivia and Paraguay was pro- 
hibited in 1934. Ibid., p. 578. 
. FRANCE 


France in 1860 passed a law providing that the export of arms was free but 
might be forbidden by executive decree. Ibid., p. 583. This executive 
action was taken during the Carlist rebellion in 1873 and the Cuban and 
Philippine rebellions in 1896. Jbid., pp. 594, 595, 596, Editors’ Note. The 
export of arms and implements of war was restricted by decree in 1935. 
Ibid., pp. 587, 619. 

GERMANY (see PRUSSIA) 


GREAT BRITAIN 


In accord with the Customs Consolidation Act of 1853, Great Britain 
issued proclamations during the Crimean War and in 1861, forbidding the 
export of arms, ammunition and military stores, and also gunpowder, salt- 
peter, nitrate of soda, and brimstone. Ibid., pp. 145, 146. 

In its neutrality proclamations of 1859, 1861, 1866, 1870, 1877, 1894, 
1897, 1898, 1904, 1911 and 1912, Great Britain merely warned against the 
risks and consequences of trade in contraband and with blockaded ports. 
Ibid., pp. 151, 161, 162, 164, 165. 

During the American Civil War, the sale of implements of war to either 
belligerent by persons in Canada was forbidden because of ‘‘the impossibility 
of guarding against an abuse by one of the belligerent parties of the right 
to purchase warlike stores in Canada. . . .’”’ Monck to Cardwell, Nov. 25, 
1864, British Parliamentary Papers, Correspondence respecting the Attack 
on St. Albans, Vermont (1865), [8427], No. 15, pp. 36-7. 

A series of [British] Orders in Council issued during the later years 
of the Napoleonic wars had prohibited the export of munitions of war to 
foreign countries. The last of these general orders was issued on 20th 
July, 1815 (2 British and Foreign State Papers, p. 935). By an order of 
12th February, 1816, the general prohibition was withdrawn, but the 
export of munitions was still prohibited to South America and West 
Africa, and this Order was renewed from time to time (zbid., pp. 166, 
167). By a further Order in Council of the 12th July, 1819 (zbid., p. 
169), this prohibition was extended to Spanish ports. (1 Smith, Great 
Britain and The Law of Nations (1932), p. 119.) 


This policy was explained by Granville to Bernstorff in 1870 thus: Britain 
had bound herself by treaty with Spain to 


“take the most effectual measures for preventing her subjects from 
furnishing arms, ammunition, or any other warlike article to the re- 
volted in America”; and being thus compelled . . . she subsequently 
extended the prohibition to Spain herself, in order to avoid the imputa- 
tion of favouring one belligerent to the exclusion of the other. (61 
British and Foreign State Papers, pp. 870, 875.) 
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Cf. Atwater, “British Control Over the Export of War Materials,” 33 
American Journal of International Law (1939), p. 292. 

On August 25, 1817, Sir Christopher Robinson gave an opinion to Lord 
Castlereagh in regard to the demand of the Spanish Government that Great 
Britain absolutely prohibit the export of arms and ammunition to the Span- 
ish colonies which were in revolt. Robinson held that there was no obliga- 
tion to enforce such a prohibition, saying that the “remedy against the 
supply of Arms, as contraband of War, is ordinarily found in the Vigilance of 
the injured Government, and in the Penalties which it has a right to inflict in 
the Confiscation of such Articles.” 1 Smith, op. cit., p. 272. He referred, 
however, to the fact that under existing British law licenses had to be ob- 
tained for such export. 

In July, 1819, new Orders in Council were issued prohibiting the oi of 
munitions from Great Britain to Spain or to her colonies except under royal 
licenses. These Orders remained in force until 1828. When war between 
France and Spain impended, it was necessary to make a change as stated in 
the following letter from Canning to Gordon at Vienna, March 4, 1823: 


Things remained in this State ’till the commencement of the Warlike 
Preparations of France against Spain when (as might be expected) the 
Spanish Government complained of the inequality as between Spain 
and France of a prohibition which precluded the former from obtaining 
by purchase in this Country implements and munitions of War,—while 
the Ports of Great Britain were open for an unlimited exportation of 
them to France. 

There were two ways of preserving a strict impartiality in this respect, 
—the one to extend the prohibition to France,—the other to repeal it 
with respect to Spain—The former would have been at the same time 
manifestly ineffectual on account of the Vicinity of the Ports of the 
Netherlands to that Country: a circumstance so obvious that it would 
only have led to new remonstrances from Spain. The latter course, 
while perfectly impartial as between Spain and France, would, if the 
prohibition had been revoked with respect to Spain only, have been 
plainly injurious to the Spanish Colonies. It has therefore been deter- 
mined to make the revocation general as to the Spanish Colonies as well 
as to Spain: a measure the more difficult to be avoided as the free expor- 
ue . Arms and Warlike Stores to Portuguese America was already 
allowe 

You are no doubt aware that the general rule with regard to such 
exportation is perfect freedom, tho’ a power of restricting it on special 
occasions is lodged with the King and Council. 

The rule which now prevails as well between France and Spain, and 
as between Spain and Her Colonies respectively is the only course which 
could have been taken not liable to just objection from one or other 
Party concerned, and the only one therefore which would have been, 
with regard to all parties, consistent with the observance of a strict and 
impartial Neutrality. (bid., pp. 280-81.) 


General restrictions on the exportation of arms and munitions were also 
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imposed in 1825 (Deák and Jessup, op. cit., p. 169), 1873 (from British 
Honduras, ibid., p. 300), and 1878 (from Gibraltar, ibid., p. 317). The 
Governor of Hong Kong forbade in 1855 any British subject in China to 
furnish, sell or procure ‘‘warlike stores of any description,” to any of the 
Chinese factions then engaged in civil war. Jbid.,p.325. A Newfoundland 
Act of April 17, 1875, as amended in 1888 and 1906, authorized the Governor 
in Council to prohibit the exportation of arms and implements of war, 
enumerated in a long list, “and such other articles, whether of the same class 
or description or not, which the Governor in Council may consider contra- 
band of war, and which it may be deemed desirable to prohibit” (zbid., p. 
341). For the prohibition of the carriage of munitions to Spain by British 
merchant vessels in 1936, see 2bid., p. 186. 


HAMBURG 
In 1778 Hamburg’s regulations contained the following provisions: 


Art. I. Each and every shipper, of this city as well as of neutral 
foreign countries, who looks for freight and cargo in this port, whether 
destined to neutral or belligerent ports, shall post a notice in the stock 
exchange containing a declaration that he will not carry contraband. 

Only those ships are excepted which are wholly chartered and loaded 
by one or several persons for themselves. 


Article XVI contained a contraband list and stated: “It is altogether 
prohibited to trade in such merchandise, under any pretext whatsoever.” 
According to Article XVII: 


As regards other articles of contraband in addition to the aforemen- 
tioned equipment of war the proclamations of the belligerent powers, 
the orders of reprisals, the letters of marque, the commercial treaties 
and the neutrality laws are to be observed. (Zbid., pp. 634-636.) 


In 1854, Hamburg reénacted similar export prohibitions, providing for 
penalties of fine and imprisonment. Jbid., p.636. Cf. proclamation of May 
22, 1854, ibid., p. 637. 

HANOVER 


‘In 1854 Hanover made the export under any flag or transport in Hanove- 
rian ships, of contraband, an offence under municipal law punishable by fine 
or imprisonment and confiscation. Ibid., p. 639. See also notice of May 5, 
1854, ibid., p. 641. 

In 1861, however, Hanover merely warned that it 


. . . is not in a position to lend its protection to Hanoverian ships 
and subjects who participate in that conflict by accepting letters of 
marque, by taking part in privateering, carrying contraband of war, 
transporting dispatches or in any other way, against the damages which 
they may incur by such actions. (Zbid., p. 642.) 
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HONDURAS 
Article 135 of the Penal Code of February 8, 1906, provided as follows: 


The following shall be punished . 

I. Whoever violates the neutrality of the Republic by trading with 
the belligerents in articles declared contraband of war in the decrees and 
proclamations issued by the competent authority. (Tbid., p. 691. 
Cf. Article 88 of the Regulation for the Governing and Control of Ports 
of April 9, 1935, ibid., p. 694.) 


ITALY 


The practice of Italy is not specifically set forth, but a neutrality proc- 
lamation of 1877 (reissued in 1894, 1898 and 1904) perhaps indicates merely 
a warning of the penalties which belligerents may impose on contraband 
transactions, although there is also a vague reference to penalties under 
Italian law. Ibid., p. 731. The permanent neutrality legislation of 1864 
lays down no prohibition on the sale of contraband. Jbzd., p. 716. 

In the autumn of 1914, Italy “placed embargo on arms and ammunition 
with other commodities simply because they were needed for Italy herself.” 
Italy recognized the right of neutrals to sell arms to belligerents. United 
States Foreign Relations, 1915, Supplement, p. 802. The Neutrality Law of 
July 8, 1938, provides in Article 9 that commerce in and transportation of 
arms and war material by private parties ‘‘in favor of the belligerent States”? 
may be prohibited in whole or in part by Royal Decree. Deák and Jessup, 
op. cit., p. 726. 

JAPAN 


The Japanese proclamation of 1870, the first after the opening of the 
country to foreign trade, is not phrased in the clearest terms, but it prohibits 
Japanese vessels to carry troops, arms or munitions of war for the belliger- 
ents. Ibid., p. 737. 

In 1898, however, Japan laid no prohibitions except on supplying warships 
with arms, ammunition or other material of direct use in hostilities. Ibid., 
p. 738. 


LIBERIA 


Proclamation of June 20, 1916, prohibiting Liberian citizens to trade with 
belligerents. All articles of commerce, either for export or import are in- 
cluded. Liberians are not to act as commercial agents of any subject of 
any belligerent. Affidavits are necessary on all commercial transactions to 
prove compliance with the law. Penalties are provided for violations. 
Ibid., p. 753. 


LÜBECK 


In 1815 Lübeck admonished all merchants and masters of ships to abstain 
from any commerce with Buenos Aires and Montevideo which were in a state 
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of rebellion against Spain. Anyone who entered on any such undertaking 
forfeited every right to official protection. Jbid., p. 643. 

In 1854, however, Lübeck prohibited under penalties the export of contra- 
band. The contraband list was rather broad, including, for example, sulphur 
and lead ‘‘and all other articles serving for war purposes.” Ibid., p. 644. 


MECKLENBURG-SCHWERIN 


Mecklenburg-Schwerin in 1854 issued an ordinance substantially iden- 
tical with that of Lübeck in the same year. Ibid., p. 645. 


THE NETHERLANDS 


The Netherlands adhered to the Armed Neutrality in 1780 and prohibited 
the export of contraband except under bond, but was soon forced into war. 

In 1854, 1861, 1866, 1870, 1894, 1897, 1898, 1904, 1911 and 1914, The 
Netherlands issued warnings against the carriage of contraband. Ibid., pp. 
812, 815, 794, 796, 797, 798, 799, 802. 

In 1870, 1898, 1900 and 1914, however, The Netherlands also prohibited 
the export and transit of ammunition and gunpowder. Ibid., pp. 784-785, 
and Editors’ Notes. 

The notifications in 1898 also contained the following item on contraband, 
showing the character of the goods prohibited: 

(b) The exportation of arms, ammunition, or other war material to 
the belligerents. In this must be included the exportation of every- 
thing ready for immediate use in war, but not that of unmanufactured 


a unless these are chiefly made up for warlike purposes. (Zbid., 
p. 817. 


In 1914 The Netherlands issued a list of articles which might not be ex- 
ported. This list was the same as the Allied contraband list. Turlington, 
Neutrality, Its History, Economics and Law, Vol. Ili, “The World War 
Period” (1936), p. 18. See also Deák and Jessup, op. cit., p. 783, Editors’ 
Note. This list was increased during the war. 


NICARAGUA 


An ordinance of 1886 (codified in 1928) prohibited the transit of war 
materials. Ibid., p. 826. 
ý NORWAY 


The policy of Norway is that of the other Scandinavian countries, for 
Norway was ruled first together with Denmark and then with Sweden, and 
when it became independent it concerted with the others in 1912, 1914 and 
1938 to establish uniform rules of neutrality. In the World War, Norway 
apparently placed an embargo on arms and ammunition ‘‘in order to conserve 
them for home use.” United States Foreign Relations, 1915, Supplement, 
p. 804. 


~ 
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OLDENBURG 


In 1854 notice was given by Oldenburg that in relation to its regulations 
for sea-passes, “The carriage of contraband of war, including arms and 
ordnance of every description, ammunition and all articles immediately 
serving for purposes of war, to one of the belligerent parties” was prohibited 
under penalty. Deák and Jessup, op. cit., p. 646. 


PANAMA. 


The Penal Code of 1916 prohibited trading with belligerents in articles 
declared contraband of war by international law. The Code of 1916 was 
replaced by the Penal Code of 1922, which has no corresponding provision. 
Ibid., pp. 862-864. 

PAPAL STATES 


The Papal States and the other Italian cities were among the very first 
to prohibit the transportation of contraband under their flags. The Papal 
decree which is substantially the same as that of the Two Sicilies which is 
quoted infra, p. 296, was issued in 1779. Art. 4, 3 Martens, Recueil, 2d ed., 
pp. 55-60. 

PARAGUAY 


Article 143 of the Penal Code of 1910 reads: 


The following shall be punished by imprisonment of from one to three 
years: 

1. Whoever shall violate the neutrality of the Republic, by trading 
with belligerents in articles declared contraband of war by the ordi- 
nances or proclamations issued by the proper authority. (Deák and 
Jessup, op. cit., p. 866.) 


PERU 


In 1870 Peru decreed: ‘The sale of every article reputed as contraband of 
war is prohibited.” From the context and other decrees, however, it is prob- 
able that Peru was simply prohibiting the sale of contraband to warships. 
Ibid., p. 873. 

PORTUGAL 


Portugal adhered to the Armed Neutrality of 1780. In 1866, 1870, 1877, 
1898 and 1904, the Portuguese neutrality decrees contained warnings against 
the carriage of contraband. Jbid., pp. 904, 906. 


PRUSSIA 


Prussia joined the Armed Neutrality of 1780 and issued a decree forbidding 
the transportation of contraband under the Prussian flag. Scott, The Armed 
Neutralities of 1780 and 1800 (1918), pp. 397-8 and 394-5. In 1794, how- 
ever, the law declared that no merchantman might load more goods of a 
contraband nature than are necessary for the use of the ship, but specifically 
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declared that ‘‘masts, shipbuilding timber, ropes, sail cloth, hemp, pitch, 
rye, and other materials which may be transformed into articles for warlike 
use, also horses, do not belong to the prohibited goods.” Deák and Jessup, 
op. cit., p. 630. It appears from the context, however, that the only penalty 
envisaged was capture and condemnation by the belligerents. In 1800 
Prussia again joined the Armed Neutrality. Scott, op. cit., pp. 544-9. 

In 1854 Prussia warned her subjects that she would not lend them her 
support in carrying contraband; she also prohibited the transit of arms and 
later extended the prohibition to ammunition of every description, ‘‘in 
particular projectiles, gun powder, percussion caps, stones of muskets, also 
lead, sulphur, and saltpetre.” There was much complaint abroad not only 
that the transit prohibitions were not applied to transit from Belgium but 
also that export of Prussian arms was fostered by the transit prohibitions. 
Prussia first laid an export prohibition on horses in December, 1854, and in 
the following March prohibited the export of arms and ammunition. (Simi- 
lar prohibitions were made by other members of the Zollverein, which Prussia 
dominated.) Deák and Jessup, op. cit., pp. 655, 656, 657. 

In 1861 Prussia issued a warning against carrying contraband. Ibid., 
p. 658. Her custom during the rest of the nineteenth century, however, was 
to abstain from issuing proclamations of neutrality. In 1895 Germany pro- 
hibited the export of arms and munitions to Ethiopia (ibid., p. 663). In 1920 
Germany issued decrees prohibiting the export and transit of arms, ammuni- 
tion, gun-powder, explosives, and implements of war to Poland and Soviet 
Russia. The list of articles embargoed under this general heading included 
motor fuel, field bakeries and kitchens, horses and equipment for horses, etc. 
Ibid., pp. 663, 664. 

RUSSIA 


Russia was the moving spirit in the Armed Neutralities of 1780 and 1800. 
In 1780 she issued an ordinance forbidding the transportation of contraband 
under the Russian flag. Scott, op. cit., pp. 300, 291-4, 531-2. After this 
time, however, Russia apparently abandoned the policy to which she had 
never consistently adhered. 

SARDINIA 


Sardinia in 1819 apparently threatened punishment for carrying contra- 
band. Deák and Jessup, op. ctt., p. 711. 


SEVEN (IONIAN) ISLANDS 
. The Government of the Seven Islands in 1803 forbade its ships to enter 
into belligerent service or to transport munitions under penalty of death. 
Scott, op. cit., pp. 618-9. 
SPAIN 
Spain probably meant in its neutrality decrees that her subjects traded 
in contraband at their own risk, but the language in some of them does not 
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state this clearly. See the decrees of 1854, 1861 and 1870, Deák and Jessup, 
op. cit., pp. 933-935. Since the Spanish neutrality legislation was phrased 
in general terms after the model of the Code Napoléon, it seems that the laws 
of Spain did not prohibit the export of contraband. Nevertheless, the Span- 
ish law approving regulations for the service in the field, January 5, 1882, 
declared that it is the duty of a neutral State “‘to forbid . . . [the shipment 
of] contraband of war....” Ibid., p. 928. 

In the World War, no official embargo was placed on arms exports, but it 
was the policy “strictly to prevent such sale and exportation in order to 
maintain absolute neutrality and conserve supplies for national needs.” 
United States Foreign Relations, 1915, Supplement, p. 804. 


SWEDEN 


Sweden has always been a leader in the policy of preventing its citizens 
from engaging in the contraband trade. In 1779 she warned them: 


. . . que tous nos fidèles sujets, qui ont quelque Commerce avec 
les Pays étrangers situés hors de la Baltique, soient avertis, comme 
aussi nous leur interdisons, de prendre part, de quelque façon que ce 
soit, aux troubles actuels, . . . en portant des Provisions de Contre- 
bande, sous Pavillon Suédois, à aucun des Pays ou Etats des Puissances 
actuellement en Guerre, le tout conformément aux Traités, qui subsist- 
ent entre nous et le Roi, ainsi que la Couronne de France, comme aussi 
entre nous et le Roi, ainsi que la Couronne d'Angleterre. (3 Martens, 
Recueil, 2d ed., p. 60.) 


In 1780 she joined the Armed Neutrality. Scott, op. cit., p. 312. In 1793 
also she forbade the transport of contraband under the Swedish flag: 


Art. I. Es wird verboten, an den jetzigen Kriegsunruhen Theil zu 
nehmen, es sey durch Ausrüstung von Kriegsschiffen oder Commissahr- 
ern fiir Rechnung irgend einer der kriegführenden Mächte, oder durch 
Verführung contrabander Waaren unter Schwedischer Flagge an die 
Orte oder Häfen, welche einer dieser Mächte gehören. . . . (5 Martens, 
op. cit., p. 565.) 


Sweden signed the Armed Neutrality in 1800 and issued marine regulations 
which forbade carrying contraband. Scott, op. cit., pp. 581-2 and 549-552; 
Deák and Jessup, op. cit., p. 948. In 1804 she issued a similar regulation. 
Ibid., p. 951. In 1854 Sweden issued an ordinance which was maintained 
throughout the rest of the century. It contained the familiar prohibition 
against carrying contraband under the Swedish flag and allowed belligerent 
ships to trade freely in Swedish ports except in contraband. Jbid., pp. 955, 
958 ; see also the ordinance of 1904, ibid., p. 960. In the World War Sweden 
tried to resist pressure to lay down export embargoes unless they were neces- 
sitated by domestic conditions, but she was obliged to embargo a long list of 
goods. Heckscher, in Heckscher, Bergendal, Keilhau, Cohn and Thorsteins- 
son, Sweden, Norway, Denmark and Iceland in the World War (1930), p. 69. 
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The export of arms and implements of war from Sweden was prohibited by 
a decree of December 19, 1930, as amended in 1933 and 1935. Deák and 
Jessup, op. cit., p. 967. 
SWITZERLAND 


In 1849 and 1859 Switzerland forbade the exportation of arms, powder, 
and munitions of war over the Swiss-Italian frontier (Deák and Jessup, op. 
cit., pp. 1002, 1041), and in 1866 and 1870 by similar provisions forbade the 
exportation of arms and material for war over all the belligerent frontiers. 
Ibid., pp. 1003-1004, 1057. During the World War Switzerland laid many 
embargoes. United States Naval War College, International Law Topics, 
1915, p. 53; Deák and Jessup, op. cit., pp. 1008 and 1058. 


TUSCANY 


In 1854 Tuscany issued a decree, apparently of the warning type. Jbid., 
p. 714. 
Two SICILIES 


In 1778 the Two Sicilies decreed that contraband should not be transported 
under its flag. 


Art. 3. Défendons à nos sujets, ou à tout autre qui auroit obtenu la 
permission d’arborer notre pavillon royal, . . . d’embarquer sous le 
nom de Passagers, ou sous quelque autre forme et sous prétexte quel- 
conque, des matelôts ou Soldats pour le service des nations en guerre. 
Et de même, d’embarquer et de transporter des armes, de la poudre à 
Canon, et toutes ces munitions qui sont comprises sous le nom de 
contrebande de guerre, pour le compte et le service des nations belligé- 
rantes. (3 Martens, Recueil, 2d ed., p. 49.) 


The Two Sicilies also adhered to the Armed Neutrality of 1780. Scott, op. 
cii., p. 434. In 1854 the Two Sicilies also decreed: “That vessels under the 
Royal flag shall not carry to any of the belligerent Powers any articles ac- 
knowledged to be contraband of war.” Deák and Jessup, op. cit., p. 714. 


UNITED STATES 


In 1793 the United States warned its citizens that they would not receive 
protection if they carried contraband to the belligerents. Jbid., p. 1172. 
This policy was continued in later proclamations, of which the one in 1870 
is typical: 

. . and that while all persons may lawfully, and without restriction 
by reason of the aforesaid state of war, manufacture and sell within 
the United States arms and munitions of war, and other articles ordi- 
narily known as ‘contraband of war,’ yet they cannot carry such articles 
upon the high seas for the use or service of either belligerent, nor can 
they transport soldiers and officers of either or attempt to break any 
blockade which may be lawfully established and mamtained during the 
war, without incurring the risk of hostile capture, and the penalties 
denounced by the law of nations in that behalf. (Zbid., pp. 1191-1192; 
cf. also pp. 1236, 1189, 1201, 1250, 1253 and 1256.) 
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The neutrality laws of the United States never forbade the export of con- 
traband until 1935. 

The United States has, however, laid various embargoes. In 1794 the 
President laid an embargo upon all ships in American ports, and in May of 
that year a prohibition was laid upon the exportation of arms and ammuni- 
tion and encouragements were offered for their importation. Relations with 
Great Britain were very much strained. In 1797 a similar prohibition was 
laid when relations with France were growing steadily worse. 1 Stat. at L. 
400, 401, 369, 372, 520; Deák and Jessup, op. cit., pp. 1116, 1117, 1118. In 
1807 an embargo was laid on all ships and vessels in the ports of the United 
States; in 1809 commercial intercourse was forbidden between the United 
States and Great Britain and France and in 1812 an embargo was laid upon 
ships and upon the export of specie, goods, wares.and merchandise. 2 Stat. 
at L. 451, 528, 550, 700 and 707; Deák and Jessup, op. cit., pp. 1120, 1137, 
1139, 1161, 1168. The relation of these measures to the War of 1812 
is too well known to require comment. 

In 1898 the United States, already in fact engaged in hostilities against 
Spain, prohibited the export of coal or other material used in war. 30 Stat. 
at L. 739; Deák and Jessup, op. cit., p. 1088. This measure was invoked by 
President Roosevelt in 1905 to prohibit the export of arms and munitions to 
Santo Domingo (34 Stat. at L. 3183; Deák and Jessup, op. cit., p. 1214), and 
became the basis of the practice, to sanction which laws were passed, of pro- 
hibiting the export of arms to Latin American countries or countries where 
the United States has extraterritorial rights when conditions of domestic 
strife occur. 

During the World War the United States refused to lay an embargo on the 
export of arms and munitions but it has shifted its policy in recent neutrality 
legislation. Jomt Resolution, August 31, 1935, 49 Stat. at L. 1081; Deák 
and Jessup, op. cit., p. 1100; Joint Resolution, February 29, 1936, 49 Stat. 
at L. 1152; Deák and Jessup, op. cit., p. 1105; Act of January 8, 1937, 50 
Stat. at L. 3; Deák and Jessup, op. ci., p. 1143. The Joint Resolution of 
May 28, 1934, authorized the President to prohibit the sale, in the United 
States, of arms or munitions of war to Bolivia and Paraguay or their agents. 
48 Stat. at L. 811; Deák and Jessup, op. cit., p. 1143. The President there- 
upon prohibited such sale. 48 Stat. at L. 1744; Deák and Jessup, op. cit., 
p. 1222. The Joint Resolution of May 1, 1937 (50 Stat. at L. 1215 31 Am. 
Jour. Int. Law (1937), Supp., p. 147; Deák and Jessup, op. cit., p. 1106), 
forbids the export of arms, ammunition or implements of war to or for 
the use of belligerents. For any export of arms, etc., a license is required. 
It is unlawful for American vessels to transport arms, etc., the export of which 
is prohibited. The President had discretion to require in addition that other 
articles could not be exported, subject to certain exceptions, until all right, 
title and interest therein had passed to a foreign purchaser. For the appli- 
cation of the earlier law during the Ethiopian War, see Proclamations of 


298 NEUTRALITY IN NAVAL AND AËRIAL WAR 


October 5, 1935, and of February 29, 1936 (49 Stat. at L. 3474, 3498; 30 Am. 
Jour. Int. Law (1936), Supp., pp. 63, 110; Deák and Jessup, op. cit., pp. 
1228, 1230). See also Proclamation of May 1, 1937, regarding Spain (50 
Stat. at L. 1831; 31 Am. Jour. Int. Law (1937), Supp., p. 156; Deák and Jessup, 
op. cit., p- 1231), and the President’s statement of September 14, 1937, 
regarding China and Japan (United States Department of State, Press 
Releases, Sept. 18, 1937). 


‘UrRuGuay 


The Penal Code of 1889 (superseded by that of 1933) had a provision 
penalizing “trading with the belligerents in articles declared contraband of 
war by the ordinances or proclamations of neutrality issued by the proper 
authority.” Deák and Jessup, op. cit., p. 1267, Editors’ Note. 

During the World War Uruguay decreed: 


Art. 15. The maritime authorities will see that the merchant 
vessels load no contraband of war nor articles capable of being used 
to convert vessels into privateers or of vessels adaptable to military 
purposes; nor shall troops or crews be recruited in the ports or waters 
of the Republic. (Deák and Jessup, op. cit., p. 1265.) 


On October 20, 1914, however, Uruguay declared that the sale of certain 
articles on the absolute and conditional contraband lists of the Declaration of 
London was legal as such articles were not considered contraband by Uru- 
guay. ‘The exportation of these articles was therefore allowed, but char- 
terers were warned of the risks they ran. Ibid., p. 1275. 


VENEZUELA 
In 1898 Venezuela declared: 


Art. 2. As to the commerce of Venezuela with the belligerents, it 
is limited by the prohibition to carry contraband of war, this including 
the transportation of correspondence and persons engaged in military 
service; also by the prohibition to violate established blockades when 
personal warning has been given by the commanders of the ships en- 
gaged in making said blockades effective. 

Art. 4, Venezuelans who fail to respect these obligations or who in any 
way take part in the hostilities shall be subject to the consequences of 
their conduct, in accordance with national legislation, and to the penal- 
ties imposed upon them by the offended belligerent, and can not appeal 
to this Government for protection. (Zbid., p. 1295.) 


The Military Code of 1930 provides for the prevention of passage through 
Venezuelan territory of arms and materials of war destined to a belligerent 
(ibid., p. 1291), but this may refer to belligerent transport through neutral 
territory. Similarly, a prohibition against traffic with belligerents in con- 
traband of war probably applies only to the members of the Venezuelan 
military forces. Ibid. 
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VENICE 


The Venetian decree of 1779 prohibiting the transportation of contraband 
under its flag, was similar to that of the Two Sicilies, which is quoted supra. 
Art. 6, 3 Martens, Recueil (2d ed.), pp. 75-85. 


YUGOSLAVIA 


By a law of September 21, 1929, and regulations of March 20, 1930, the 
export of explosives and the traffic in arms and ammunition were subjected 
to state control and to a strict licensing system. (Padelford, International 
Law and Diplomacy in the Spanish Civil Strife (1939), p. 301.) 


It is apparent that national practice in this matter has not been consistent. 
It is equally apparent that—reserving the question of the circumstances 
under which the prohibition is made effective—a neutral cannot be charged 
with illegal conduct if it forbids under local penalties the traffic in contra- 
band. Should it be required so to do? 

Questions raised by the law of contraband are undoubtedly among the 
most difficult encountered in neutral-belligerent relations. The difficulty of 
defining contraband of war has long been apparent and innumerable disputes 
have arisen from disagreements over the inclusion.of particular articles in the 
categories of absolute, conditional and non-contraband. The subject is 
considered in greater detail in the general introductory comment to Section 
5, infra, p. 487. The articles in that section of this Draft Convention sug- 
gest methods for dealing with the problem. In support of the policy of em- 
bargoing arms, ammunition and implements of war, it is said that it is illogi- 
cal to distinguish between the export of ships and the export of arms, 
ammunition and implements of war. Since the neutral State has a duty to 
prevent the one, it should also be required to prevent the other. The com- 
plete neutrality of a State can be better preserved by its refusal to permit its 
citizens to supply the belligerents with the actual weapons of war. It has 
always been true that the neutral individual may ship such articles only at 
his own risk and subject to confiscation of the goods if captured by a belliger- 
ent. In many instances, as shown above, neutral States have actually 
prohibited such shipments. In recent years there has been a growing belief 
that it is advantageous for the international community to restrict as much 
as possible international traffic in arms and munitions. - 


There is a very intelligible feeling at the back of the opinion that 
private traders ought not to be allowed to supply with impunity mate- 
rials of war for the use of belligerents in time of war. When the armed 
forces of a nation are engaged in deadly combat they cannot be expected 
to learn with composure that their encmies in the field are receiving 
rifles and cartridges and quick-firmg guns from enterprising manu- 
facturers who are tranquilly enjoying the blessings of peace in some 
neutral territory. If belligerents cannot stop it by land, they will at 
all events try to stop it by sea, and it is no satisfaction to them to be 
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told that the same manufacturers will, for an adequate consideration, 
cheerful'y supply both sides at the same time. Those who remember 
the Franco-German War, forty years ago and more, will recall how much 
irritation was caused in Germany by traffic of this kind across the 
Channel. At such a time it is regarded as an odious trade; and though 
it really is no more reprehensible, whether you regard the motive or the 
consequences, to sell instruments of destruction when men are fighting 
than when they are preparing to fight, yet at such a time human nature 
will not endure it. We must not be surprised when it is said that to 
tolerate and leave in security such a trade gives commerce a direct 
interest in the continuance of hostilities. The statement is true as 
regards the small part of commerce which is concerned with that kind 
of business, though the comment ignores the infinitely greater part of 
commerce which gains nothing and loses much by any war. 

There is much force also in the objection that unless a belligerent 
State can capture contraband it cannot have any protection against the 
unlimited supply of these warlike stores to its enemy by sea, because 
neutral States are not under any duty to prevent their subjects from 
engaging in that class of traffic. Indeed, neutral duties on this and 
kindred points are not very logically imposed. A neutral Power may 
not itself supply warships, ammunition, or war material of any kind to 
a belligerent Power, but is not bound to prevent its citizens or subjects 
from supplying arms, munitions of war, or, in general, anything which 
could be of use to an army or fleet. Nevertheless, a neutral Govern- 
ment is bound to employ the means at its disposal to prevent the fitting 
out or arming of any vessel within its jurisdiction which it has reason to 
believe is intended to cruise or engage in hostile operations against a 
Power with which that Government is at peace, or the departure from 
its jurisdiction of any such vessel. In short, it need not prevent its 
subjects or citizens from selling or exporting materials of war, but is 
bound to prevent the arming and exporting of a ship intended to take 
part in the war. You may allow private traders to fill a vessel to the 
gunwale with shot and shell and rifles and guns if she is only going to 
deliver them to the belligerent fleet, but if she is going to take any 
part in hostile operations herself, the neutral Government must use the 
means at its disposal to prevent her from sailing. As to the supply of 
war materials, the belligerent must look after himself in this respect, 
and therefore claims the right to seize contraband. (Earl Loreburn, 
Capture at Sea (1913) pp. 121-125.) 


In opposition to the policy it is said that the adoption of such a rule would 
encourage the accumulation of war stocks in time of peace and thus hinder 
a possible limitation of armaments. In response to this argument, it is as- 
serted that even at present States are bending every effort to accumulate 
such stocks and that that desire does not depend upon this particular ques- 
tion. Unless a State has control of the seas and can assure the freedom 
of passage of supplies destined to it in time of war, it must accumulate such 
supplies in time of peace no matter what neutral policy in this respect may be. 
It is also argued against this policy that it places the small States at a great 
disadvantage and gives aid and comfort to large States which may contem- 
plate attacking small States. The distinction between “‘large’’ and “small” 
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in this connection is hardly accurate; it is really a difference between indus- 
trialized and non-industrialized States. It is also said that over a very long 
period neutrals have not been under a duty to prevent such shipments and 
that therefore this Draft should not suggest a contrary rule. It should be 
repeated that trade in contraband has never been “lawful” although it has 
been true that a neutral government was not under a duty to suppress it. 
It should also be noted that if this article were in mandatory form, the neu- 
tral State would be required not only to prevent its nationals from exporting 
arms, ammunition and implements of war, but also to prevent the export by 
belligerents who might purchase supplies in the neutral State. It is impor- 
tant not to confuse the question of embargoes on arms, ammunition and 
implements of war with proposals for embargoes on raw materials. The 
latter type of embargo has much more serious effects on trade and commerce 
in general than does the limited arms embargo. See paragraph (b) of this 
article. 

The strongest opponents of interference with contraband trade by neutrals 
have been Great Britain and the United States. During the American Civil 
War, Great Britain insisted again and again that the neutral was not obliged 
to interfere with the trade of its nationals in contraband, and in the Franco- 
Prussian War, it also refused to lay an embargo despite Prussian insistence 
that freedom to purchase in the British Isles was enabling the French to 
create a new army when their regular armies had been defeated or im- 
mobilized by the Prussians. 61 British and Foreign State Papers, pp. 827- 
33. See also Deák and Jessup, op. cit., p. 207. 

In the World War, the German Government again attempted without 
success to get the leading neutral, in this case the United States, to lay 
an embargo on munitions, While the German Government still agreed that 
a neutral was not obliged to interfere with this trade, bills for an embargo 
were introduced in the United States Congress. At this the British Gov- 
ernment complained that an embargo would be unneutral because it would 
offset the control of the sea which they had won by their naval power. 
United States Foreign Relations, 1915, Supplement, pp. 778-779. Certain 
American lawyers upheld this view saying: “aiding the inefficiency of one 
belligerent to protect its purchases of arms by forbidding all exportation of 
arms to the other belligerents is an absolute violation of neutrality.” 5 
Baker, Life and Letters of Woodrow Wilson (1935), p. 188. This view was 
accepted by the Administration, and all belligerent suggestions of an em- 
bargo were repulsed on the ground that a neutral was not obliged to prevent 
the sale of contraband, that it was the sole judge whether it should lay an 
embargo to protect its own rights, that it could not make a change in time of 
war to the obvious benefit of one side (see Article 13, infra), and that the re- 
striction on munitions sales would foster the development of militarism in 
small countries. United States Foreign Relations, 1915, Supplement, pp. 160 
and 794. The note to Austria-Hungary in which these arguments were 


302 NEUTRALITY IN NAVAL AND AERIAL WAR 


developed at great length (ibid., p. 794) was written for home consumption. 
Savage, Policy of the United States Toward Maritime Commerce in War (1936), 
Vol. 2, pp. 350-1. The argument that restriction on the munitions trade 
would compel general armament caused President Wilson some doubt since 
he hoped for an accord with Latin America and ultimately with European 
countries In which the governments would take over the manufacture of 
arms and munitions. Jbid., pp. 364-5. Secretary of State Lansing thought 
that “without the guaranty of integrity of territory and political independ- 
ence” “an agreement restricting in general the sale of arms and ammunition 
would be inadvisable.” If the guaranty were adopted, every guarantor 
would be a belligerent and “the question of the neutral right to sell arms and 
ammunition could never arise.” Jbid., pp. 365-6. Secretary Lansing, it 
must be borne in mind, was thinking of making the strongest case to the 
American people for not interfering with the trade in munitions. An echo of 
President Wilson’s thinking is to be found in Article VIII of the League 
Covenant, the disarmament article, in which the manufacture of arms and 
implements of war by private enterprise is considered open to grave objec- 
tions. The Council was to study the subject bearing in mind “the neces- 
sities of those Members of the League which are not able to manufacture the 
munitions and implements of war necessary for their safety.” 

Though the United States thus took a strong stand in 1915 against inter- 
ference with the munitions trade, its attitude changed somewhat during the 
next year. In the summer of 1916, President Wilson declared he had 
reached the end of his patience with the Allies and was considering asking 
Congress for the power to embargo exports and prohibit loans. What he 
finally asked and obtained from Congress was the power to restrict imports 
in retaliation for belligerent interference with similar products or blacklisting. 
The enactment of an embargo on exports was studied by the Department of 
Commerce and declared to be impracticable because it would disrupt Amer- 
ican economic life and perhaps its post-war business. The Secretary of 
Commerce did not argue that an embargo on munitions would never be 
effective or that it would always be so disadvantageous to Americans. He 
inclined to the view that the time for an embargo was a year before, about 
the time the Administration was arguing against it. United States Foreign 
Relations, 1916, Supplement, p. 466. As already noted, American opinion 
has singe swung away from the World War attitude and its new legislation 
now undertakes to prohibit the export of arms, ammunition and implements 
of war. Attention is here drawn to the discussion of neutral licenses for the 
export of arms to belligerents, in the consideration of Article 33 of the Geneva 
Convention on Supervision of International Trade in Arms and Ammuni- 
tion and in Implements of War, 1925; see supra, Article 5, Comment p. 242. 

The question has been raised whether restrictions on the exports of arms 
and other commodities, adopted by a neutral State for the protection of its 
neutral interests, would involve a breach of the State’s commercial treaties. 
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Since this question obviously can be discussed only in relation to the terms of 
such treaties, no general statement on the subject is attempted here. See 
Proceedings of American Society of International Law, 1936, p. 138 ff. It 
should also be noted that as between parties to this Draft Convention, its 
terms would supersede the terms of an earlier bipartite treaty between the 
same States. Cf. Research in International Law, Draft Convention on the 
Law of Treaties, Article 22 (a), 29 American Journal of International Law 
(1935), Supplement, p. 1009. 

The reciprocal trade agreements recently concluded by the United States 
generally contain a provision to the effect that 


Nothing in this Agreement shall be construed to prevent the adoption 
of measures prohibiting or restricting the exportation or importation 
of gold or silver, or to prevent the adoption of such measures as either 
government may see fit with respect to the control of the export, or: 
sale for export, of arms, ammunition or implements of war, and, in 
exceptional circumstances, all other military supplies. (Art. XVI, 
Finland-United States, May 18, 1936, U. S. Department of State, Execu- 
tive Agreement Series, No. 97.) 


Some recent commercial treaties concluded by Great Britain contain sim- 
ilar provisions recognizing the right of the contracting parties to embargo 
arms and war materials ‘and, under exceptional circumstances, also . . . 
other materials needed in war.” An alternate phrase is “all other military 
supplies.” See Art. 9 of the Treaty of May 12, 1927, with Yugoslavia (80 
League of Nations Treaty Series, p. 165); Art. 16 of the Treaty of March 1, 
1930, with Turkey (108 zbid., p. 407); Art. 14 of the Treaty of August ô, 
1930, with Rumania (128 ibid, p. 307). See also Morrison, in Proceedings of 
American Society of International Law, 1937, pp. 67-73. 

To the Pan American Conference at Buenos Aires, the delegation of the 
United States proposed on December 7, 1936, a draft agreement, by Article 7 
of which it was provided that ‘‘individual neutral powers shall be free to 
impose such prohibitions or restrictions on trade and commerce between them 
and belligerents . . . as they may deem appropriate in the interests of their 
domestic policy or of international peace.” U. 8. Department of State, 
Press Releases, December 12, 1936. The proposal was not accepted in that 
form. Article VI of the Convention to Coérdinate, Extend, and Assure the 
Fulfilment of the Existing Treaties between the American States reads as 
follows: 

Without prejudice to the universal principles of neutrality provided 
for in the case of an international war outside of America and without 
affecting the duties contracted by those American States members of 
the League of Nations, the High Contracting Parties reaffirm their 
loyalty to the principles enunciated in the five agreements referred to in 
Article I, and they agree that in the case of an outbreak of hostilities 


or threat of an outbreak of hostilities between two or more of them, 
they shall, through consultation, immediately endeavor to adopt in 
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their character as neutrals a common and solidary attitude, in order 
to discourage or prevent the spread or prolongation of hostilities. 

With this object, and having in mind the diversity of cases and cir- 
cumstances, they may consider the imposition of prohibitions or re- 
strictions on the sale or shipment of arms, munitions and implements 
of war, loans or other financial help to the states in conflict, in accord- 
ance with the municipal legislation of the High Contracting Parties, 
and without detriment to their obligations derived from other treaties 
to which they are or may become parties. (U. S. Department of 
State, Treaty Information, Bulletin No. 89, February, 1937, p. 23; 
31 American Journal of International Law (1937), Supp., p. 61.) 


To this article, two States made reservations: 


RESERVATION OF THE ARGENTINE DELEGATION 


In no case, under Article VI, can foodstuffs or raw materials destined 
for the civil populations of belligerent countries be considered as con- 
traband of war, nor shall there exist any duty to prohibit credits for the 
acquisition of said foodstuffs or raw materials which have the destina- 
tion indicated. 

With reference to the embargo on arms, each Nation may reserve 
freedom of action in the face of a war of aggression. (U.S. Department 
of State, Treaty Information, Bulletin No. 89, February, 1937, p. 24; 
American Journal of International Law, loc. cit., p. 62.) 


The Delegation of Paraguay made an identical reservation. Jbid. 

The text of this article deals with transit as well as with export. Par- 
ticular treaty limitations regarding certain passages of international concern 
might make it improper for a State to prohibit transit in certain cases. The 
Suez and Panama Canals are the principal cases in point. 

By Article 380 of the Treaty of Versailles, ‘The Kiel Canal and its ap- 
proaches shall be maintained free and open to the vessels of commerce and of 
war of all nations at peace with Germany on terms of entire equality.” 
On July 25, 1920, Germany issued the following order: 

In consequence of Germany’s neutrality in the war which has arisen 
between the Republic of Poland and the Federal Socialist Republic of 
the Russian Soviets . . . the Government enacts as follows: 

Article 1: The export and transit of arms, munitions, powder and 
explosives and other articles of war material is prohibited in so far 
as these articles are consigned to the territories of the Polish Republic 


or of the Federal Socialist Republic of the Russian Soviets. (Publ. of 
the°P.C. I.J., Series A, No. 1, “The 8. S. Wimbledon,” p. 28.) 


This prohibition was applied to the Kiel Canal by excluding the French 
S. S. Wimbledon, carrying munitions to Poland. It had previously been ap- 
plied to ban the Danish ship Dorrit under similar circumstances. Jbid., 
Series C, No. 3, Supplementary Volume, p. 4. The ensuing dispute was 
referred to the Permanent Court of International Justice. In the course of 
its judgment the Court said: 


It has never been alleged that the neutrality of the United States, 
before their entry into the war, was in any way compromised by the 
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fact that the Panama Canal was used by belligerent men-of-war or by 
belligerent or neutral merchant vessels carrying contraband of war. 

The precedents therefore afforded by the Suez and Panama Canals 
invalidate in advance the argument that Germany’s neutrality would 
have necessarily been imperilled if her authorities had allowed the pas- 
sage of the ‘‘Wimbledon” through the Kiel Canal, because that vessel 
was carrying contraband of war consigned to a state then engaged in 
an armed conflict. ... 

.. . If, therefore, the ‘‘Wimbledon,” making use of the permission 
granted it by Article 380, had passed through the Kiel Canal, Ger- 
many’s neutrality would have remained intact and irreproachable. 

From the foregoing, therefore, it appears clearly established that 
Germany not only did not, in consequence of her neutrality, incur the 
obligation to prohibit the passage of the “Wimbledon” through the 
Kiel Canal, but, on the contrary, was entitled to permit it. Moreover, 
under Article 380 of the Treaty of Versailles, it was her definite duty to 
allowit. . . . ({bid., Series A, No. 1, pp. 28, 30.) 


In his oral argument of this case, M. Basdevant called attention to the fact 
that at the Lausanne Conference the Turkish Government, while insisting 
upon its sovereignty over the Bosphorus and Dardanelles, agreed to the 
following provision with minor changes not pertinent to the question of 
transit and neutral duties: 

En temps de guerre, la Turquie restant neutre, compléte liberté de 
navigation et de passage de jour et de nuit, dans les mémes conditions 
que ci-dessus, c’est & dire qu’en temps de paix. Les droits et devoirs 
de la Turquie, comme Puissance neutre, ne sauraient l’autoriser à 
prendre aucune mesure susceptible d’entraver la navigation à travers 
les Détroits, dont les eaux et le ciel doivent rester entièrement libres, 


dans le cas de neutralité comme en temps de paix générale. (Ibid. 
Series C, No. 3, Vol. 1, p. 188.) 


M. Schiffer referred to Article 9 of the Convention of April 21, 1921, be- 
tween Poland, Germany and Danzig which provides: 
If, by reason of a European war, one of the countries crossed considers 
it necessary to restrict traffic in transit, it must advise the other party 
through diplomatic channels, and must not apply the restrictions within 
forty-eight hours of such notification. (Ibid., p. 337.) 


With reference to the Isthmus of Panama when under the sovereignty of 
Colombia, it may be noted that that State recognized, as an exception to its 
laws forbidding export of contraband (supra), the privilege of free transit 
across the Isthmus. Deák and Jessup, op. cit., p. 409. 

With regard to transit across neutral territory, before the World War, Aus- 
tria had forbidden the export and transit of arms and ammunition in 1854 
and 1870. Deák and Jessup, op. cit., pp. 45, 46. Belgium in 1870 had for- 
bidden transit as well as export of arms and munitions. Ibid., p. 60. 
france in her law of 1860 on the control of exports had provided that transit 
or re-export should not be allowed without permission, and in 1873 had for- 
bidden re-export and transit as well as export. Ibid., pp. 583, 594. The 
Netherlands in 1870, 1898, 1900 and 1914 forbade the export and transit of 
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arms and munitions. Ibid., pp. 784-785 and Editors’ Note. Prussia in 
1854 forbade the transit of arms and later of munitions but did not cut off 
her own exports of these articles until a year later. The British complained 
that the transit provision was never fairly enforced and that Belgian arms 
always were allowed to go through Germany. Ibid., pp. 655-657; 61 British 
and Foreign State Papers, pp. 761-764. Germany in 1920 prohibited export 
and transit of arms and ammunition. Deák and Jessup, op. cit., pp. 663, 664. 

During the World War the question of transit aroused much discussion 
and led to many disputes. At the beginning of the War goods which were on 
the neutrals’ lists as barred from re-export were frequently declared on arrival 
in a neutral country to be in transit. As goods in transit, the export prohi- 
bitions did not apply and the Central Powers received products which their 
enemies were trying to keep from them by pressure upon the neutrals. In 
time, however, the Scandinavian countries, The Netherlands, Italy and 
Switzerland gave guarantees of non-export of imported goods on the contra- 
band lists. United States Foreign Relations, 1914, Supplement, pp. 320-1 
and 341-8. In the case of The Netherlands, special situations arose because 
The Netherlands by the Rhine Convention was obliged to keep commerce 
open, though she insisted that this obligation did not prevent her from fulfill- 
ing her duties under the Hague Conventions. By Article 2 of Convention V, 
the Dutch were obliged to prevent convoys across their territory though they 
were not bound to interfere with the transit of contraband. The Nether- 
lands took the attitude that it could not permit the transit of war materials 
across its territory, an attitude which involved it in a controversy, fully dis- 
cussed by Vandenbosch, The Neutrality of the Netherlands in the World War, 
Chapter III. The Swedes came more slowly to the view that they could not 
permit the transit of war materials, a view which discomfited the Allies 
because it interfered with their supplying of Russia. On January 9, 1915, 
Sweden prohibited all transit of arms, ammunition and other specified goods 
used directly in war, and conducted long negotiations with the Allies for the 
licensing of other goods in transit to Russia. Heckscher et al., Sweden, 
Norway, Denmark, and Iceland in the World War, p. 70. 

In the permissive form in which this article is cast, there seems to be no 
reason why transit should not be included. 


[Subject to the provisions of Article 4, a neutral State may, for the purpose 
of conserving its own supplies or of safeguarding its neutrality :] 
(b) place prohibitions upon the shipment or departure from or transit 
through its territory of articles or materials other than arms, ammu- 
nition or implements of war; 


COMPARABLE TEXT 
Convention on Maritime Neutrality, Havana, 1928: 


Art. 15. Of the acts of assistance coming from the neutral States, 
and the acts of commerce on the part of individuals, only the first are 
contrary to neutrality. 
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COMMENT 


The preceding paragraph of this article dealt only with the relatively nar- 
row category of arms, ammunition and implements of war as defined in 
Article 1 (g). This article refers broadly to any other commodities. It is 
scarcely necessary to point out that in this article, as well as in the preceding 
one, the text deals with a situation in time of war when the action of a State 
may be limited by the law of neutrality. With the question of State export 
embargoes and like measures in time of peace, this Draft Convention is not 
concerned. 

It is believed that this article expresses a rule in accordance with existing 
international law. As will be noted in this Comment, there are many 
precedents for action of this type taken by States when neutral. The 
subject, however, has been widely discussed and it seems desirable to include 
this article in its permissive form. The problem which may arise is whether 
the motive inducing a neutral State to take such action is one which would 
make of its conduct a violation of its duty of impartiality. Thus if a 
neutral State prohibited the export of iron solely for the purpose of embar- 
rassing belligerent A and favoring belligerent B, the neutral State would be 
guilty of a breach of its duty. Such cases, however, must be dealt with under 
Article 4 which underlies this article as well as others of the Draft Conven- 
tion. It is, of course, obvious that any right is capable of abuse. Proper 
exercises of the right indicated by the text of this article would be those 
where export prohibitions are laid in order to conserve domestic supplies or 
natural resources or in pursuance of some general policy designed to safe- 
guard the neutrality of the neutral State. The type of action under discus- 
sion might be required by legislation passed in time of peace, in anticipation 
of war, or it might be taken during the course of war. As to the latter situa- 
tion, see Article 13 infra. 

Precedents for neutral action of the type covered by this article are to be 
found in the Comment under paragraph (a) of this article. They may be 
briefly analyzed. Unless otherwise indicated, the citations will be found in 
the preceding Comment. 

When the nations which laid prohibitions in the eighteenth century 
prohibited the export of “contraband,” they limited their conception of the 
term to arms and munitions. Thus in 1778 and 1779 the Two Sicilies, the 
Papal States, Venice, and Hamburg listed the articles which might not be 
exported, all of which fall under the terms of paragraph (a) of this article. 
The Papal decree specifically declared that ships under the Papal flag might 
carry ‘“‘munitions de bouche” and all other kinds of merchandise. One of 
the aims of the Armed Neutralities was to impose their one narrow definition 
of contraband. The practice of these nations, therefore, furnishes no prece- 
dents for this article, though, as time went on, they added lead and other 
articles directly used in war to their forbidden list. The German States, 
Bremen, Hamburg, Hanover, Liibeck, Mecklenburg, Oldenburg, all pro- 
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' hibited traffic in articles considered contraband by international law and 
treaties, but listed as forbidden only articles immediately useful in war. 

Of the other nations, Brazil, Chile, Colombia, Haiti, Paraguay, Peru, El 
Salvador, Uruguay and Venezuela prohibited the export of contraband ipso 
nomine. In most instances it is clear that they forbade trade in articles 
which were not arms, ammunition, or implements of war, stricto sensu. 
Uruguay, however, in 1914 declared that not all articles included in the 
contraband lists of the Declaration of London were prohibited. Deák and 
Jessup, Collection of Neutrality Laws (1939), p. 1275. In 1898 China pro- 
hibited the export of contraband; in 1904 she itemized the prohibited goods 
which fell into the category of arms, ammunition, and implements of war. 
_ Austria in 1855, 1870 and 1876-78, however, forbade the export of horses. 
Ibid., pp. 45-46. Belgium in 1870 extended her prohibition to foodstuffs and 
forage. IJbid., p. 61. Denmark in 1870 forbade the export of horses, and in 
1915 all goods from Iceland which had been imported from Great Britain. 
Ibid., pp. 502, 510. Liberia in 1916 forbade all transactions of Liberian 
citizens with the belligerents. Jbid., p. 753. Mexico in 1898 forbade the 
clearance of a vessel carrying provisions or money to the belligerents. Zbid., 
p. 777. The Netherlands forbade the export of horses in 1870. Ibid., p. 
783. Prussia in 1754 forbade the export of horses. Jbid., pp. 630, 656. 
Germany in 1920 prohibited the export of field kitchens, horses and other 
material not falling under Article 11 (a). Jbid., p. 664. According to Rolin 
(3 Le droit moderne de la guerre (1921), p. 116), prohibitions on the export or 
transit of horses were imposed in 1870 also by Spain, Italy and Belgium. 
The United States laid total export prohibitions in 1794, 1807 and 1812. 
1 Stat. at L. 400; 2 ibid. 451, 707; Deák and Jessup, op. cit., pp. 1116, 1120, 
1139. 

When the World War broke out, the nations adjacent to Germany laid 
embargoes far more extensive than in the past. Some of these were intended 
to conserve foodstuffs and fuel in the neutral territories and keep the price 
within the range of the poor. Others, however, were laid in bargaining with 
the belligerents in order to obtain essential materials. The Allies pressed 
the neutrals to prohibit the export of a long list of goods. Sweden, however, 
endeavored to restrict her embargoes to goods actually needed in Sweden, 
and Denmark refused to prohibit the re-export of non-contraband. Great 
Britain respected the Danish position but proceeded to get around it by 
increasing the length of the contraband lists. Heckscher et al., op. cit., pp. 
69-70 and 418-19. The lists of embargoed articles and the Allied contra- 
band lists in general corresponded and grew in length together. The Dutch 
proclamation of October 12, 1914, for example, contained a list of articles 
which could not be exported from The Netherlands; the list was identical 
with the then existing Allied contraband list. Cf. Turlington, Neutrality, 
Its History, Economics and Law, Vol. III, “The World War Period”? (1936), 
p. 13. By the end of the war, practically all exports from these countries 
were prohibited except under license. 
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Some of these export restrictions were measures of conservation. In the 
World War export prohibitions on essential articles were laid by practically 
all countries, belligerent and neutral alike. Previous to that time, there 
might be mentioned as embargoes to conserve supplies the Dutch prohibition 
on arms export in 1780 when it was about to be forced into war, the British 
embargo on arms, munitions and materials for their manufacture at the out- 
break of the Crimean War, and the United States restrictions on specie and 
merchandise in 1812 (Act of April 14, 1812, 2 Stat. at L. 707; Deák and 
Jessup, op. cit., p. 1189); on coal under the Joint Resolution of April 12, 1898 
(30 Stat. at L. 739; Deák and Jessup, op. cit., p. 1088) ; and on tin-plate scrap 
under the Act of February 15, 1936 (49 Stat. at L. 1140; cf. Regulations 
governing its exportation issued by the Acting Secretary of State, December 
7, 1936, in U. $. Department of State, Press Releases, December 12, 1936, 
pursuant to Executive Order 7297 of February 16, 1936, zbed., February 
22, 1936). 

It is impossible to determine definitely the motives behind all export pro- 
hibitions during the World War, but it is certain that many were not laid 
because the neutrals wished to keep the goods at home. Whether all of 
these measures meet the test of impartiality laid down in Article 4, supra, 
may be open to debate. A violation of the rule in Article 5, supra, may also 
have been involved. The Allies pressed the neutrals to lay export prohibi- 
tions to keep goods from going to Germany when the neutrals were anxious 
to send them there. Many embargoes were laid for bargaining purposes 
(Heckscher et al., op. cit., p. 69), or for purposes of regulation, not conserva- 
tion. This is strikingly true of the regulations made in connection with 
Norwegian fish and copper pyrites. Norway wanted to sell, not to con- 
serve, these products, and used them in what were essentially barter agree- 
ments. In return for materials which she needed from the Allies, Norway 
agreed that not more than a certain percentage of her exports of fish should 
go to Germany, and agreed that the export of copper pyrites in return for 
copper products from the Allies should be licensed. Though Germany re- 
sented these and other agreements and showed resentment by intensified 
submarine warfare against neutral shipping, she did not object to them in 
principle and in turn negotiated various agreements with these neutrals for 
compensatory exchange of products. The arrangements made by Switzer- 
land with both belligerents were similar. Cf. Turlington, op. cit., p. 135 ff. 
The action of Liberia in 1916 seems to have been dictated by general consid- 
erations of neutral interest. 

The Government of the United States in the passage of its recent neutral- 
ity legislation has apparently proceeded on the theory that the action con- 
templated by this article may properly be taken by a neutral for the general 
protection of its neutral interests. Without reviewing all of the arguments 
which were adduced in the course of the debates, both official and private, 
upon the policy of the law, it is sufficient to note that under Section 2 of the 
Act of May 1, 1937 (50 Stat. at L. 121; 31 Am. Jour. Int. Law (1937), 
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Supp., p. 148; Deák and Jessup, op. cit., p. 1106), the President has a dis- 
cretionary power to put exports under the limitation of the so-called ‘‘cash- 
and-carry’’ plan. He is required first to find 
that the placing of restrictions on the shipment of certain articles or 
materials in addition to arms, ammunition, and implements of war 
from the United States to belligerent States . . . is necessary to 
promote the security or preserve the peace of the United States or to 
protect the lives of citizens of the United States . . . 


Upon his proclaiming this finding, it becomes unlawful (subject to certain 
exceptions) for any American vessel to transport to or for a belligerent any 
article listed in the proclamation. Further, if he finds 
that the placing of restrictions on the export of articles or materials from 
the United States to belligerent states . . . is necessary to promote the 


security or preserve the peace of the United States or to protect the lives 
or commerce of citizens of the United States, he shall so proclaim. . 


Thereafter (subject to certain exceptions) it is unlawful to export from 
the United States to or for a belligerent “any articles or materials whatever 
until all right, title, and interest therein shall have been transferred to some 
foreign government, agency, institution, association, partnership, corpora- 
tion, or national . . . ” | 

In discussing this matter before the Committee on Foreign Relations, 
the Legal Adviser of the Department of State declared: 

These [World War] prohibitions were imposed in the public interest 
because, probably in part at least, of the fact that those countries were 
under the necessity, owing to belligerent operations, of conserving their 
supplies. If a neutral may embargo exportations for these purposes 
without being unneutral, how can it be said that a neutral may not 
place an embargo for other domestic reasons . . . namely, to promote 
the security, to preserve the neutrality, to protect the lives and com- 
merce of its nationals? Arguments against the right of a sovereign 
state to control the export of commodities either in peace-time or in time 
of war would seem to fall of their own weight. (United States, 74th 
Cong., 2d Sess., Senate Committee on Foreign Relations, Hearings on 
S. 3474, p. 300.) 


For the provisions of recent commercial agreements of the United States 
and Great Britain and for the proposals made by the United States at the 
Buenog Aires Conference of 1936, see the Comment under paragraph (a) of 
this article, supra. 

In regard to the underlying question of policy, some of the arguments ad- 
vanced in the comment on paragraph (a) are applicable. In addition it is 
contended that the adoption of embargoes of this type tend to isolate the 
neutral from the war and thus to ensure its successful avoidance of involve- 
ment therein. It is also argued that if neutrals cut off supplies from all 
belligerents, the duration of the war will surely be diminished. It is argued 
that most of the friction which has arisen during war time and which has 
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involved neutrals has been due to neutral insistence upon trading with the 
belligerents, and that by the assumption of some such duty as this neutrals 
will contribute to the general welfare of the international community. This 
point must be considered in connection with other articles of the Draft (infra, 
Articles 40 to 48), which suggest safeguards on inter-neutral trade. Opposed 
to the policy, it is said that such a rule would mean that any war would so 
disrupt international economie life that the remedy would be worse than the 
disease. Itis urged that if such a rule is adopted, it would, of course, have to 
apply both to limited wars and to great conflicts and that in the former cases 
an undue burden would be placed on the neutral Powers. It is further 
argued that if neutrals should adopt such a rule, desperate belligerents in 
vital need of commodities possessed by weak neutrals would, if necessary, 
conquer the neutral in order to obtain them. It is urged also that if strong 
Powers knew that they would be unable to obtain supplies in time of war 
from neutrals, the race for acquisition of colonial possessions and general 
expansion of territory would be greatly enhanced and that this movement 
would also increase naval rivalry through the realization of the need for 
maintaining lines of communication with outlying possessions. 


[Subject to the provisions of Article 4, a neutral State may, for the purpose 
of conserving its own supplies or of safeguarding its neutrality :] 
(c) place prohibitions upon the granting of loans or credits by persons 
subject to its jurisdiction. 


COMPARABLE TEXTS 
Fifth Hague Convention: | 

Art. 18. The following acts shall not be considered as committed 
in favor of one belligerent in the sense of Article 17, letter (b): 

(a) Supplies furnished or loans made to one of the belligerents, pro- 
vided that the person who furnishes the supplies or who makes the loans 
lives neither in the territory of the other party nor in the territory oc- 
cupied by him, and that the supplies do not come from these terri- 
tories; . . 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 16. The neutral State is forbidden: 
jo to grant it loans, or to open credits for it during the duration of 
the war. 

Credits that a neutral State may give to facilitate the sale or exporta- 
tion of its food products and raw materials are not included in this 
prohibition. 

COMMENT 
This paragraph is similar in principle to the preceding paragraphs of this 
article. While the precedents for the instant provision are not so numerous, 
it is believed that a neutral State is unquestionably justified in taking the 
action which this article suggests, provided always that the requirements of 
impartiality are observed. It is, of course, also true that international law 
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does not now impose upon a neutral State the duty to DT loans by its na- 
tionals to belligerents. 

It is understood that the word “‘persons”’ includes both natural and juris- 
tic persons. 

In 1898 various neutral States restricted the financial freedom of their 
citizens. Article 5 of the Danish provisional law of that year contains a 
prohibition as follows: 

To openly solicit admission into the land or sea forces of the belli- 
gerent Powers or in any way to give them help in war, as well as to 
openly offer to raise a State loan for either of the belligerents if the Gov- 
ernment has issued a special prohibition against it. (Deák and Jessup, 
Collection of Neutrality Laws (1939), p. 502.) 


In the same year Mexico forbade the clearance of any vessel which might 
have on board supplies of provisions or money for either of the belligerents 
and ordered the prevention of public meetings for the collection of funds for 
such purposes. Ibid., p. 777. Venezuela stated that the penal code pro- 
hibited ‘‘any individual from arrogating to himself illegal functions, and 
without authority opening offices for making subscriptions or enlistments.” 
Ibid., p. 1293. 

In 1904 China forbade its citizens to loan funds to the belligerents. bid., 
p. 388. 

During the World War, Article 16 of Ching’s neutrality proclamation 
read as follows: 

Within the territory and the territorial waters of China no person is 
allowed to arm and equip for a belligerent or furnish ships or stores and 
military supplies, such as shots and cartridges, gunpowder, saltpeter, 
arms, etc., for the purpose of performing acts of war or making captures. 
Nor are they allowed to supply any of the belligerents with funds. 
(Ibid., p. 393.) 


Article 1 of the Danish law of August 2, 1914, provided for the punishment of 
any one who 
Publicly induces entry into the armed forces of the belligerents, on land 
or at sea, or in any other way gives them warlike assistance, and also, 
when the Government has issued special prohibition against it, pub- 
licly invites participation in a State loan to any of the belligerent pow- 
ers . . . (Ibid., p. 483.) 


This Danish law did not prohibit credit arrangements with the belliger- 
ents. During the War, the German Government deposited bonds in 
Scandinavian banks which opened credits up to a certain proportion of the 
value of the German bonds on deposit. Consett and Daniel, The Triumph 
of Unarmed Forces (1923), p. 246. Denmark negotiated a credit arrange- 
ment with Germany by which gold was deposited in the National Bank in 
Denmark and a credit opened for Germany whenever Danish imports from 
Germany rose above a certain figure. Heckscher et. al., op. cit., pp. 469-70. 
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Italy, in its Neutrality Law of July 8, 1938, Article 9, authorized, enter alia, 
the prohibition, by Royal Decree, of “the extension of credits by private 
parties to belligerent States or to their credit institutions.” Deák and Jes- 
sup, op. cit., p. 726. 

At the opening of the World War, the Government of the United States 
attempted to discourage loans to belligerent governments. On August 15, 
1914, the United States Department of State announced that: ‘There is no 
reason why loans should not be made to the governments of neutral nations, 
but in the judgment of this government, loans by American bankers to any 
foreign nation which is at war are inconsistent with the true spirit of neu- 
trality.” United States Foreign Relations, 1914, Supplement, p. 580. This 
position was later abandoned and loans to belligerents were freely permitted. 
At the Buenos Aires Conference of 1936, the draft plan proposed by the 
United States delegation (supra, Comment on paragraph (b) of this article) 
provided in Article 9 for a ban on the flotation in neutral States of all loans 
for belligerents. Section 3 of the United States Act of May 1, 1937 (50 
Stat. at L. 121; 31 Am. Jour. Int. Law (1937), Supp., p. 149; Deák and 
Jessup, op. cit., p. 1106), makes it unlawful for any person in the United 
States ‘to purchase, sell or exchange bonds, securities, or other obligations” 
of a belligerent or “to make any loan or extend any credit” to a belligerent 
(subject to certain exceptions). 

It is not believed that any belligerent would have a right to protest against 
the enforcement of such a rule by a neutral Power. 
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A neutral State may, except as otherwise provided in this Convention, 
regulate the voyages and cargoes of its public and private vessels. 


COMMENT 


It seems desirable to include this article in order to have in the Draft Con- 
vention a statement which will deal with certain situations that have oc- 
curred in the past and which will probably occur in the future. Chief among 
those situations are neutral prohibitions against trade in vessels entitled to fly 
their flags with blockaded ports, and prohibitions against carriage in such 
vessels of particular cargoes destined to belligerents. 

It is obvious that a State is normally free to regulate the movements of 
its own vessels. The limitations which the law of neutrality imposes are 
not of extensive practical importance but require cautionary mention in the 
text. The principal limitation is that of impartiality as provided in Article 4 
of this Draft Convention. Article 7 suggests another limitation in that a 
neutral State may not permit vessels to leave its ports equipped for hostile 
operations against a belligerent. Under Section 5 of the Draft Convention, 
there are certain other limitations in the sense of restricting what a neutral 
State may permit its vessels to do under certain circumstances. 
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There are a number of precedents for neutral States forbidding their 
vessels to sail to.a blockaded port. The precedents for such neutral action 
go back to the Armed Neutralities of 1780 and 1800. Russia in 1780, 
Prussia in 1780 and 1794, Denmark-Norway in 1793 and 1808, Sweden in 
1793, 1800 and 1804, Austria in 1803 and the Ionian Islands in the same 
year, all forbade their subjects to break a blockade. Cf. Comment under 
Article 11 (a), supra. 

After this period a prohibition on sailing to a blockaded port became a 
permanent feature of the policies of China (1898, 1904 and 1914, Deák and 
Jessup, Collection of Neutrality Laws (1939), pp. 384, 388, 393), Denmark 
(cbid., pp. 484, 491, 493, 504, 526), Norway (cbid., pp. 834, 837, 844), and 
Sweden (zbid., pp. 956, 961). In addition, such a prohibition was embodied 
in 1854 in the decrees of Lübeck (ibid., p. 645), Hamburg (zbid., p. 636), 
Oldenburg (ibid., p. 646), Haiti (zbid., p. 682), Tuscany (zbid., p. 714), the 
Two Sicilies (zb¢d., p. 715), and in 1898 of Venezuela (zbid., p. 1295). Portu- 
gal in 1864 apparently forbade the ‘“‘coaling of any steamer designing to 
violate our [U. 8.] blockade” and required ‘‘a bond to be given, before allow- 
ing coals to be furnished at all, that the ships receiving the supply will not 
run the blockade.” United States Foreign Relations, 1864, Pt. 4, p. 296. 
This is the most effective sanction found, except that in the Prussian ordi- 
nance of 1794 which provided that ships were not to go to blockaded ports; 
if the insurer concealed the fact that his destination was a blockaded port, 
the contract was not binding but the premium had to be paid. Deák and 
Jessup, op. cit., p. 630. All the other decrees forbid sailing for a blockaded 
destination without naming any penalty. Oldenburg specifically stated 
that there was a penalty, but did not describe it. Ibid., p. 646. 

Colombia, in 1879, permitted the embarkation of articles in Colombian 
ports, provided they were not destined to blockaded ports or belligerent 
warships (ibid., p. 410). 

Denmark, in 1917, restricted time-chartering of Danish vessels under 
foreign service (zbid., p. 528). Norway likewise restricted chartering in 1917 
(ibid., p. 843.) 

Certain decrees of other Powers do not make clear whether they are 
warnings or prohibitions. Among these should be listed the Austrian proc- 
lamation of 1870 which forbade Austro-Hungarian ships to sail to blockaded 
ports. ° Ibid., p. 47. 

The Haitian neutrality declaration of 1854 read: 

Les dits bâtiments pourront toutefois faire le transport du commerce 
dans les ports et rades des Puissances belligérantes, et prendre charge- 
ments, dans leur qualité de neutres, de marchandises appartenant aux 
sujets des dites Puissances, excepté la contrebande de guerre. Les 
bâtiments sous pavillon haïtien s’abstiendront d’entrer dans les ports 
qui seront bloqués réellement et effectivement; c’est-à-dire, lorsque ce 
blocus est maintenu par des forces suffisantes et lorsqu’il y a déclaration 
D commandant des forces navales. (Deák and Jessup, op. 
cil., D. : 
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It is impossible to be certain whether this was a warning or a municipal 
prohibition. In the instructions of 1898, Haitian vessels were forbidden to 
carry contraband of war. Zbid., p. 686. 

After issuing the prohibition cited above in 1864, Portugal declared in 
1866, 1870, 1877, 1898 and 1904 that it was not “lawful” for Portuguese 
vessels to carry contraband or to sail to a blockaded port. Jbzd., p. 905. 

The Spanish decree of 1854 provided: 

Art. III. The conveyance of all merchandize is guaranteed by the 
Spanish flag, with the exception of war stores and despatches or written 
communications, and excepting also the case of vessels carrying mer- 
chandize to or from ports blockaded by the belligerent parties, in which 
case Her Majesty’s Government declares, by the present Decree, that it 


declines the responsibility of the damages which may be caused to the 
infractors. (Ibid. p. 938.) 


The Spanish decree of 1861 was similar but added the provision: 


Art. VIII. Those who violate the foregoing provisions shall have no 
right to the protection of my Government, shall suffer the consequences 
of the measures which the belligerents may dictate, and shall be punished 
according to the laws of Spain. (Zbid., p. 984.) 


This provision was omitted from the decree of 1870, which resembled 
that of 1854. Jbid., p. 935. It seems likely that Spain was warning rather 
than forbidding her citizens to breach a blockade. 

Great Britain, The Netherlands, and the United States, when neutral, 
regularly warn their citizens that they forfeit national protection and lay 
themselves open to belligerent penalties by attempting to break a blockade. 
A typical example is the United States proclamation of 1870: 

And I do hereby give notice that all citizens of the United States and 
others who may claim the protection of this Government, who may mis- 
conduct themselves in the premises, will do so at their peril, and that 
they can in no wise obtain any protection from the Government of the 
United States against the consequences of their misconduct. (VII 
Richardson, op. cit., p. 86; Deák and Jessup, op. cit., pp. 1189, 1192.) 


There are instances also where neutrals have forbidden their national vessels 
to carry certain cargoes, t.e., contraband. In general this rule underlay the 
system of requiring national certificates in time of war, as mentioned in the 
Comment under Article 11 (a), supra. The same type of prohibition is 
embodied in the United States Neutrality Act of May 1, 1937. See Com- 
ment on Article 11 (b), supra, for substance of Section 2 (a) and Comment 
on Article 11 (a), supra, for substance of Section 6 of that Act. 

Certain other sundry restrictions on vessels may be noted: 

Sailing with double papers or under foreign flags has been prohibited: 
Denmark (ibid., pp. 468, 484); Bremen (ibid., p. 632); Hamburg (ibid., p. 
636); Hanover (zbid., p. 640); Lübeck (ibid., p. 645); Sweden (zbid., pp. 956, 
960). The United States in 1805 regulated by statute the clearance of 
American armed merchant vessels (2 Stat. at L. 342; Deák and Jessup, op. 
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cit., p. 1119; see also Section 9 of the Act of May 1, 1937, ibid., p. 1114). 
Brazil, in 1915, took over the vessels of its merchant marine. Dedk and 
Jessup, op. cit., p. 91. 

For regulations governing national shipping in connection with the opera- 
tion of the Spanish Non-intervention Agreement, 1936-1939, see: Denmark 
(ibid., p. 519); Great Britain (2bid., p. 186); France (1bid., pp. 605, 608); 
Norway (zbid., p. 858); Sweden. (zbid., p. 982); U.S.S.R. (ibid., p. 1078). 

See also, for other types of restrictions, Comment on Articles 20, 41, 43, 
50, 58, 56, 62, 63 and 64. 
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A neutral State, for the purpose of better safeguarding its rights and 
interests as a neutral or of better fulfilling its duties as a neutral, may, during 
the course of a war, adopt new measures or alter the measures which it has 
previously adopted, provided, however, that the new measures adopted do 
not violate any provision of this Convention. 


COMPARABLE TEXT 


Thirteenth Hague Convention, 1907: 


Preamble. .. . Seeing that, in this category of ideas, these rules 
should not, in principle, be altered, in the course of the war, by a 
neutral Power, except in a case where experience has shown the neces- 
sity for such change for the protection of the rights of that Power, . . . 

Art. 26. The exercise by a neutral Power of the rights laid down in 
the present Convention can under no circumstances be considered as an 
unfriendly act by one or other belligerent who has accepted the articles 
relating thereto. 


COMMENT 


The question whether a neutral State may adopt new regulations or alter 
its existing regulations during the course of a war has provoked discussion 
and controversy chiefly because of the obvious fact that such alterations 
may work to the advantage of one belligerent and to the disadvantage of 
the other belligerent. If the alteration should affect both belligerents 
equally, it is believed that an application of the principle of this article would 
never be questioned. As already indicated in the Comment under Article 4, 
the impartiality required of a neutral State is a technical rather than a 
factual impartiality; the neutral State is under no duty to attempt to equal- 
ize conditions thrown out of balance by geographical factors or by the rela- 
tive power of the contesting parties on the sea, in the air, on land, in supplies 
of raw materials or in industrial equipment. The task confronting the 
neutral State which takes action under this article is to make certain to itself 
and clear to other States that the motive inducing the adoption of a new 
rule or regulation, during the course of a war, is the product of its concern 
to act strictly in accordance with the laws of neutrality and not the result 
of a desire to aid one or the other belligerent. The text therefore carefully 
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states the justifiable reasons for changes introduced during the course of a 
war. For example, a neutral has a right to have its territorial sovereignty 
respected by belligerents; if it finds that belligerent warships are engaging in 
hostile operations within its waters, it could properly, during the course of a 
war, adopt a new rule forbidding all belligerent warships to enter its waters. 
Cf. Article 26, infra. Again, a neutral has a duty to see that its territory is 
not used as a base for the distribution of military information for the benefit 
of a belligerent; if it finds that belligerent merchantmen are using their 
radios in neutral waters for communicating naval intelligence to a belligerent 
fleet, it could properly, during the course of a war, adopt a new rule requiring 
all belligerent merchantmen to dismantle their radios while in its waters. 
Cf. Article9. A neutral State also has a privilege to demand for its nationals 
that freedom of trade with other neutrals and with belligerents which is 
recognized by international law. If it wishes to waive that privilege in 
order to avoid controversies with belligerents and thus to safeguard its 
neutrality, it may, during the war, forbid the export from its territory of 
certain commodities. Cf. Article 11. In other situations, a neutral State 
may find that its peace-time administration of some enterprise through a 
government corporation or other official instrumentality, is disadvantageous 
during war because of possible breaches of neutral duty. Cf. Article 5, 
Comment. ‘To avoid such breach of duty it might terminate its administra- 
tion of the enterprise and allow it to be managed by private interests. A 
more obvious type of situation is one in which a neutral State enacts during a 
war a law or regulation which, although new from the standpoint of the body 
of its existing law, is merely declaratory of an acknowledged rule of interna- 
tional law. Thus a neutral State on the outbreak of war may find that it 
has no domestic law regulating the fueling of belligerent warships. Cf. 
Article 36, infra. There could be no question of its privilege to promulgate 
a law or regulation in line with Article 19 of the Thirteenth Hague Conven- 
tion. This would nevertheless be an adoption of a new measure in time of 
war. À more difficult question arises when a neutral State relaxes its exist- 
ing regulations, e.g., if on the outbreak of the war its rules make applicable 
to fueling warships the “nearest port” rule and during the war it shifts to 
the “full bunker” rule. The adoption of a new rule or the tightening or 
relaxation of an old one are all classified in this Comment as “changes” in 
time of war. ` 

In any of the above cases it would not be necessary for the neutral State 
to consider—in fact it would be improper for the neutral State to consider — 
whether the new rule would work more to the advantage of one than of the 
other belligerent. 

It should be clear that this article deals only with neutrality measures; 
it is not to be assumed that it has any bearing upon or relation to changes in 
law unrelated to the State’s situation as a neutral, e.g., extension of the 
suffrage, labor legislation, organization of the judiciary, etc. 
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If it were not true that a neutral State may add to or modify its rules dur- 
ing the course of a war, it would be necessary for States to enact in time of 
peace elaborate and practically omniscient legislation covering every con- 
ceivable contingency. In regard to newly developed instruments of war- 
fare, this would be impossible. States could scarcely have enacted, say in 
1910, adequate neutrality laws to cover all questions raised during the World 
War in regard to submarines, aircraft and radio. In a note to the Dutch 
Government on March 15, 1917, the French Government declared “that the 
question of armed merchant ships could not have been considered at the 
time when the Netherland neutrality declaration was drawn up and that the 
Royal Government is still entirely free to decide that question.” 12 Am, 
Jour. Int. Law (1918), Supplement, p. 236. It may also be noted that the 
Belgian decree. of 1901 relative to the admission of foreign warships ex- 
pressly resérved the right to modify, in the interests of neutrality, the pro- 
visions relating to visits of belligerent warships. Dedk and Jessup, op. cit., 
p.55. So, too, Norway, in an Ordinance of April 23, 1904, reserved the right, 
in case of its being neutral, to alter in individual cases its regulations con- 
cerning admission of foreign warships. Jbid., p. 836. In a statement to the 
Committee on Foreign Relations of the United States Senate, the Legal 
Adviser of the Department of State declared in 1936: 


It is not reasonable to say that a neutral cannot change its position 
after the war starts because we know that belligerents change theirs 
from time to time as the war progresses. . . . Why is it not reasonable 
to suppose that neutrals may change theirs, but not at the instance of 
one of the belligerents. . . . Whether we change our policy at the 
instance of a belligerent or whether we change it as a matter of domestic 
policy is the important consideration. (Committee on Foreign Rela- 
tions, 74th Cong., 2d Sess., Hearings on S. 3474, p. 291.) 


In spite of the possibility that a neutral State might improperly exercise the 
power recognized by this article, it is believed that the permissive principle 
should be stated here and it is believed that such a statement is fully in 
accord with existing international law. The neutral State which takes 
action under this article may be required to bear the burden of showing that 
the change in its rules was induced by its own neutral necessities and not by 
the desire to aid one or the other belligerent. The practice of States does 
not indieate the existence of a belief in any general legal principle which 
would require a neutral State to adopt all its neutrality regulations before 
war breaks out and to maintain them without modification during the course 
of the war. Indeed, most of the progress in the development of the law of 
neutrality from the end of the eighteenth century to the present time has re- 
sulted from changes introduced while a war was in progress. Some of 
these changes have been made and justified on the theory that they were 
designed merely to make more effective the discharge of a preéxisting legal 
duty, but, as in the case of the laws and regulations adopted by the United 
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States in 1793, there was in reality a progression beyond the point then es- 
tablished in international law. From the point of view of the principle 
embodied in this article, it is immaterial whether the new rule is thus in- 
tended to perfect the performance of a neutral duty or whether it is intended 
to exercise a neutral privilege for the sake of further protecting neutral 
rights and interests. Recent discussions have been concerned largely with a 
particular application of the principle, namely, in regard to the adoption of 
export embargoes during the course of a war (cf. Article 11), but the prece- 
dents cover a much larger field. 

Attention may be called here to the fact that the text permits adoption 
of new measures or alteration of old ones. Neutral need would usually call 
for the adoption of new rules which would be more rigorous than those 
already in existence. Nevertheless, the text does not go so far as to say that 
no relaxation of a rule would ever be permissible. It is not easy to envisage 
' a situation in which a relaxation would meet the tests already suggested in 
this Comment, but if the tests were met, the mere fact that the change 
introduced a less severe rule would not be fatal to its legal validity. This 
point will be considered further at a later point in this Comment in connec- 
tion with the Preamble to the Thirteenth Hague Convention. 

Since the debate upon the legitimacy of a change usually turns upon the 
question whether or not the change is a violation of the neutral duty of 
impartiality, the problem did not arise while States did not recognize or 
recognized only imperfectly the absolute character of this obligation. By 
the time Vattel wrote, there was a growing conviction that it was unneutral 
to give aid unless required to do so by a previous treaty. The question then 
arose whether the refusal to give aid under a treaty, i.e., to make a change 
from the policy foreshadowed, was permissible. In the United States such 
a change was apparently disapproved by both Hamilton and Jefferson, 
Hamilton holding that a nation could continue to enjoy exclusive privileges 
obtained before the war by treaty, and Jefferson declaring that to withold an 
advantage promised by a treaty “was no less a breach of neutrality than it 
would be to sign at this late date a contract to furnish further assistance.” 
See Hyneman, The First American Neutrality (1934), pp. 20 and 23. 

Where the faith of treaties was not concerned, however, States in the 
eighteenth century seem to have had no scruples about changing their 
policies in time of war. Hamburg in 1778 specifically declared-that its 
regulations were not to be regarded as permanent since they might be re- 
pealed, amended or modified. Deák and Jessup, Collection of Neutrality 
Laws (1939), p. 634. The neutrality decrees of the Italian States in the 
American Revolutionary War made innovations in international practice 
and made them some time after the entry of France and Spain into the war. 
The treaties establishing the Armed Neutralities in 1780 and 1800 and the 
regulations issued by the participating neutrals to carry out their program 
made serious changes during war. Great Britain refused to admit that the 
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principles of the Armed Neutrality formed part of the law of nations and 
States generally did not accept many of them until they were embodied in 
the Declaration of Paris in 1856. In 1793 and 1794 the United States made 
many important innovations in policy after the war was in progress. The 
evolution of its policy toward prizes made by vessels illegally fitted out in 
the United States (see Comment on Article 7) shows that this country did 
not hesitate to make changes. More important, however, were some of the 
basic policies laid down by the United States in the first year or two of the 
war. By 1793, Italian, Dutch and Scandinavian precedents might have 
been found (although actually they were not known to the American states- 
men) for the prohibition of the fitting out or arming of ships to cruise against 
a belligerent. American regulations, however, went much further than 
these earlier decrees in order to prevent the increasing or augmenting of 
armament and to render the prohibition of original arming more effectual. 
Far from having settled its problems before the war, the United States was 
obliged even to determine the limit of its territorial waters after prizes had 
been taken in bays or close to American coasts. Treaty provisions and 
belligerent and neutral ordinances, however, had begun the process of 
crystallizing this rule of law by the time the United States dealt with the 
question. On the other hand, the United States prohibited the sale of 
prizes when States generally allowed it. The United States also acted to 
prohibit the taking of a foreign commission by an American when this was 
not uniformly prohibited by neutrals and was among the first to Incorporate 
the prohibition in a treaty—that of 1778 with France. Deák and Jessup, 
op. cit., Part II, No. 1, Art. 23. The American neutrality policy was evolved 
gradually after the commencement of hostilities. Cf. Hyneman, op. cit., 
pp. 96-98, 126-27, 142-44. 

Fear that changes during war might be considered unneutral apparently 
carried no weight in the United States during the eighteenth century. The 
first neutrality act was passed in time of war and embodied provisions which 
were more severe than the practice of other nations. The United States 
passed and lifted several embargo acts during the French Revolutionary and 
Napoleonic Wars (1 Stat. at L. 369, 372, 400, 401, 520; 2 ibid. 451, 528, 550, 
605-6, 700, 707; see Comment to Article 11, supra; but the retaliatory aspect 
of these measures must be kept in mind, see Comment under Article 14, 
infra.) These embargoes were directly related to the domestic situation 
since the United States was threatening to go to war or attempting to re- 
strain its commerce in order to remain at peace. One of the most important 
changes made at this time was a change which may not be defensible on the 
ground of impartiality. In 1794 the United States made a treaty with 
Great Britain which provided “that it shall not be lawful for any foreign 
privateers (not being subjects or citizens of either of the said parties) who 
have commissions from any other Prince or State in enmity with either 
nation, to arm their ships in the ports of either of the said parties, or to sell 
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what they have taken, nor in any other manner to exchange the same.” 
See Deák and Jessup, op. cit., Part II, No. 1, Art. 24, Editors’ Note. The 
United States thereupon revoked that portion of its instructions of May 
30, 1798, which permitted the entry and sale of prizes taken by French 
privateers, defending its action on the ground that the liberty enjoyed by 
the French under those instructions was not ‘‘stipulated in our treaty as a 
right to be enjoyed by that nation.” (8 American State Papers, Foreign 
Relations, p. 340, Instructions of June 80, 1796.) 

Changes were introduced also by other neutral States during the course of 
wars in the eighteenth and nineteenth centuries. Prohibitions on exports 
were laid by various European States, eg.: Denmark-Norway, 1803; 
Austria, 1803 and 1854, 1870 and 1878; Belgium, 1870; France, 1873 and 
1896; Great Britain, 1864; Prussia, 1854 and 1895; Switzerland, 1870, etc. 
See Comment under Articles 11(a) and 11(b), supra. When embargoes 
were laid on the export or transit of arms, munitions, horses, or military 
supplies, they were often widened in scope after they had been in operation 
for some time. Thus Austria prohibited the export or transit of arms and 
ammunition on May 31, 1854, extended the list in December and prohibited 
the export of horses in 1855. Dedk and Jessup, op. cit., p. 45. Austria also 
forbade the export of torpedoes over all frontiers in April, 1878, when the 
Russo-Turkish War was still in progress. Ibid., p. 48. On the other hand, 
the prohibition of export and transit of arms, imposed in 1870, was relaxed 
in January, 1871, by permitting such exports to neutral countries. Ibid. 
The Netherlands, in September, 1870, relaxed its prohibition on the export 
of munitions adopted at the beginning of the Franco-Prussian War in July, 
1870. Jbid., p. 784, Editors’ Note. See also the Belgian law of Sept. 7, 
1870. Ibid., p. 60. Prussia first prohibited the transit of munitions on 
March 20, 1854, and almost a year later, on March 10, 1855, after other 
neutrals had complained that Prussia was endeavoring to foster its muni- 
tions trade at their expense, prohibited the export of arms and ammunition. 
Ibid., pp. 656-658. 

Other changes were also made during wars. On April 9, 1821, the Ionian 
Islands proclaimed their neutrality in the Greco-Turkish War. Ibid., p. 
329. On October 29 of the same year, a further proclamation recited that 
whereas various flagrant violations of their neutrality had occurred, ‘‘in 
order to guard against future infractions of the said Neutrality,” mo war- 
ship of either belligerent was thereafter to be admitted into their harbors, 
except in case of distress. Ibid., p.332. After the American Civil War had 
been in progress for almost two months, Great Britain excluded all prizes 
from her ports (zbid., p. 191), although such a policy obviously worked hard- 
ship on the South. The modern rule on coaling made its first appearance 
in the American Civil War when the Dutch limited the supply of coal to 
belligerent war vessels after the United States complained of courtesies 
extended to the Sumter. 51 British and Foreign State Papers, pp. 157-158. 
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Great Britain in 1862 limited the supply of coal to belligerent war vessels. 
Deák and Jessup, op. cit., p. 196. In this war, various nations also intro- 
duced limitations on the stay of warships to twenty-four hours: Brazil, 
France and Spain, vessels with prizes; Netherlands, all warships. See 
Comment under Article 33, infra. Great Britain in 1862, France in 1864, 
and Italy in 1864 limited the stay of warships, France having previously 
regulated only warships with prizes. See ibid. It is clear, therefore, that 
in the course of the American Civil War neutrals made changes in their 
policies although these changes were not required by the then existing in- 
ternational law and although they operated unequally upon the belligerents. 

During the Alabama dispute, Great Britain became convinced that its 
neutrality law needed strengthening and in 1870, after the Franco-Prussian 
War had broken out, enacted a new law. 33 & 34 Vict. c. 90; Deák and 
Jessup, op. cit., p. 134. When the law was passed, it issued a new proclama- 
tion of neutrality on August 9, 1870 (ibid., p. 162), which was more specific 
and more rigorous than the earlier one (July 19, 1870, zb¢d.) on questions of 
illegal enlistment, illegal shipbuilding and illegal expeditions. 

Egypt modified its neutrality rules, issued in 1904, after the outbreak of the 
Russo-Japanese War. Ibid., p. 562, Editors’ Note. 

The question of legal principle involved in changes made in time of war 
was apparently first systematically discussed at the Second Hague Confer- 
ence. The portion of the Preamble of the Thirteenth Convention quoted 
above under ‘‘Comparable Texts,” shows that States in 1907 recognized 
that under certain circumstances at least a neutral State would have a right 
to change its rules when necessary for its own protection. The keynote of 
the discussion was the desire to have the obligations of neutrality fixed so 
that the chances of friction might be lessened but the record also indicates 
that the rules were never intended to exclude all possibility of change or 
individual action on the part of the neutral. 

When the Preamble of the Thirteenth Hague Convention was under 
discussion at the Conference, it appeared that many of the delegations held 
the view that a neutral State might tighten up its rules but might not relax 
them. In the first draft of the Convention, the preambulatory statement 
appears as follows: 


They [z.e. the High Contracting Parties] recognize that the impartial 
application of this law to all the belligerent parties is the very principle 
of neutrality and that from this principle falls the reciprocal inhibition 
of changing or modifying their legislation on this subject while a war 
exists between two or more of them, except in the case where experience 
might demonstrate the necessity of adopting measures more rigorous in 
order to safeguard the rights of neutrals. (8 Proceedings of the Hague 
Peace Conferences: The Conference of 1907, p. 719. Italics inserted.) 


The Japanese delegation offered an amendment in the form of an article to 
be added at the end of the Convention: 
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A neutral State, if it deems it necessary for the better safeguarding 
of its neutrality, is free to maintain or establish stricter rules than those 
provided by the present convention. (Jbid., p. 724.) 


There was not very much discussion of these points in the committees and 
subcommittees. The President of the Second Subcommittee of the Third 
Commission, Count Tornielli, stated that “mutual renunciation by neutrals 
of the right to introduce changes in their national laws in this respect while a 
state of war exists between two or more contracting Powers” is one of the 
basic precepts of the law of neutrality. Ibid., p. 574. M. de Beaufort 
(Netherlands) stated that neutrals should have great freedom of action 
provided both belligerents were treated impartially. On behalf of the 
United States, Admiral Sperry declared ‘‘all the acts performed by a neutral 
State in fulfillment of its duties of neutrality are performed by its own 
authority and not for the purpose of fulfilling a duty or granting a favor to 
one or the other of the belligerents.” Jbid., p. 590. Renault, in his capacity 
as a French delegate, not as Rapporteur, spoke of the confusion which re- 
sulted from changes of policy by a neutral in different wars or during the 
same war, without indicating that the latter were more exceptional than the 
former. Ibid., pp. 580-582. The Japanese amendment to the first draft 
was incorporated in the second but was not adopted on the first reading. 
The president inquired whether the Japanese delegate insisted on retaining 
it in view of the fact that paragraph 6 of the Preamble made it not abso- 
lutely necessary. The Japanese delegate stated his opinion that ‘‘the 
provisions of the Preamble refer only to the case of a neutral State’s changing 
the rules contained in the present [the Thirteenth] Convention, while Article 
26 [the Japanese amendment] covers the case of a neutral State’s enacting a 
stricter law outside of the Convention. It is therefore necessary to pre- 
serve this article, so that the neutral State may be left free to establish 
stricter rules outside of this international act. The conditions stipulated 
by the Convention are, in effect, the maximum that belligerents may demand 
of neutrals.” He finally consented to withdraw the article “in view of the 
opposition thereto, but with the reservation that Japan will always consider 
that it has the right to interpret it as has been stated.” Ibid., p. 642. 
When the Preamble had been revised and the Japanese amendment dropped, 
the Russians declared a neutral should be left free to make any changes 
necessary (ibid., p. 624), but the British declared that an instance where 
neutrality would be served by relaxation was inconceivable. The British 
stated that “English doctrine . . . has always recognized the fact that 
neutrals have the right to enact stricter measures... .” The Japanese 
made a similar announcement. Jbid., p. 625. 

The World War saw additions to and changes and innovations in neutral 
policy during its course. The most important changes concerned exports, 
radio, submarines and coaling war vessels. For example, Brazil, China, 
Denmark, Italy, Norway, and Spain prohibited the exportation of arms 


we 
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and ammunition. See Comment under Article 11(a), supra. Most of the 
prohibitions were laid in accordance with the previous:actions of the country, 
but those of Italy and Spain represented innovations for which domestic 
needs or Allied pressure was probably responsible in large part. The export 
prohibitions laid on other commodities were greater departures from pre- 
vious practice. The list of articles embargoed was repeatedly extended 
during the World War. These embargoes, furthermore, were not all laid to 
conserve neutral stocks. Since the control of exports was contrived by 
neutrals after war had begun and as a result of belligerent pressure, it repre- 
sents a basic change made during war. 

Rumania imposed an embargo on exports of agricultural products (to 
conserve supplies) in 1914; in 1915 the embargo was lifted as to cereals. 
Tonesco-Sisesti, L’ Agriculture de la Roumanie pendant la guerre (1929), p. 20 
ff., 26. Some of these cases illustrate the difficulty of evaluating the 
legality of neutral changes in time of war. From the evidence available it 
seems to be true that some of the European neutrals did change their rules 
because of belligerent pressure. In doing so, however, some of them at 
least appear to have been animated not by a desire to aid the belligerent’s 
cause but by a desire to avoid the retaliatory belligerent pressure upon their 
economic life which they believed would have resulted from a refusal to 
yield. In a sense, therefore, their action was dictated by a desire to safe- 
guard their own interests; in so far as that motive can be established, their 
action was justified. 

With regard to radio, which was virtually a new question, Argentina, 
Brazil, Chile, Colombia, Cuba, Ecuador, Greece, Guatemala, Peru, Vene- 
zuela and the-United States made regulations forbidding the use of radios on 
belligerent vessels within their ports or waters. Cf, supra, Article 9, 
Comment. Some States went further—Colombia finally closing the radio 
station at Carthagena after making various regulations to govern its opera- 
tion; Ecuador subjecting radio stations to the inspection and control of the 
government; Liberia closing the radio stations; and the United States taking 
control of one of the high-powered stations to carry on communication 
with Europe. These changes were made some time after war had begun. 
See Comment on Article 9, supra. They might, however, be considered 
logical developments from the 1907 Hague Rules on wireless telegraph 
stations in neutral territory. 

In the case of submarines, there was a change involving discrimination 
between kinds of warships and the refusal of asylum to some of them which 
was made after.the war had been under way for two and ‘three years. Swe- 
den, Norway and Spain issued decrees excluding submarines. See Comment 
under Article 27, infra. The Swedish decree aroused no opposition but the 
Norwegian decree provoked the Germans to protest that a neutral had no 
right to change its position during a war. United States Foreign Relations, 
1916, Supplement, pp. 782, 783. In view of Germany’s failure to complain 
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of the Swedish decree, this protest carried little weight. Spain, in excluding 
submarines, declared the change necessary because of the development of 
submarine warfare and invoked the Preamble to the Thirteenth Hague 
Convention (June 29, 1917, Deák and Jessup, op. cit., p. 989) to justify her 
action. Cf. infra, Article 27, Comment. 

Brazil, in 1914, modified during the course of the war, partly in the 
direction of relaxation, some provisions of its initial neutrality decree of 
August 4, 1914. Ibid., pp. 85, 89, 90, 91. 

During the war Chile decided that the privilege allowed belligerent war- 
ships of taking on in a neutral port sufficient coal to go to the nearest home 
port of the warship gave the belligerents too much liberty. After taking on 
a considerable supply of coal in Chilean waters, vessels of war frequently 
engaged in acts of war near Chile and made no attempt to reach their own 
ports. Chile, therefore, decided to limit the amount of coal they might 
take to that which would enable them to reach the nearest neutral port. 
This was the revocation of a privilege which warships had hitherto enjoyed 
without question. In making this change, Chile invoked the Preamble to 
the Thirteenth Hague Convention. Jbid., p. 359. Similar action was 
taken by Uruguay. Jbid.,p.1280. Chile also in 1915 relaxed its rules relating 
to telegraph messages. Jbid., p. 362. 

When the British contended that The Netherlands should treat British 
armed merchantmen as ordinary merchant vessels, the Dutch steadfastly 
refused to change their view that all vessels capable of performing acts of 
war should be excluded from Dutch ports. The Government of The Nether- 
lands declared that “nothing could be more contrary” to neutrality than 
“to revoke during the course of the war and at the demand of one of the 
belligerents, a rule of neutrality which . . . proves to be disadvantageous 
to that belligerent only.” The Dutch cited against the British their state- 
ment at The Hague that a neutral might not modify its rules except in the 
direction of greater strictness. Vandenbosch, The Neutrality of The Nether- 
lands During the World War (1927), p. 117. The Dutch were also unmoved 
by the French argument that unrestricted submarine warfare had created a 
new situation and left them free to decide the question anew. Ibid., pp. 
119-120. 

The position that changes during a war are unneutral is supported by 
quoting statements of the United States in the World War and of Great 
Britain in 1870. On October 15, 1870, Lord Granville wrote to Count von 
Bernstorff: 


Your Excellency now requires alterations of practice and the creation 
of restrictions on trade in a sense favorable to Prussian interests. . . . 
Both belligerents entered on the war with a full knowledge of the 
rules of international law and of what has been the almost uniform 
practice of neutrals; and each belligerent has consequently a right to 
expect that the existing rules and former practice would be maintained, 


326 NEUTRALITY IN NAVAL AND AËRIAL WAR 


and might with reason have complained if any change had been made. 
(61 British and Foreign State Papers, pp. 761-764.) 


What the British Government was refusing to do was to invoke, at the de- 
mand and in the interests of Prussia, the power which it had under the 
Customs Consolidation Act of 1853 to prohibit the export of contraband of 
war. Lord Granville said it had not been the custom to do so “except when 
the interests of this country . . . are directly and immediately concerned 
in the prohibition. . . .” Nevertheless, in that very war Great Britain 
had no hesitation in enacting a more stringent neutrality law. 

On February 1, 1867, during the Cretan insurrection, after the belliger- 
ency of the rebels had been recognized by Greece, the British Minister, 
Erskine, reported that he had told the Greek Government that its failure 
to prevent enlistment of volunteers on Greek territory was in violation of its 
neutrality and that it was “bound to lose no time in bringing their legisla- 
tion into harmony with the public law of Europe.” British Parliamentary 
Papers, 1867-68, Correspondence Respecting the Disturbances in Crete, 
[3965], No. 11, p. 7. The Greek Foreign Minister’s memorandum of the 
same conversation reads as follows: 


I also reminded Mr. Erskine that I had said to him that our legisla- 
tion was sufficient to command the respect of obligations of neutrality, 
it only being a paraphrase of the legislations of civilized Europe; but 
that even if it was insufficient, the rules of neutrality would not have 
permitted that a change should have been made during war in favour of 
one of the belligerents . . . the sending of arms, munitions, and men by 
private people to one of the belligerents does not make a neutral govern- 
ment responsible, and that is what Great Britain has always asserted, 
and the other powers have admitted. 

Mr. Erskine recognized the justice of these observations, and added 
that the conduct of the present Cabinet is in conformity with the princi- 
ples of international law. (Zbid., No. 36, p. 31.) 


The question of new rules adopted by neutrals was the subject of some 
discussion by the United States during the World War. In December, 
1914, bills were introduced in the Congress of the United States to embargo 
exportation of munitions. 52 Congressional Record, pp. 6 and 12. The 
British Government, although it had induced other nations to lay similar 
embargoes, indicated that it considered the adoption of such a law would 
be an unneutral act. United Siates Foreign Relations, 1914, Supplement, 
pp. 578-79. President Wilson and Lansing, Counsellor of the Department 
of State, agreed with the British point of view. 5 Baker, Woodrow Wilson, 
Life and Letters (1935), p. 188. The German Government urged that such 
legislation ought to be enacted but in the American note to the German 
Ambassador of April 21, 1915, it was said “that any change in its own 
_ [United States] laws of neutrality during the progress of a war which would 
affect unequally the relations of the United States with the nations at 
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war would be an unjustifiable departure from the principle of strict neu- 
trality. . . . The placing of an embargo on the trade in arms at the present 
time would constitute such a change and be a direct violation of the neu- 
trality of the United States.” Ibid., 1915, Supplement, p. 162. 

In June, 1915, the Austro-Hungarian Government urged the United States 
to check the one-sided trade in munitions in order to establish its strict neu- 
trality in fact as well as in law, “‘ For while the principle obtains that a neutral 
state may not alter the rules in force within its provinces concerning its atti- 
tude toward belligerents while war is being waged, yet this principle, as 
clearly appears from the preamble to the Thirteenth Hague Convention, 
suffers an exception in the case ‘where experience has shown the necessity 
thereof for the protection of its rights.’” Ibid., pp. 791-93. In reply, 
Secretary Lansing asserted that under the Preamble, the neutral must con- 
sider only its own rights: “The right and duty to determine when this neces- 
sity exists rests with the neutral, not with a belligerent. It is discretionary, 
not mandatory. If a neutral power does not avail itself of the right, a bel- 
ligerent is not privileged to complain... .” Jbid., p. 797. It may be 
noted that the right to change under appropriate circumstances is here 
admitted. 

The United States, moreover, changed some of its neutral rules during the 
World War. Its policy toward radio was developed during hostilities and 
not put into effect as a whole immediately upon the declaration of war. It 
made an addition to its rules of neutrality on March 4, 1915, when, to meet 
a situation which had arisen during the war, it directed that the clearance of 
vessels suspected of carrying fuel, arms, men or supplies to a belligerent 
warship at sea should be withheld. 38 Stat. at L. 1226; Deák and Jessup, 
op. cit., p. 1089. Finally, the United States considered making a drastic 
change in its policy toward armed merchantmen. Secretary Lansing urged 
the exclusion of armed merchant vessels because changed conditions had 
made armed merchantmen potential warships. 2 Savage, Policy of the 
United States toward Maritime Commerce in War (1936), pp. 384 and 430. 
When the Allies refused his modus vivendi, Lansing did declare that the 
United States could not make such a change in the course of a war without 
the consent of all the belligerents, but in his memorandum of March 25, 
1916, he said that “changes and modifications” in the standard for determin- 
ing the character of a vessel might “be made during the progress of the war, 
since the determination of the status of an armed merchant vessel in neutral 
waters” might “affect the lability of a neutral Government.” United 
States Foreign Relations, 1916, Supplement, pp. 170, 244, and Savage, op. 
cit., p. 464. 

In 1916 the Attorney General of the United States recommended numer- 
ous changes in the neutrality laws of the United States. Most of these 
changes were merely along the line of insuring the adequate enforcement of 
the neutrality laws of the United States but some of them might be inter- 
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preted as changes introduced in time of war. United States, Annual Report 
of the Attorney General, 1916, pp. 12-22. Although the Congress did not 
make any of the changes recommended until after the United States had 
become a belligerent, this delay does not appear to have been occasioned by 
any belief that it would be unneutral conduct for the United States to make 
the changes during the period of neutrality. 

Another instance of change in time of war which might be cited-to show 
that such change is illegal relates to Latin American declarations of partiality 
when the United States entered the war and the subsequent insertion of 
clauses in the peace treaties saving these States from claims by the Central 
Powers. These changes, however, do not properly come under the term 
“neutrality” because they were so very partial that they did not comply 
with the basic requirements of neutrality. For these changes, see United 
States Naval War College, International Law Documents, 1917, pp. 77, 162, 
64, 65 and 196. 

Since the World War, States have made changes while wars were going on. 
Thus in 1920, during the Polish-Russian War, Czechoslovakia provided that 
the Minister of Foreign Affairs might give a national the right to enlist in the 
army of a foreign State. Deák and Jessup, op. cit., p. 464. Many nations, 
the United States included (Act of May 28, 1934, 48 Stat. at L. 811 and 
1744; Deák and Jessup, op. cit., pp. 1143, 1222), imposed embargoes during 
the Chaco War. The United States, however, had not formally proclaimed 
its neutrality. Of the States which issued formal declarations of neutrality, 
the Argentine Republic and Brazil adopted embargoes. Chile, Peru and 
Uruguay also declared their neutrality but their non-participation in the 
embargo plan does not seem to have been based on the belief that the adop- 
tion of an embargo would violate their neutral duties. Bolivia protested 
against the “injustice” of the embargo but not against its legality, except 
in the case of the United States where a breach of a commercial treaty was 
alleged. U. S. Department of State, Press Releases, June 16, 1934, pp. 
407, 408; in general see Hudson, The Chaco Arms Embargo (1985), A Report 
presented by the American Committee in Geneva to the Special Committee 
of the United States Senate Investigating the Munitions Industry on Sep- 
tember 1, 1934, United States Senate, 73rd Cong., 2d Sess., Munitions In- 
dustry, Senate Committee Print No. 1 (1935), p. 57 ff. The American neu- 
trality laws of recent years have been amended while war was going on. 
Joint Resolution of August 31, 1935 (49 Stat. at L. 1081; Deák and Jessup, 
op. cit., p. 1100) was enacted at the outset of the Italo-Ethiopian War, and 
that of February 29, 1936 (49 Stat. at L. 1152; Deák and Jessup, op. cii., 
p. 1105) during its progress; Act of Jan. 8, 1987 (50 Stat. at L. 3; Deák and 
Jessup, op. cit., p. 1143) during the Spanish Civil War, as was that of May 1, 
1937 (50 Stat. at L. 121; Deák and Jessup, op. cit., p. 1106). The belliger- 
ency of the Spanish contestants had not been recognized, however, and the 
duties of neutrality were not applicable. In addition, the President warned 
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Americans on October 5, 1935 (49 Stat. at L. 3474; Deák and Jessup, op. cit., 
pp. 1227-1228), during the course of the Italo-Ethiopian War, that they 
would trade with belligerents at their own risk and the Department of State 
attempted to restrict such trade to its normal level. See Secretary of State 
Hull’s statement to the press, U. S. Department of State, Press Releases, 
Nov. 16, 1935, p. 382, and, in general, Preuss, in Proceedings of American 
Society of International Law, 1937, p. 108 ff. 

The views of writers on this subject are not always helpful since their 
statements tend to confuse policy and legal right. Moreover, they fre- 
quently address themselves to particular factual situations in which the re- 
sult of particular changes by neutrals during war affords strong evidence that 
the purpose of the neutral is to aid one belligerent. It is believed that the 
following statement by Professor Hyde is correct: 

Affirmative governmental action after the initiation of hostilities is 
not likely to be regarded by the belligerent which suffers in consequence 
thereof as a single-minded or high-minded endeavor, but rather as a 
deliberate effort to hurt its cause. Nevertheless the attitude of the 
offended belligerent, although an important element of neutral policy, 
is not the test of a legal right of the neutral State to inaugurate its self- 


imposed restrictions marking national abstention. (Hyde, ‘The 
United States as a Neutral,” 45 Yale Law Journal (1935), p. 617.) 


ARTICLE 14 


A neutral State shall not be deemed to have violated Article 4 of this 
Convention by resorting to acts of reprisal or retaliation against a belligerent 
because of illegal acts of the latter. 


COMMENT 


According to Article 4 of the Draft, a duty of impartiality is laid upon a 
neutral; it is a violation of neutral duties to apply measures unequally be- 
tween the belligerents, to treat one more harshly than another. This article 
deals with an apparent exception to that rule. If the partial or unequal 
treatment meted out to one belligerent is a retaliatory act, adopted by the 
neutral because the belligerent has previously damaged the neutral by the 
commission of some illegal act, the conduct of the neutral is justified. 

The word ‘‘reprisal”” has been used in the text. Professor Hyde makes 
careful distinctions among the terms “reprisal,” “retaliation” and “‘retor- 
sion.” ‘The term retorsion is said to refer broadly to ‘the action taken by a 
State in order to compensate it for some damage suffered through the action 
of another State, or in order to deter the action complained of.’ Retorsion 
frequently takes the form of retaliation, when, for example, the act of the 
complaining State is of the same kind as that of its opponent. This fact has 
led to the intimation that retorsion is a species of retaliation. Retorsion is 
seen, however, in acts which are not retaliatory because neither identical 
with, nor closely analogous to, those of which complaint is made. . . . For 
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sake of clearness, and for the purpose of preserving solid distinctions of both 
historical and etymological worth, it is deemed wise to confine the use of the 
term reprisal to the act of taking or withholding of any form of property of a 
foreign State or its nationals, for the purpose of obtaining, directly or in- 
directly, reparation on account of the consequences of internationally illegal 
conduct for which redress has been refused.” 2 Hyde, International Law 
(1922), pp. 169 and 174. 

Unfortunately the words have not been used with nice discrimination in 
diplomatic correspondence and other state papers. The more usual, if less 
accurate term, has been adopted here. 

Asin the case of retaliatory acts adopted in time of peace, the State resort- 
ing to such a measure of self-help must justify its conduct by showing the 
illegality of the action against which it complains. If it acts without such 
justification, its action is illegal under general principles of international law 
and without reference to the particular law of neutrality. If the retaliating 
State, however, pretends to be neutral, it is under a double burden since its 
conduct may be challenged both under the general rules and under the special 
rule of neutral impartiality. It is obvious that a neutral may not excuse its 
partial conduct merely by characterizing it with the label of retaliation, 
reprisal or retorsion. 

It is also necessary to point out that the neutral State’s retaliatory measure 
must not be a violation of any absolute neutral duty. Thus the neutral 
State would not be entitled, even as a measure of reprisal against belligerent 
A, to permit vessels of belligerent B to be outfitted in its ports (Article 7) 
or itself to furnish arms and munitions to belligerent B (Article 5). If the 
neutral State desires to go so far in its opposition to the conduct of belligerent 
A, it abandons its neutrality and becomes a participant in the war. 

Although there are a number of precedents, in scarcely any of the actual 
cases was the international legality of such procedure even discussed. From 
this the inference may be drawn that the legality of such action is so well 
recognized that discussion was regarded as needless in each case. The in- 
validity of such an inference may, of course, be proven at any time by the 
proper evidence. As far as this Comment proceeds, no such evidence has 
been found. 

Article 12 of the Treaty of 1794 between Denmark-Norway and Sweden 
provided for reprisals against States violating the neutral rights of either of 
the contracting parties. Deák and Jessup, Collection of Neutrality Laws 
(1939), Pt. II, No. 52. Among the earliest examples found of retaliatory 
action by a neutral are the American enactments during the period of the 
Napoleonie Wars: An Act to Protect the Commerce of the United States, 
May 28, 1798, 1 Stat. at L. 561, Deák and Jessup, op. cit., p. 1144; An Act to 
Suspend Commercial Intercourse between the United States and France, 
June 18, 1798, 1 Stat. at L. 565, Deák and Jessup, op. cit., p. 1149; An Act to 
Further Protect the Commerce of the United States, July 9, 1798, 1 Stat. at 
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L. 578, Deák and Jessup, op. cit., p. 1146; An Act to Further Suspend Com- 
mercial Intercourse between the United States and France, Feb. 27, 1800, 
2 Stat. at L. 7, Deák and Jessup, op. cit., p. 1153; An Act to Interdict Com- 
mercial Intercourse between the United States and Great Britain and 
France, March 1, 1809, 2 Stat. at L. 528, Deák and. Jessup, op. ctt., p. 1161. 
See also the Acts of May 1, 1810, and March 2, 1811, 2 Stat. at L. 605, 651, 
Deák and Jessup, op. cit., pp. 1170, 1171; and the Proclamations of April 
19, 1809, Aug. 9, 1809, and Nov. 2, 1810, ibid., pp. 1210-1212. The em- 
bargo of 1794, for example, although ostensibly directed against all belliger- 
ents was really aimed at Great Britain because of her interference with 
American commerce, Attorney General Randolph felt that to make it 
run only against Great Britain, on its face at least, would have amounted to a 
cause of war. Phillips and Reede, Neutrality: Its History, Economics and 
Law, Vol. I, “The Napoleonic Period” (1936), pp. 57-58. Such an act might 
be a casus belli without being an unneutral act and subsequent events showed 
that American—and other—statesmen did not regard these acts as violative 
of neutrality. Hyneman, The First American Neutrality (1934), p. 26, points 
out that there is agreement among contemporary publicists to the effect that 
the embargo and non-intercourse acts of the United States did not amount 
to a violation of neutrality. 2 Hyde, op. cit., pp. 183, 186; Wright, The 
Enforcement of International Law through Municipal Law in the United States 
(1916), pp. 123-124; Woolsey, Introduction to the Study of International Law 
(6th ed. 1899), p. 180 (sec. 118). The United States, moreover, in retaliation 
for the British practice of impressing seamen from American vessels, barred, 
in 1807, British warships from United States ports and waters. 11 Stat. at 
L. 759; Deák and Jessup, op. ctt., p. 1175. Even when these acts fell on one 
of the belligerents alone, they were regarded as strictly acts of reprisal and 
“seem to have occasioned no protest that the United States was failing to 
meet its neutral obligations.” Hyneman, op. cit., p. 66. Hyneman himself 
appears to be of the opinion that such conduct was an abandonment of the 
“announced rule of impartiality,” but he recognizes that “no one of any 
prominence in national or international affairs raised the objection that a 
state of reprisals toward one of the belligerents constituted a breach of any 
obligation imposed by the law of nations” and “that the United States re- 
garded itself as legally neutral even during the period of its most hostile 
reprisals.” Jbid., p. 25. Although Great Britain felt that the discrimina- 
tion “was an injustice to a nation at peace with the United States, it appears 
that on no occasion did His Majesty’s government positively charge that the 
proscription of only British vessels constituted a breach of the law of nations.” 
Ibid., p. 66; Phillips and Reede, op. cit., pp. 195-196. In fact, the British 
Government seems to have recognized the legality of the action provided it 
was intended as a ‘measure of retaliation for a previous injury.” Thisis the 
position of Canning, cited in Hyneman, op. ctt., p.65. Hyneman finds prece- 
dents for the American action in the acts of the Portuguese in 1780 (3 
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Martens, Recueil, 2d ed., p. 157), and in the Franco-Genoese Treaty of 1796 
(6 ibid., p. 252). i 

The Congressional debates on these American statutes unfortunately are 
not very revealing; the proponents of the measures as well as their adver- 
saries fought out the battle on political rather than on legal lines. While the 
opponents of the Act of May 28, 1798, insinuated that to direct the law 
exclusively against France was to violate American neutrality, the charge 
was never clearly and openly made. The supporters of the Act asserted . 
that it was merely a species of reprisal justified by the conduct of France and 
authorized by the law of nations. 8 Annals of Congress, cols. 1815-1828. 
The political considerations were also uppermost in the minds of the mem- 
bers of Congress during the debates of June and July of the same year—to 
the practical exclusion of the legal questions. The supporters of the meas- 
ures passed in those months claimed that they involved no violation of 
international law and of neutral rights while the only arguments made 
against the proposals were that they were inexpedient, nothing being said of 
their legality or illegality under international law. Zbid., cols. 1859 ff., 
2075-76. The same was true in the debates of March, 1799. 9 Ibid., cols. 
‘8045-52. On the question whether a state of war existed between France 
and the United States in 1798, see the conflicting authorities cited by Moore, 
in 7 Digest of International Law (1906), Sec. 1102. The position of Congress 
was as unclear on the point of legality ten years later (19 Annals of Congress, 
cols. 1503-36) as it was at this time, but there was a general assumption that 
the retaliatory acts then under consideration (Act of March 1, 1809) were 
justified. 20 zbid., cols. 368, 372, 375 ff. See also debate on the Act of 
March 2, 1811, 22 ibid., col. 998 ff. 

The retaliatory legislation of 1916 (Act of Sept. 7, 1916, 39 Stat. at L. 728, 
738, Sec. 36; Act of Sept. 8, 1916, ibid., 756, 799, Sec. 804 ff. ; Deák and Jessup, 
op. cii., p. 1090) was adopted without any discussion in Congress as to its 
international legality. The underlying assumption—nowhere made ex- 
plicit—was that such action involved no violation of America’s neutral 
duties. 53 Congressional Record, pp. 13790-94, 13938-42. It was in fact 
suggested that an inter-neutral conference might be convened with a view 
to joint neutral action. See United States Foreign Relations, 1916, Supple- 
ment, p. 466 ff. 

Article 9 of the Thirteenth Hague Convention, after stipulating that a 
neutral must apply impartially to the two belligerents its rules regarding the 
admission of warships into its waters, continues by saying: ‘Nevertheless, 
a neutral power may forbid a belligerent vessel which has failed to conform 
to the orders and regulations made by it, or which has violated its neutrality, 
to enter its ports or roadsteads.”” It may be debated whether such action by 
a rieutral should be classified as retaliatory but the following examples suggest 
that such a classification is accurate. Brazil in 1863 ordered that belligerents 
violating neutrality should not be admitted to Brazilian ports, and that the 
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Alabama be not received again in Brazilian ports as a consequence of its viola- 
tion of Brazilian neutrality (by establishing a base of operations in Brazilian 
territory). Deák and Jessup, op. cit., pp. 102-105. A like rule was adopted 
in 1898. Ibid., p. 114. Similar rules were adopted by Chile in 1915 (zbid., 
p. 363), Denmark, Norway and Sweden in 1912 (ibid., p. 476), Denmark, 
Finland, Iceland, Norway, Sweden, Estonia, Latvia and Lithuania in 1938 
(ibid., pp. 480, 572, 577, 701, 742, 756, 840, 970). Cf. Section 7(b) of the 
United States Neutrality Act of May 1, 1937, 50 Stat. at L. 121; Deák and 
Jessup, op. cit., p. 1118. The Italian Neutrality Law of July 8, 1938, pro- 
vides in Article 34 that its application may be suspended by order of the 
Duce or his delegates “in respect to any State which may not respect the 
neutrality of the Italian State.” Ibid., p. 730. 

Sweden, in 1915, as a measure of retaliation against the British removal of 
Swedish parcel post bags from neutral vessels, considered by Sweden to have 
been illegal, ordered the detention of all parcel post from and to Great Britain 
passing through Sweden. Extensive correspondence ensued. The British 
Government does not appear to have challenged in principle the right of a 
neutral State to retaliate for the illegal conduct of a belligerent, but insisted 
that (1) the British measures in regard to the Swedish parcel post were not 
illegal, and (2) that Sweden, before resorting to reprisals, should have waited 
for the decisions of the British prize courts. Great Britain refused to submit 
‘the case to arbitration during the war. Nevertheless, Sweden released the 
British parcel post bags actually detained, though refusing to commit itself 
not to take similar action in the future. Sweden apparently believed that 
the circumstances justified its action as a measure of reprisals, even though 
it was not in accordance with the terms of a parcel post agreement (of 1904) 
with Great Britain. British Parliamentary Papers, Misc. No. 28 (1916), 
Cd. 8322, passim; 2 Stowell and Munroe, International Cases (1916), pp. 
608-615. 

In February, 1917, the Spanish Government addressed a note to the Ger- 
man Government reasserting its opposition to what it considered the illegal 
methods of war used by Germany. United States Foreign Relations, 1917, 
Supplement 1, p.117. Itisreported that as a result of continued loss of Span- 
ish life and property through the German submarine campaign, the Spanish 
Government decided to take over German vessels in Spanish ports to com- 
pensate for the Spanish vessels which had been sunk. Apparently the pro- 
posal was based on the asserted Spanish need for sufficient tonnage and not 
directly as retaliation for the alleged illegal action of the German Govern- 
ment. Harley, “The Law of Angary,” 13 American Journal of International 
Law (1919), p. 299. 

Most of the publicists make no specific reference to this problem. Per- 
haps the proposition expressed by the language of the Draft is regarded as too 
obvious to require comment. Professor Hyde, for example, merely says: 
“To what extent a neutral State is justified in placing an embargo on muni- 
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tions of war for the purpose of compelling relief from the commission of 
illegal acts by any or all belligerents, is to be tested by reference to general 
principles of neutrality.” 2 Hyde, op. cit., p. 183, note 3. 

It certainly can not be said that international law imposes upon a neutral 
a duty to resort to retaliatory acts in response to the illegal conduct of a 
belligerent. It is not even clear that a neutral is under a duty to protest 
against illegal belligerent conduct. Aside from the law of neutrality, it is not 
believed that international law imposes upon a State a duty to protest against 
illegal conduct of which it is the victim. A State may, if it chooses, ignore 
the offense, without giving to any other State a right to protest against its 
forbearance. This is true because international law has not yet reached the 
point of development where every breach of the law is considered to be a 
matter of common concern. “Up to this time breaches of international law 
have been treated as we treat wrongs under civil procedure [as contrasted 
with criminal procedure], as if they concerned nobody except the particular 
nation upon which the injury was inflicted and the nation inflicting it. 
There has been no general recognition of the right of other nations to object.” 
Elihu Root, “The Outlook for International Law,” Proceedings of the Amer- 
ican Society of International Law, 1915, p. 8. Cf. also Article 24, infra. 

The situation in time of war is different in.that the opposing belligerent 
and other neutrals have a very direct interest in a breach of law by one 
belligerent. Cf. the ‘Additional Declaration” to this Draft Convention, 
infra, p. 788. If belligerent A observes the restrictions which international 
law places upon its conduct and belligerent B disregards such restrictions, A 
is obviously put at a disadvantage. A may resort to reprisals against B 
(see Article 23, infra), but in so doing may not violate the rights of neutrals. 
A’s right to resort to reprisals against a neutral is governed by the general 
rules of international law (see Article 24, infra). 

Under those general rules, reprisals might be justified if the neutral injured 
A by an illegal act. Is the neutral’s failure to object to the illegal acts of 
belligerent B in itself an illegal act toward belligerent A? International 
practice does not seem to indicate that it is. 


SECTION 3, GENERAL RIGHTS AND DUTIES OF 
BELLIGERENTS 


ARTICLE 15 


A belligerent shall not commit within neutral territory any act the tolera- 
tion of which by a neutral State would constitute a nonfulfillment of its neu- 
tral duty. 

COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 


Art. 1. Belligerents are bound to respect the sovereign rights of neu- 
tral Powers and to abstain, in neutral territory or neutral waters, from 
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any act which would, if knowingly permitted by any Power, constitute a 
violation of neutrality. 
Convention on Maritime Neutrality, Havana, 1928: 

Art. 3. Belligerent States are obligated to refrain from performing 
acts of war in neutral waters or other acts which may constitute on the 
part of the State that tolerates them, a violation of neutrality. 

Hague Air Rules of 1923: 

Art. 39. Belligerent aircraft are bound to respect the rights of 
neutral Powers and to abstain within the jurisdiction of a neutral State 
from the commission of any act which it is the duty of that State to 
prevent. 

International Law Association, 1920: 

Appendix IV, Art. 1. Belligerents are bound to respect the sovereign 
rights of neutral Powers, and to abstain, either on the territory or in 
neutral waters, from all acts which might constitute on the part of the 
Powers permitting them non-observance of their neutrality. 

International Law Association, 1928: 


Art. 1. Belligerents are bound to respect the sovereign rights of neu- 
tral Powers and to abstain in neutral territory or neutral waters from all 
acts which might constitute on the part of the Powers permitting them a 
violation of their neutrality. 


COMMENT 


This article states from the standpoint of belligerent duty a proposition 
reciprocal to that contained in Article 6. Article 6 laid down the duty of a 
neutral State in regard to the prevention of breaches of its neutrality; this 
article declares in substance that a belligerent is under a general duty to 
refrain from the acts which the neutral.must use the means at its disposal to 
prevent. It may be pointed out that the belligerent’s duty of abstention is 
an absolute one although the neutral’s duty of prevention is limited to the 
use of the means at its disposal. Additional articles under this section con- 
tain specific applications of the general principle contained in the instant 
article. See, for example, Articles 16 and 17. The scope of the belligerent’s 
duty may also be seen by a cross-reference to articles under Section 2, as, for 
example, Articles 7, 8, 9 and 10. For lists of States which have declared that 
they would apply the rules of the Thirteenth Hague Convention of 1907, 
see Comment on Articles 7 and 9, supra. ; 

There seems to be no question that the duty stated in this article is one 
now imposed upon belligerents by international law. The comparable texts 
cited above sustain this proposition, and some other authorities in support of 
it are to be found in the Comment under Article 6. 

A recognition of this belligerent duty may be implicit in Article 297 of the 
Peruvian code which punishes anyone who unlawfully performs official acts 
in the territory of another State or enters such territory ‘‘in contravention of 
the rules of the law of nations.” Deák and Jessup, op. cit., p. 870. Convine- 


336 NEUTRALITY IN NAVAL AND AERIAL WAR 


ing evidence of the recognition of the belligerent duty is found in the cases 
where vessels captured in neutral waters have been released or reparation 
has been made. 

When violations of this belligerent duty have occurred, the belligerent has 
in some cases made recompense to the neutral State. In 1760 an English 
prize court released a prize captured in a neutral port. De Fortuyn, 1 Bur- 
rell 175. In 1793 when a French privateer captured an English vessel, the 
Grange, within Delaware Bay, the French Minister released the prize because 
it was taken within the territorial waters of the United States. 1 American 
Staie Papers, Foreign Relations, pp. 148 and 150. A few years later the 
French prize court released the Perle because it was captured in neutral 
waters. Conseil des Prises, an VIII, 1 Pistoye et Duverdy, Tratté des Prises 
Maritimes (1859), p. 100. In 1801, after an English frigate had seized some 
Swedish vessels in Norwegian territorial waters, the English Government 
expressed regret and subsequently released the vessels. 2 Ortolan, Règles 
Internationales et Diplomatie de la Mer (4th ed. 1864), pp. 427-433, Annexe 
F.) Sir William Scott in the Anna ordered restitution and damages because 
of a capture in the territorial waters of the United States. 5 C. Rob. (1805) 
373. 

The ease of the General Armstrong discussed under Article 8 was, however, 
a violation for which Great Britain made no financial amends to Portugal, 
perhaps because the Americans opened fire. In 1817, however, Great Brit- 
ain paid compensation to the inhabitants of a Portuguese town damaged by 
shots fired from a British ship during an engagement with an enemy priva- 
teer. 45 British and Foreign State Papers, p. 509. In 1864, the United 
States admitted the illegality of the seizure of the Confederate cruiser Florida 
in the Brazilian port of Bahia, set the captured crew at liberty and punished 
those responsible for the aggression. Restoration of the ship was impossible 
because of loss through collision and recompense was refused. Wheaton, 
Elements of International Law, 8th ed. (1866) by Dana, p. 528, note. In the 
same war, the United States released the British vessel Sir William Peel, 
captured in Mexican waters, without any claim on the part of Mexico. 
Damages were later awarded by a Joint Commission. 4 Moore, Interna- 
tional Arbitrations (1898), p. 3935. In the Russo-Japanese War, Japanese 
warships attacked three Russian vessels in Korean or Chinese waters. This 
action was defended by Takahashi because the neutrals were unable or un- 
willing to make Russia respect their neutrality. Takahashi, International 
Law Applied to the Russo-Japanese War (1908), pp. 487 and 462. See also 
the correspondence between the United States and Portugal relative to the 
case of the General Armstrong, 45 British and Foreign State Papers, pp. 463- 
556, and 2 Moore, International Arbitrations, pp. 1115-1132. 

At The Hague in 1907 there was no question over the acceptance of Article 
1, quoted above. 

During the World War, various vessels were released or compensation 
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awarded by prize courts because of their seizure in neutral territorial waters. 
The Ambiorix (1916), 1 Ænischeidungen des Oberprisengerichis in Berlin, p. 
170; Fauchille et De Visscher, Jurisprudence allemande en matière de prises 
mariiimes (1924), p. 131; The Dusseldorf, [1920] A. C. 1034; The Pellworm, 
[1920] P. 347, [1922] 1 A. C. 292; cf. The Valeria, [1921] 1 A. C. 477. 

The United States in 1915 and 1916 strongly protested against the search 
of the American vessel Zealandia by a British warship in a Mexican harbor. 
Great Britain defended the action by alleging that the vessel was outside the 
three mile limit. United States Foreign Relations, 1916, Supplement, pp. 
679-688. 


` ARTICLE 16 


A belligerent shall not use the territory of a neutral State as a base of 
operations. This prohibition includes the acts described in Article 9 (1). 


COMPARABLE TEXTS 
Thirteenth Hague Convention, 1907: 


Art. 5. Belligerents are forbidden to use neutral ports and waters as 
a base of naval operations against their adversaries, and in particular to 
erect wireless telegraphy stations or any apparatus for the purpose of 
communicating with belligerent forces on land or sea. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 3. Belligerent States are obligated to refrain from performing 
acts of war in neutral waters or other acts which may constitute on the 
part of the State that tolerates them, a violation of neutrality. 

Art. 4. Under the terms of the preceding article, a belligerent State 
is. forbidden: 


(a) To make use of neutral waters as a base of naval operations 
against the enemy, or to renew or augment military supplies or the 
armament of its ships, or fo complete the equipment of the latter; 

(b) ‘To install in neutral waters radiotelegraph stations or any 
other apparatus which may serve as a means of communication with 
its military forces, or to make use of installations of this kind it may 
have established before the war and which may not have been opened 
to the public. 


Hague Radio Rules of 1923: 


Art. 3. The erection or operation by a belligerent Power or its agents 
of radio stations within neutral jurisdiction constitutes a violation of 
neutrality on the part of such belligerent as well as on the part of the 
neutral Power which permits the erection or operation of such stations. 


International Law Association, 1920: 


Appendix ITI, Art. V. Belligerents are forbidden to use neutral ports 
and waters as a base of naval operations against their adversaries, espe- 
cially by installing radio-telegraphic stations or any apparatus which 
may si as a means of communication with belligerent forces on sea or 
on land. 
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International Law Association, 1926: 


Art. 5. Belligerents are forbidden to make neutral ports and waters 
the base of naval operations against their adversaries, and in particular 
to erect or make use of wireless telegraphic stations or of any apparatus 
intended to serve as a means of communication with the belligerent 
forces on land or sea. 


International Law Association, 1928: 


Art. 10. Belligerents are forbidden to make neutral ports and waters 
the base of naval operations against their adversaries, and in particular 
to erect or make use of wireless telegraphic stations or of any apparatus 
intended to serve as a means of communication with the belligerent 
forces on land or sea, including their own stations or apparatus. 


COMMENT 


There is no disagreement that this article, which closely follows Article 5 
of the Thirteenth Hague Convention, states an existing rule of international 
law. The following acts are among those which may be classed as using 
neutral territory ‘‘as a base of operations”: 

Recruiting armed forces; - 

Setting up prize courts (see Article 17); 

Augmenting forces of ships or aircraft (see Articles 7 and 36); 

Operating against enemy craft from neutral refuges (cf. Comment on Arti- 

cles 19 and 38); 

Disseminating military information (see Article 9). 

Other acts not here listed may fall under the same classification. The more 
important cases are considered under other articles. In particular, the spe- 
cific question of radio and other communications which is mentioned in the 
text is sufficiently dealt with in the Comment under Article 9. 

It may be noted again that Sections 2 and 3 of this Draft Convention are 
largely reciprocal; that which a neutral is bound to attempt to prevent a bel- 
ligerent from doing, a belligerent is obliged to refrain from doing; that which 
a belligerent is obliged to refrain from doing, a neutral is bound to attempt to 
prevent within its territory. 

In further support of the general proposition stated in the first sentence 
of the instant text, a few authorities—expressed from the neutral point of 
view-—may be cited: 

Argentina in 1914, in restricting the coaling of belligerent merchant ves- 
sels, referred to the Hague provision barring bases of naval operations in 
neutral ports and waters. Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 11. . 

Belgium, by Article 15 of its Decree of 1901 regulating the admission of 
foreign warships, forbade such warships to do anything to set up in a Belgian 
port a base of operations against their enemies. Ibid., p. 55. 
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Brazil prohibited the belligerents to have bases of operations in Brazilian 
territory or territorial waters in 1914 and 1933. Jbid., pp. 85, 89, 94. 
Similar action had been taken in 1863 and 1898. Ibid., pp. 102-105, 112~ 
113. 

China in 1904 declared that belligerent warships must not make a Chinese 
port a base for naval operations. Jbid., p. 389. 

Denmark in 1904 forbade belligerents to maintain bases of operation or of 
coal supplies in Danish territory. Ibid., pp. 495-496. Denmark, Norway 
and Sweden in 1912 (zbid., p. 478), and Denmark, Finland, Iceland, Norway, 
Sweden, Estonia, Latvia and Lithuania in 1938 (zbzd., pp. 482, 572, 577, 701, 
742, 756, 840, 970) adopted similar provisions. 

Egypt in 1904 declared that belligerent warships were “prohibited from 
making use of Egyptian ports or territorial waters as a station or place of 
resort for any warlike purpose, or for the purpose of attaining any facilities 
for warlike equipment.” Ibid., p. 561. 

France in 1864, 1898 and 1904 prohibited what would amount to a base 
of operations in French territory. Jbid., pp. 615, 617, 618. 

Great Britain in 1862 declared that warships were prohibited from making 
use of any British port or waters ‘‘as a station or place of resort for any war- 
like purpose or for the purpose of obtaining any facilities of warlike equip- 
ment.” Ibid., p. 195. This provision was foreshadowed in a proclamation 
of the Lieutenant Governor of Gibraltar in 1826 (zbid., p. 320), and was re- 
peated on numerous subsequent occasions (zbid., pp. 204, 206, 220, 251, 
298, 337). Great Britain imposed restrictions on coaling in 1904 as a part of 
the enforcement of the rule against bases of operations. Jbid., pp. 209-210. 

Greece in 1914 forbade belligerents to make Greek ports or territorial 
waters ‘bases of naval operations against their enemies”; there was a spe- 
cific prohibition against the installation of radio apparatus as a means of 
communication with military and naval forces of the belligerents. Ibid., 
p. 674. 

Italy in 1864 declared that no belligerent ship could use an Italian port 
“for purposes of warfare, or to supply itself with arms or ammunition.” 
Ibid., p. 717. See also Article 248 of the Merchant Marine Code of 1877. 
Ibid., p. 720. In its neutrality rules of 1927 and 1938, Italy forbade the use 
of its territory as a base of belligerent operations. Jbid., pp. 723, 725, 727. 

Japan in 1898 declared that no belligerent ship would be allowed to make 
use of the Japanese territorial waters ‘‘as a base or head-quarters for naval 
operations, or for any other warlike purposes whatsoever.” Ibid., p. 740; 
for similar provisions in 1870, see tbid., pp. 736-737. 

Liberia in 1898 ordered its officers to exercise due diligence to see that 
Liberian ports and waters be not used as a base of operations by the bel- 
ligerents. Ibid., p.750. 

The Netherlands in 1914 declared that Dutch territory could not be used 
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as “a base for enemy operations.” Ibid., p. 802; for similar provision in 
1911 see zbid., p. 799. In the circular instructions from the Minister of 
Justice concerning the enforcement of neutrality regulations, August 6, 1914 
(ibid., p. 820), there appears the following: 


Art. 6. Under the term “‘use of the territory of the State as a base for 
enemy operations” shall be included all activities immediately con- 
nected with war operations. 

Examples of such activities are the following: 

1. The assembling of weapons, munitions, scrap or second-hand ma- 
terials, equipment and fuel within this country by one of the 
belligerents. 

2. Shipment of munitions of war in war vessels. 

3. Erection of radio telegraph or telephone stations. 


Norway forbade the belligerents in 1904 to make use of Norwegian ports 
and waters as bases of operations and to establish coaling depots. Jbid., 
pp. 838-839. For subsequent Norwegian provisions of similar content, see 
under Denmark, supra. 

Sweden adopted similar prohibitions in 1904 and subsequently. Jbid., 
pp. 959-960, and see under Denmark, supra. 

Turkey enacted similar prohibitions in 1914. Zbid., p. 1067. 

The United States forbade the use of its territory by belligerents to prepare 
for hostile operations or any warlike purposes in 1870, 1904 and 1914 (zbid., 
pp. 1192, 1197, 1201), and enacted rules in the World War to prevent United 
States ports from being used as bases of supplies for belligerent warships. 
39 Stat. at L. 1226; 40 ibid., 917; Deák and Jessup, op. cit., pp. 1089, 1092, 
1253. A similar provision is contained in Section 7 of the Neutrality Act of 
May 1, 1937. 50 Stat. at L. 121; Deák and Jessup, op. ctt., p. 1113. 

A number of States, in addition to the United States, adopted during the 
World War restrictions on the fueling or clearance of belligerent and other 
merchant vessels in order to prevent their ports from becoming bases of oper- 
ations or supplies for belligerents: Argentina (cbid., p. 11); Chile (ibid, pp. 
376-377); Dominican Republic (zbzd., pp. 544-545); Ecuador (zbid., p. 552); 
Uruguay (ibtd., p. 1277). Cf. Article 36, infra. 

It is noted above that the recruiting of armed forces in neutral territory 
may be regarded as a violation of this article. This Draft Convention on 
the Rights and Duties of States in Naval and Aérial War does not contain an 
article dealing with the subject of recruiting. At the Second Hague Con- 
ference the subject was covered in Articles 4, 5 and 6 of the Fifth Convention 
which dealt with the Rights and Duties of Neutral Powers and Persons in 
War on Land, and not in the Thirteenth Convention which dealt with the 
Rights and Duties of Neutral Powers in Naval War. There are some topics 
which seem logically to fall into both categories, but in regard to recruiting it 
seems unnecessary to include it in this Draft Convention. 
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ARTICLE 17 


A belligerent shall not set up a prize court within the territory or jurisdic- 
tion of a neutral State. 


COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 


Art. 4 A prize court cannot be set up by a belligerent on neutral 
territory or on a vessel in neutral waters. 


International Law Association, 1920: 
Appendix III, Art. IV. No Prize Court shall be constituted by a 
belligerent on neutral territory, or on a vessel in neutral waters. 
International Law Association, 1928: 


Art.9. A Prize Court cannot be constituted by a belligerent on neu- 
tral territory or on a vessel in neutral waters. 


COMMENT 


Attention should be called to the fact that the instant article prohibits 
the establishment of a prize court by a belligerent ‘within the territory or 
jurisdiction” of a neutral State. It has seemed desirable to use here the 
alternative terms ‘territory or jurisdiction” in order to emphasize the re- 
quirement that a belligerent prize court may function only in a place sub- 
ject to belligerent sovereignty or jurisdiction. Cf. Comment under Article 1 
(f), supra. In the general application of this rule, the cases arising are those 
in which this type of belligerent action within neutral territory would con- 
stitute a violation of neutrality. The rule would, on principle, appear to be 
equally applicable if a belligerent prize court should be established upon a 
neutral vessel on the high seas or in a place held by a neutral State under 
lease though not actually incorporated within the neutral State’s territory. 
For the purposes of this Draft Convention, the emphasis is upon the duties 
of the neutral State and the duty of the belligerent to respect a State’s 
neutrality, but from the broader point of view, the decision of a belligerent 
prize court would not be considered valid unless the prize court were estab- 
lished in a place under the sovereignty or jurisdiction of the belligerent. It 
is believed that such a prize court could be established either in the belliger- 
ent’s own territory or in the territory of an allied belligerent or in territory 
of the enemy held in military occupation or on a vessel of the belligerent 
upon the high seas. Regardless of the privileges and immunities of war- 
ships in foreign waters, the instant article would be violated if a belligerent 
sought to set up a prize court on one of its own war vessels in neutral waters. 
The fiction of the exterritoriality of war vessels cannot be used to create an 
exception to the rule of the instant article. Cf. Chung Chi Cheung v. The 
King (1938), 55 Times Law Reports, 184; 33 American Journal of Inter- 
national Law (1939), p. 376. 

This article embodies a principle which has been a rule of law since the 
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opening of the nineteenth century. In the eighteenth century, however, 
belligerents frequently established prize courts in neutral harbors. Even 
Great Britain, which had ports in the Western Mediterranean, made pre- 
liminary examinations at Leghorn in Tuscany and also at Lisbon in Portugal. 
When Catharine the Great of Russia sent a fleet to the Mediterranean in 
1778, she instructed her commanders to take their captures before Russian 
ministers at Naples or Venice if the governments did not object. A French 
réglement of 1779 gave French consuls in neutral ports every duty of a prize 
court except condemnation. Butler and Maccoby, The Development of In- 
ternational Law (1928), pp. 244-245. Effective challenge of this principle 
was first made by the United States in 1798. Though the treaty between 
the United States and France did not give the French the right to erect 
prize courts in the United States, Genet thought French consuls had the right 
and ordered them to hold such courts. Thomas, American Neutrality in 
1798 (1931), pp. 206-207. In Glass v. Sloop Betsey (1794), 3 Dallas 6, 16, 
the United States Supreme Court pronounced against the legality of such 
action. Disputes dragged on until the signing of the treaty of 1800 when 
prize courts in belligerent territory were alone recognized as having lawful 
jurisdiction. Hyneman, The First American Neutrality (1934), p.121. The 
practice also caused dispute between the United States and Spain because of 
French tribunals set up in Spanish ports but no decisive result came from the 
diplomatic discussions or the treaty of 1819. 5 Moore, International Adjudi- 
cations, Modern Series, Part I. The practice was decisively condemned by 
Sir William Scott in the Flad Oyen (1799), 1 C. Rob. 135, when he held that 
a French prize court set up in Norway was not lawful. It appears that from 
1840-1848, during the French operations against Buenos Aires, a French 
prize commission with powers of condemning prizes sat at Montevideo and 
pronounced many prize judgments. (1 Pistoye et Duverdy, Traité des 
Prises Maritimes (1850), pp. 382-391.) So far as is known the only neutral 
since that time to provide that a belligerent might set up a prize court 
within its Jurisdiction was Honduras in 1866. Deák and Jessup, Collection 
of Neutrality Laws (1939), p. 696. The principle has not been challenged 
since the opening of the nineteenth century. 

The following States have expressly prohibited in their laws or regulations 
the setting up of belligerent prize courts within their territory or jurisdiction: 
China, 1914 (zbid., p. 392); Cuba, 1914 (zbid., p. 450); Denmark, 1854, 1912, 
1938 (ibid., pp. 472, 478, 481); Ecuador, 1921 (zbid., p. 549); Estonia, 1938 
(tbid., pp. 481, 572); Finland, 1938 (cbid., pp. 481, 576); Germany, 1913 (2bid., 
p. 660); Hawaii, 1861 (bid., p. 689); Iceland, 1938 (cbzd., pp. 481, 701); 
Italy, 1927, 1938 (zbid., pp. 723, 727); Latvia, 1938 (cbid., pp. 481, 742); 
Lithuania, 1938 (ibid., pp. 481, 756); Norway, 1912, 1938 (cbid., pp. 478, 
481, 839, 840); Sweden, 1904, 1912, 1938 (zbid., pp. 478, 481, 960, 963, 970); 
Turkey, 1914 (ebzd., p. 1067). 

Attention is likewise called to the fact that a considerable number of States 
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have declared that they would apply the rules of the Thirteenth Hague 
Convention of 1907 (even when not bound to do so). See Comments on 
Articles 7 and 9, supra. 


ARTICLE 18 


À belligerent shall not engage in hostile operations on, under or over the 
high seas so near to the territory of a neutral State as to endanger life or 
property therein. 

COMMENT 


This article seems to be sound in principle although there is little express 
authority for it. See also the following article. 

When a battle between the Kearsarge and the Alabama was anticipated 
off the coast of France in 1864, the French Foreign Minister informed the 
American Minister that a fight three miles from the coast ‘‘ would be offensive 
to the dignity of France, and they would not permit it.” The United States 
acquiesced as a matter of courtesy. United States Foreign Relations, 1864, 
Part 3, pp. 104, 120. 

In 1864 Secretary of State Seward gave favorable consideration to a 
proposal made by the British Government that war vessels ‘should not fire 
toward a neutral shore at a less distance than that which would insure shot 
not falling into neutral waters, or in a neutral territory.” United States 
Naval War College, International Law Situations, 1904, p.134. But nothing 
came of the suggestion for the adoption of what was recognized as a new rule. 

It is perhaps due partly to the lack of a specific rule such as proposed in 
this article that many maritime States have claimed for purposes of neu- 
trality a belt of marginal waters more than three miles in width. Examples 
of such claims are the following: 


ARGENTINA 
Civil Code of 1871, Sec. 2374: 


The following are the public property of the general state or of the 
individual states: 


1. The seas adjacent to the territory of the Republic, to a distance of 
one marine league, measured from the lowest tide line; but the right of 
police as to objects concerning the security of the country and the ob- 
servance of the fiscal laws, extends to a distance of four marine leagues 
measured in the same manner. (Translation of Frank L. Joannini, 
Comparative Law Bureau of the American Bar Association, 1917; 
J win The Law of Territorial Waters and Maritime Jurisdiction (1927), 
p. 46. 


General Orders No. 133 in reference to the sojourn of armed merchantmen 
and auxiliary cruisers, August 17, 1914: 


Art. 1. (b) To safeguard the rights of the Nation in waters under its 
jurisdictional control, no hostile acts shall be permitted by boats flying 
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bélligerent colors, and necessary precautions shall io taken to prevent 
them. 


AO (c) Foreign merchantmen which without being officially declared as 


auxiliary cruisers nevertheless carry cannon for their defense shall not 
make use of them in waters under State control. . . . As the legal 
status of ships of war is not conceded these vessels, any hostile act of 
theirs in waters under the jurisdiction of the State shall be considered as 
an act in open violation of the law of the country. (Deák and Jessup, 
Collection of Neutrality Laws (1939), p. 28.) 


General Orders No. 135, relating to the use of radio apparatus on bellig- 
erent vessels in jurisdictional waters, August 19, 1914: 


Art. 1. So long as they remain in jurisdictional waters, the vessels 
of belligerent powers be forbidden the use of their radio-telegraphic 
apparatus. . . . (Zbid., p. 30.) 


The Argentine Government proclaimed à neutral zone of five miles, but 
the British Government denied that it was bound to respect it. See Jessup, 
op. cit., p. 104. 

DENMARK 


Instructions for the guidance of commanders of Danish ships of war 
during the Crimean War, 1854: 


Art. 4 The Danish territory extends one Danish mile from the fixed 
coast of the King’s lands (see the circular of chancery, August 18, 1810), 
except at such places where the distance between the Danish and foreign 
coasts is less than one mile, at which places Danish jurisdiction extends 
to the middle of the sea. (Deák and Jessup, op. cit., p. 474 


During the World War, the Danish neutrality proclamations did not de- 
fine the exact extent of territorial waters. See Jessup, op. cit., p. 40. 


ECUADOR 
Civil Code of 1889: 


Art. 582. The adjacent sea, up to the distance of one marine league, 
measured from the low-water mark, is territorial sea, and part of the 
national domain; but the right of police, for objects concerning the 
security of the nation and for the observance of the fiscal laws, extends 
up to the distance of four marine leagues, measured in the same way. 
(Código Civil de la República del Ecuador, 1889, translation; Jessup, 
op. cit., p. 48.) 


Decree relative to the Preservation of Neutrality during the European 
War, November 19, 1914: 


1, Territorial waters are to be understood as Sn by 
Article 582 of our Civil Code; as much as 4 naval leagues, each league 
measuring 5,555 metres. (Deák and Jessup, op. cit., p. 557.) 


ARTICLE 18 A 345 


FRANCE 


+ 
Decree determining certain rules of neutrality in case of maritime war: 
October 18, 1912: 


Art. 2. For the application of the rules of the 13th Hague Conven- 
tion, dated October 18, 1907; French territorial waters extend out to a 
limit fixed at six marine miles (11,111 meters) into the offing from the 
shore line at low tide along the coasts and banks appearing above water. 
(Crocker, The Extent of the Marginal Sea (1919), p. 529; French text in 
Deák and Jessup, op. cit., p. 585.) 


But see Crocker, op. cit., p. 529, and Jessup, op. cit., p. 21, for instructions 
to naval commanders in 1912. ‘For the application of this convention, you 
will consider the territorial waters as never extending less than three miles 
from the coast,” etc. “and never beyond the range of guns.” “You will 
find in Annex IT the table of Powers who, either in a text of law or regulations, 
or in a declaration of neutrality, have fixed the limit of their territorial 
waters, as regards the law of war, at a distance from the coast greater than 
three miles. 

‘You will respect every limit of this nature found to have been thus regu- 
larly fixed before the opening of hostilities.” Cf. Article 4 of the Instruc- 
tions of March 8, 1934, 2 Recueil général périodique et critique, 1935, Pt. 6, p. 1. 

Decree governing, during war time, the conditions of admission and so- 
journ of vessels other than French warships in the anchorages and ports of 
the coastline of France and of countries under French protection, May 26, 
1913: 


Art. 2. No French vessel of commerce or foreign vessel of war or 
commerce shall, without incurring the danger of destruction, approach 
within three miles of the coast in the territorial waters of France or of 
countries under French protection without obtaining due permission 
to do so. Said zone is extended to six miles from the coast in the offing 
where the bases of fleet operations are located, to the limits fixed below 
in each case. . . . (Crocker, op. cit., p. 531. French text in 20 Rev. 
Gén. Droit Int. Pub., Documents, p. 57. See Letter of the Minister of 
Marine to ~ President of the Republic, May 26, 1913, Crocker, op. 
cit., p. 531. 


GREECE 
Circular relative to Neutrality in the European War, July 29, 1914: 


Art. 14. Par les termes ‘‘eaux territoriales” ou ‘‘mer neutre” ou 
‘mer littorale” on entend l'étendue marine jusqu’à une distance de six 
milles de la côte. (Deák and Jessup, op. cit., p. 675.) 


IRAN 


The Iranian law of July 19, 1934, limits territorial waters by a line six 
marine miles from shore, but establishes also a zone of ‘maritime surveil- 
lance” extending twelve marine miles from the coast to assure, inter alia, 
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‘the execution of certain laws and conventions concerning the safety and 
the defense of the country. . . .” 2 Recueil général périodique et critique, 
1935, Pt. 6, p. 10. 

ITALY 


Law regulating the passage and stay of merchant vessels along Italian 
coasts, June 16, 1912: 


Art. 1. The passage and sojourn of national or foreign merchantmen 
may be prohibited at any time whatever and in any determined place 
whatever, within or without the seas of the State, when it is recognized 
as necessary 1n the interest of the national defense. For the particular 
purposes of the present law, the seas of the State are understood to be 
the zone of the sea included within ten marine miles of the shore. . ., 
(Crocker, op. cit., p. 603; 20 Rev. Gén. Droit Int. Pub., Documents, p. 8.) 


Royal decree relating to the extent of Jurisdictional waters, August 6, 
1914: 


Art. 1. For the purposes of Articles 246 to 251 of the mercantile 
marine code and of the international agreements acceded to by Italy 
with regard to the rights and duties of the neutral Powers in the case of 
naval warfare, the term ‘‘territorial waters” comprises the water zone 
extending from the sea edge, commencing from the shore to the limit 
of 6 marine miles (11,111 metres) seaward from the shore. (Dedk and 
Jessup, op. cit., p. 722.) 


It may be noted that Great Britain recognized this six-mile limit only out 
of courtesy. J. A. Hall, The Law of Naval Warfare (1921), p. 180. ‘The 
Department of State of the United States refused to acquiesce in the right of 
Italy to extend the three-mile limit, but brought the Italian decree to the 
attention of the Navy Department so that appropriate orders might be 
issued to avoid any possible ‘incident’.”” Jessup, op. cit., p. 25, note 86. 

Italian Delegation at the 1923 Hague Commission of Jurists: 


The difficulties resulting from the difference between the width of 
the marginal air-belt and the width of national territorial waters would 
not seem to be so serious as to render the Italian proposal [for a ten-mile 
territorial air-belt] unacceptable in practice. . . . In any case, there is 
no juridical obstacle to the fixing of the same width of space for the 
marginal air-belt as for territorial waters, the Italian Delegation being 
of opinion that international law, as generally recognised, contains no 
rule prohibiting a state from extending its territorial waters to a dis- 
tance of 10 sea-miles from its coasts. (Hague Report, 1923, pp. 278- 
279; à American Journal of International Law (1938), Supplement, 
p. 55. 


JAPAN 


Proclamation of Neutrality in the War between France and Prussia, 
August, 1870: 


Art. 1. The contending parties are not permitted to engage in 
hostilities in Japanese harbours or inland waters, or within a distance 


ARTICLE 18 347 


of three ri [about six miles] from land at any place, being the distance to 
which > cannon-ball can be thrown. . . . (Deák and Jessup, op. ctt., 
p. 736. 


NORWAY 
Regulations concerning belligerent submarines, June 18, 1918: 


1. The Norwegian Government, who have in the past claimed that 
the territorial waters of Norway extend to 4 miles from the shore, have 
recognized the difficulty of upholding this claim during the war, since 
it is not recognized by either the British or the German Government. 

2. The Norwegian Government accordingly intimated to His British 
Majesty’s Government, on May 3, 1918, that Norwegian naval officers 
have now received instructions that they are to confine their efforts 
to maintaining the neutrality of the waters within the 3-mile limit, and 
are not to fire on belligerent ships operating outside that limit. (Deák 
and Jessup, op. cit., p. 849.) 


Ev SALVADOR 
Law of Navigation and Marine of the Republic: 


Art. 2. Estuaries, coves and bays and the contiguous open sea to a 
distance of one marine league, measured from extreme low tide, are of 
national ownership; but the police power, for purposes connected with 
the country’s security and the enforcement of the fiscal laws, extends to a 
distance of four marine leagues, measured from extreme low tide. 
(Jessup, op. cit., p. 49.) 


SWEDEN 
Swedish Minister to Secretary of State Bryan, March 5, 1915: 


Following directions from my Government, I have the honor to invite 
your excellency’s attention to the fact that according to a long tradition, 
the territorial waters of Sweden extend 4 nautical miles (4 minutes or 
7,420 meters) from the coast or from the farthest outlying islets or 
skerries, which are not continually washed over by the sea. (United 
States Naval War College, International Law Documents, 1918, p. 153.) 


In November, 1915, however, and in July, 1916, Sweden’s rules regarding 
belligerent submarines were made applicable only to waters within three 
nautical miles from Swedish land. Dedk and Jessup, op. cit., pp. 963, 964. 
In 1938, the limit of four marine miles was reasserted. Jbid., p. 970. 


URUGUAY 
Maritime rules of neutrality, August 7, 1914: 


Art. 2. In accordance with the principle established by the treaty of 
Montevideo in 1889 [18 Martens, Nouveau Recueil Général, 2d Series, 
p. 432] (Penal Law, article 12), and with the principles generally ac- 
cepted in these matters, the waters will be considered as territorial 
waters to a distance of 5 miles from the coast of the mainland and is- 
lands. . . . (Tbid., p. 1263.) 
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The history of this subject, particularly in connection with the fruitless 
efforts to reach agreement at the First Conference for the Progressive Codifi- 
cation of International Law at The Hague in 1930, suggests the futility of 
including in this Draft Convention a specifie provision regarding the extent 
of the belt of the marginal waters which are subjected to national authority 
for the purposes of neutrality. It may be noted that neutral duties as well 
as neutral rights would be greatly affected by a general extension of terri- 
torial waters. 

Combat in the air raises another problem of great importance to neutrals 
whose land frontiers coincide with those of a belligerent. A belligerent is, in 
principle, justified in engaging in hostile operations over the territory of its 
adversary. If, however, the result of such operations is to cause missiles to 
fall upon neutral territory, the belligerent may expose itself to neutral claims 
for damages. It is equally true that a belligerent is justified in engaging in 
hostile operations over the high seas, but the same liability might be imposed 
upon the belligerent if, in attempting to bomb an enemy warship close to 
neutral territorial waters, it dropped bombs within the three-mile limit and 
destroyed life or property therein. The case is perhaps one for an interna- 
tional application of the doctrine of abus de droit. See Lauterpacht, The 
Development of International Law by the Permanent Court of International 
Justice (1984), pp. 53-54. 

While it does not seem possible to insert here an article containing a more 
precise obligation than that stated in the text, it is believed that the principle 
may properly be set forth. In any particular factual situation it would re- 
main a question for determination whether the belligerent had shown an 
improper disregard of the rights of the sovereign of the adjacent neutral 
territory. 


ARTICLE 19 


A belligerent shall not permit its warships or military aircraft to hover off 
the coasts of a neutral State in such manner as to harass the commerce or 
industry of that State. 


COMMENT 


This article is comparable to that immediately preceding and the general 
reasoning set forth in the Comment under that article need not be repeated. 

Under existing law, a belligerent warship may not operate from within 
neutral waters against enemy or neutral shipping; such conduct falls under the 
stricture against using neutral territory as a base of operations. See Article 
16, supra. Although a belligerent is entitled to make free use of the high 
seas, its right to do so may be abused if it hovers off neutral coasts, despite 
the fact that it remains more than three miles from shore. A number of 
neutral decrees are of interest in this connection although they deal particu- 
larly with operations based upon presence within neutral waters: 


ARTICLE 19 349 


Austria (1803) 


Art. 12. By virtue of the rights proceeding from the said neutrality, 
it shall not be permissible for the vessels of the belligerent Powers to 
cruise off our ports within the distance mentioned in the foregoing article 
[cannon-shot off the coast], lying in wait for ships entering or leaving; 
still less may they remain in the said ports for the purpose of sailing 
out to meet incoming vessels or of pursuing those that wish to put to sea. 
(Deák and Jessup, Collection of Neutrality Laws (1989), p. 40.) 


BraziL (1898) 


Art. 20. Neither of the belligerents may . . . lie in ambush in the 
ports or anchorages, or in the islands and at the headlands situated in 
those [territorial] waters, on the watch for the enemy’s ships which may 
enter or leave; nor may they obtain information respecting those which 
are expected or are about to leave; nor finally, may they set sail in 
order to chase an enemy’s ship which has been sighted or signalled. 
(Ibid., p. 114.) 


General Rules of Neutrality, August 4, 1914: 


Art. 24. From the officers in command of naval forces or warships 
calling at Brazilian ports for repairs or supplies, a written declaration 
will be required that they will not capture merchant ships under their 
adversary’s flag, even outside territorial waters of Brazil, if met between 
30 degrees Long. W. Greenwich, the parallel of 4 degrees, 30 minutes N. 
and that of 30 degrees S., when these merchant ships have taken a cargo 
in Brazilian ports or'are bringing cargo to the same. (Ibid., p. 88.) 


This decree was nullified by decree No. 11209A of October 14, 1914. 
Ibid., p.91. See also the Brazilian circular of October 29, 1870, paragraph 6, 
ibid., p. 109, and the circular of April 29, 1898, paragraph 19, ibid., p. 114. 


COLOMBIA (1879, 1898) 


Art. 5. Itis absolutely prohibited to aid the belligerents with troops 
and to allow their ships to station themselves at the bays, creeks, or 
gulfs of Colombia with the object of observing hostile vessels, or of 
sending their boats to seize them. (Ibid., pp. 410, 430.) 


DENMARK 
Cf., contra, the Instructions of 1854, Article 9, zbid., p. 474. 


Ecuapor (1914) 


_ Art. 4 No warship of a belligerent nation is allowed to prepare war- 
like operations in the territorial waters of Ecuador, nor to exercise 
vigilance over enemy vessels on the said waters. (Ibid., p. 557.) 


FRANCE 


See the provision in Article 6 of the treaty of 1767 with Morocco quoted 
supra, p. 258. 
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Unirep States (1870) 


... any frequenting and use of the waters within the territorial 
jurisdiction of the United States by the armed vessels of either bellig- 
erent, whether public ships or privateers, for the purpose of preparing 
for hostile operations, or as posts of observation upon the ships of war 
or privateers or merchant vessels of the other belligerent lying within 
or being about to enter the jurisdiction of the United States, must be 
regarded as unfriendly and offensive, and in violation of that neutrality 
which it is the determination of this Government to observe... . 
(16 Stat. at L. 1135; Deák and Jessup, op. cit., p. 1192.) 


During the World War the conduct of British warships off the coast of the 
United States led to the following correspondence between the two govern- 
ments: 

The Secretary of State to the British Ambassador, Washington, December 
16, 1915: 


As His Majesty’s Government is aware, this Government has 
always regarded the practice of belligerent cruisers patrolling American 
coasts in close proximity to the territorial waters of the United States 


‘ and making the neighborhood a station for their observations as incon- 


sistent with the treatment to be expected from the naval vessels of a 
friendly power in time of war, and has maintained that the consequent 
menace of such proceedings to the freedom of American commerce is 
vexatious and uncourteous to the United States. 

I am constrained, therefore, to request that you lay this matter before 
His Majesty’s Government with the earnest request that instructions 
be issued to His Majesty’s ships to desist from a practice which this 
Government is convinced has been maintained for long periods at a 
time and which is peculiarly disagreeable to it and to American traders 
a (United States Foreign Relations, 1915, Supplement, p. 
879. 


The British Ambassador to the Secretary of State, Washington, March 
20, 1916: 


... My Government has carefully studied the contents of your 
notes. They are impressed by the fact that no suggestion seems to be 
made in either of them that British cruisers enter at all within the terri- 
torial waters of the United States, and they note that, on the contrary, 
the effect of the notes is to take exception to proceedings of these vessels 
when navigating admittedly on the high seas. The objection appears, 
indeed, to rest upon a claim to distinguish between different parts of 
the high seas, a claim which causes surprise to His Majesty’s Govern- 
ment, who are unaware of the existence of any rules or principles of 
international law which render belligerent operations which are legiti- 
mate in one part of the high seas, illegitimate in another. Under these 
circumstances it appears desirable that the position taken up by the 
United States Government should be more clearly defined. I am 
therefore instructed to have recourse to your courtesy in order to obtain 
fuller information as to the precise nature and grounds of the claims 
which are made by your Government, as well as their extent, since my 
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Government are most anxious to recognise to the full any claims of this 
nature which are well founded in law, but are naturally unable to make 
a concession of what they regard as their belligerent rights. 

The rights asserted in this respect by the United States Government 
in previous wars will no doubt be conceded by the United States Gov- 
ernment as well founded when exercised by others. It will be in your 
recollection that my predecessor, Lord Lyons, complained that Rear 
Admiral Wilkes had ordered the vessels under his command to anchor 
in such a position as to control the movements of ships desiring to enter 
or to depart from the port of Bermuda, and that he maintained a system 
of cruising in the neutral waters of Bermuda in excess of his rights as a 
belligerent. The charge was thus of a far more serious nature than that 
which the United States Government now makes against His Majesty’s 
ships. Admiral Wilkes in his reply, which was communicated officially 
by Mr. Secretary of State Seward to His Majesty’s Legation on January 
15, 1863, asserted that his vessels ‘‘but maintained a system of cruising 
outside of the neutral waters of Bermuda in and under our rights as a 
belligerent.” It is clear, therefore, that this officer of the United States 
Navy, whose view was evidently endorsed by the United States Govern- 
ment, considered that his proceedings were fully justified so long as he 
could maintain that they had been restricted to the very practice of 
which the United States Government now complain, though resorted to 
in a far less aggravated form by His Majesty’s ships, and of which they 
appear actually to desire to impugn the legality. (I bid., 1916, Supple- 
ment, pp. 759-760.) 


The Secretary of State to the British Ambassador, Washington, April 
26, 1916: 


In reply it may be stated that the Government of the United 

States advances no claim that British vessels which have been and are 
cruising off American ports beyond the three-mile limit have not in so 
doing been within their strict legal rights under international law. The 
grounds for the objection of the Government of the United States to the 
continued presence of belligerent vessels of war cruising in close proxim- 
ity to American ports are based, not upon the illegality of such action, 
but upon the irritation which it naturally causes to a neutral country. 
The continued presence of British ships in the offings of the great Amer- 
ican commercial centers is, I believe your Government will agree, an 
inevitable source of annoyance and offense. The cases of the Vinland 
and Zealandia show how belligerent vessels may be the cause of offense, 
and illustrate how the presence of vessels in such close proximity to the 
coast of a neutral country may easily become the cause of controversy. 
The irritation aroused by such a practice was, during the American 
Civil War, manifested by Great Britain in the cases of the warships 
under the command of Rear Admiral Wilkes, U.S.N., to which you have 
called attention, and was the subject of protest by the British Govern- 
ment. The circumstances in those cases, however, were very different 
from the present, and the practice complained of far less offensive. ‘The 
cruising, against which Great Britain protested, was done in the vicinity 
of small islands near the American coast which, after the blockade of 
the southern ports had been established, were used as rendezvous for 
vessels notoriously engaged in running the blockade. In the present 
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case British cruisers are patrolling off the great ports of this country 
from which trade routes diverge to all parts of the world, particularly to 
Great Britain and her allies. 

In this connection, as showing that for over a century the objections 
of this Government to British vessels hovering about the coasts have 
been maintained, I take the liberty of quoting from a letter of Mr. 
Madison, then Secretary of State, dated May 20, 1807, to Messrs. 
Monroe and Pinkney: 


It is much regretted that provision could not be obtained against 
the practice of British cruisers in hovering and taking stations for the 
purpose of surprising trade going in and out of our harbors; a practice 
which the British Government felt to be unjust to the dignity and 
rights of that nation at periods when it was neutral. 


It is thus seen that the contention of this Government in the present 
war is in no way a departure from the attitude taken in the early days 
of the Republic, the conduct of American naval officers during the Civil 
War, referred to above, having at least the justification of having been 
carried out in proximity to the seat of naval operations. : . . 

Further reasons, if necessary, may be adduced to oppose the British 
practice. In time of peace the mobilization of an army, particularly if 
near the frontier, has often been regarded as a ground for serious offense 
and been made the subject of protest by the government of a neigh- ` 
boring country. In the present war it has even been the ground for a 
declaration of war and the beginning of hostilities. ‘Upon the same 
principle the constant and menacing presence of cruisers on the high 
seas near the ports of a neutral country may be regarded according to 
the canons of international courtesy as a just ground for offense, al- 
though it may be strictly legal. 

I have shown, I believe, that this Government’s contention is sup~ 
ported not only by ample precedents extending through American and 
British relations since the early years of the Republic and by the analogy 
in the mobilization of armed forces near an international boundary, but 
also by the lack of a sufficient excuse for such an objectionable practice 
as I have had the unpleasant duty of bringing to your excellency’s at- 
tention. I trust, therefore, that your Government will be willing to 
recognize my Government’s contention to the extent of instructing His 
Majesty’s cruisers to withdraw from the vicinity of the territorial waters 
of the United States and remain at such distances from American har- 
bors and coasts as to avoid the annoying and inquisitorial methods which 
have compelled this Government to complain formally to your ex- 
cellency’s Government. (Jbid., pp. 763-764.) 


The British Government apparently issued instructions to British war- 
ships ‘not to approach Ambrose Light nearer than six miles.” Ibid., p. 
780. i 

The question does not seem to have come to any definite conclusion but 
the discussion of it suggests the desirability of this article even though at the 
Same time it indicates that the article is legislative in character. 

In the note of July 11, 1916, concerning the Zealandia, the United States 
said: 
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. . . the search of an American vessel only a short distance beyond 
three miles from shore, in the harbor of a neutral country and in charge 
of the customs officials of Mexico, is an undue and discourteous exercise 
of belligerent rights. (/bid., p. 688.) 


ARTICLE 20 


(1) A belligerent shall forbid its merchant vessels to display the flag of a 
neutral State, or otherwise to represent themselves to be neutral vessels. 

(2) If a belligerent authorizes or permits its merchant vessels to display 
the flag of a neutral State or otherwise to represent themselves to be neutral 
vessels, any neutral State may forbid to all the merchant vessels of that 
belligerent access to its territory during the war. 

(3) If a merchant vessel of a belligerent without authorization or permis- 
sion displays the flag of a neutral State or otherwise represents itself to be a 
neutral vessel, any neutral State may forbid to that vessel access to its 
territory during the war. 


COMPARABLE TEXTS 


Institut de droit international, 1918: 


Art. 15. Moyens perfides et barbares. Les ruses de guerre sont con- 
siderées comme licites. Toutefois, les moyens qui impliquent la perfidie 
sont défendus. 

Ainsi il est interdit: . . . 

2° d’user indûment du pavillon parlementaire, de faire usage de faux 
pavillons, uniformes ou insignes, quels qu’ils soient, notamment de ceux 
de l’ennemi, ainsi que des signes distinctifs de l’assistance hospitalière 
indiqués aux articles 41 et 42. 

International Law Association, 1920: 


Art.17b. A merchant vessel, whether belligerent or neutral, shall not, 
under any circumstances, fly a false flag or wear false colours. 


COMMENT 


Paragraph (1) of this article imposes upon a belligerent a duty to forbid 
its merchant vessels to simulate the appearance of neutral vessels. The 
second and third paragraphs provide means for the enforcement of the rule 
or penalties for its evasion. Paragraph (2) deals with a case in which a 
belligerent has itself violated the rule stated in paragraph (1). In such case 
the penalty may attach to all merchant vessels of that belligerent. Para- 
graph (8) deals with a case in which the belligerent itself is not chargeable 
with any breach of duty but in which an individual vessel has evaded or 
violated a belligerent’s prohibition; in this case the penalty is applicable only 
to the individual vessel. The Dutch notification of March 13, 1915, is 
illustrative: 


Merchant vessels of foreign nationality which are within Netherland 
jurisdiction and which assume the appearance of possessing Netherland 
nationality or of belonging to Netherland owners by hoisting the Nether- 
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land flag or an international name-signal belonging to a Netherland 
merchant vessel, or by applying painting, names, or other distinguishing 
marks to the hull, funnels, and parts of the rigging, will have such 
measures applied to them as to prevent their departure from and passage 
through Netherland jurisdiction. (Deák and Jessup, op. cit., p. 823.) 


This article is legislative in character. A long series of precedents support 
the right of a belligerent to use a neutral flag as a ruse de guerre. Objections 
to the rule have, however, been frequently expressed and the dissatisfaction 
with it seems to be growing. It seems desirable and practicable to change 
the rule. 

This article deals with the abuse of the neutral flag by belligerent mer- 
chant vessels only; it does not deal with the use of the neutral flag by bellig- 
erent war vessels. The use of this ruse de guerre by war vessels seems to be 
the older practice. The two subjects are quite distinct but are frequently 
confused. 

The practice of warships and privateers in using false flags was so common 
by the seventeenth century that: 


People are not so easily cozened with counterfeit flags as they have 
been, for the often practice of such strategems makes men more cautious. 
(5 N si Tracts of Sir William Monson, p. 138, Vol. 47, Naval Records 
Society. 


In the seventeenth century, however, nations did attempt to prevent 
or punish the use of foreign flags. In 1635 the Earl of Lindsay instructed the 
Naval Officers: 


If you chance to meet with any strangers’ ships riding at anchor in 
any of his Majesty’s bays or harbours with counterfeit colours, which 
is a practice of late much used to entrap such foreigners as trade on his 
Majesty’s coasts, you are to apprehend and bring them in to me, or send 
them safe into some of his Majesty’s ports, to answer such their pre- 
sumption and offence according to law. (4 Ibid., pp. 3, 6.) 


In the same source and at about the same time the following inconsistent 
position is found: 


In some cases an Admiral will suffer many ships to wear their flags as 
Admirals, and seeming to be of divers nations, and their ships to work 
like merchantmen, because they shall not be taken to be a fleet of ships 
at war till he has an opportunity to charge them, and then to take upon 
him his right shape. (Zbid., pp. 119, 127.) 


On June 10, 1675, Sir Lionel Jenkins made a report to the King in the case 
of two Swedish vessels seized by a Brandenburg privateer which flew the 
English flag at the time of capture. Jenkins recommended that the Swedish 
vessels, which had been brought into a British port, should be restored to 
their owners, largely on the ground that they were taken within the King’s 
Chambers, but in the course of his opinion he spoke of the ‘‘insufferable 


ARTICLE 20 355 


Abuse of Your Majesty’s Flag.” 2 Wynne, The Life of Sir Leoline Jenkins 
(1724), p. 751. 

French ordinances of 1650 and 1662 forbade French vessels to make war 
under the flags of others, and Louis XIV’s ordinance of 1674 declared that a 
privateer found to have several flags aboard was to be proceeded against as 
a public robber because it was to be presumed he would use a foreign flag 
to deceive a vessel and engage it in combat. This provision, however, was 
superseded in 1681 and the use of false flags continued. 1 Valin, T'razté 
des prises (1763), pp. 40-41. Later, other nations also objected to abuse 
of the neutral flag; for example, Sweden in 1800 (2 Ortolan, Régles Inter- 
nationales et Diplomatie de la Mer (4th ed. 1869), p. 375 ff.) and the United 
States in 1868, 1902 and 1915 (United States Foreign Relations, 1868, Pt. IT, 
pp. 364 and 369; but cf. ibid., 1874, p. 183, where Secretary Fish stated that 
the use of a neutral flag was a common stratagem; ibid., 1902, p. 1073; tbid., 
1915, Supplement, pp. 100-101). 

States, however, dropped their general objections to the use of a foreign 
flag but forbade attack under a false flag. The French ordinance of 1681 
(Titre des Prises, Art. 5) declared that a vessel which fought under a flag 
other than that of the State from which it had a commission was good prize. 
If it were armed for war the crew were to be treated as pirates. 1 Lebeau, 
Nouveau Code des Prises (1799), p. 82. In 1696, officers of French vessels 
were forbidden to fire an affirming shot under any flag but the French. Jbid., 
p. 223. This rule was apparently approved by the French prize courts in 
1798 and in 1815 although the Council of State declared in 1815 that it was 
permissible to fly a false flag to escape the surveillance of a belligerent. 2 
de Cussy, Phases et Causes Célébres du Droit Maritime des Nations (1856), 
p. 154, and 1 ibid., p.259n. See also 1 Pistoye et Duverdy, Traité des Prises 
Maritimes (1859), p. 239. The British resorted to the use of foreign flags, 
on occasion going close to perfidy (Butler and Maccoby, The Development of 
International Law (1928), p. 186, speaking of instances that occurred in 1705 
and 1706) and, according to Valin, firing an affirming gun under a false flag, 
declaring it was sufficient if they forebore to fight under a foreign flag. The 
French privateers retaliated in kind. 1 Valin, op. cit.,p.42. In 1800 several 
English ships having seized a Swedish (neutral) merchant vessel and making 
use of that vessel under a neutral flag, captured two Spanish frigates. 
Sweden protested without result. 2 Ortolan, op. cit., p. 375 ff. 

The use of a false flag thus became an accepted stratagem, limited by the 
rule that a warship must not actually attack under a foreign flag. United 
States Naval War College, International Law Situations, 1901, p.7. The prac- 
tice was adopted by Austria, Italy (Perels, Das internationale öffentliche Seerecht 
der Gegenwart (2d ed. 1908), p. 182 n.), Germany (Huberich and King, The 
Prize Code of the German Empire (1915), Art. 82), Great Britain, Japan, 
Portugal and the United States (United States Naval War College, Interna- 
tional Law Topics, 1906, pp. 12-17). Authorities differed, however, as to 
precisely what acts could properly be performed under a false flag. 


356 NEUTRALITY IN NAVAL AND AËRIAL WAR 


In the Naval War Code of 1900, the United States forbade the use of false 
colors by warships (Art. 7). The practice had been forbidden in land war- 
fare and its continuance in sea warfare was considered undesirable. When 
the code was reconsidered in 1903, the prohibition was dropped because, 
pending some international agreement, it placed the United States at a 
disadvantage. United States Naval War College, International Law Dis- 
cussions, 1903, pp. 37-42. 

The use of false colors by merchant vessels was so common in the eight- 
eenth century as to merit special mention in Russian instructions to priva- 
teers. 4 Martens, Recueil, 2d ed., p. 337. See also 1 Hübner, De la Saisie 
des Bâtiments Neutres (1759), Pt. 2, Ch. ITT, Sees. 83-4. The subject engaged 
the interest of Prussia which declared in 1781: 


As, however, it is being stated publicly and in some localities com- 
plaint is being made, that foreign ships, even ships belonging to the 
belligerent nations, are making use of the royal flag, and under its pro- 
tection are carrying on an illicit trade, His Royal Majesty declares 
solemnly, in consequence, that the use of his flag has been granted to 
no one and that no passes will be issued to any one, except to veritable 
and true subjects ... and that . . . if other and foreign shippers, 
such as are not provided with Prussian passes, make use of the Prussian 
flag which His Majesty cannot prevent on the open sea, His Majesty 
will not afford them either protection or assistance, but will leave them 
to their own fate. (Scott, The Armed Neutralities of 1780 and 1800 
(1918), pp. 411-412; Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 651.) 


The Scandinavian countries began at this time to prohibit their vessels, when 
neutral, from carrying false flags and attempted to confine the use of indicia 
of natiohal character to bona fide nationals, as the regulations for the is- 
suance of sea passes show: Scott, op. cit., pp. 550, 618 and 631. Bremen 
(Deák and Jessup, op. cit., p. 682), Hamburg (zbid., p. 636), Hanover (zbzd., 
p. 640) and Lübeck (zbzd., p. 645) in 1854 forbade the flying of a foreign flag. 
Sweden in 1854 and 1904 forbade captains of Swedish merchant vessels to 
fly a foreign flag under any pretext whatever. Ibid., pp. 956, 960. Den- 
mark in 1898 and 1914 (zbid., pp. 484, 525) and Norway in 1854 (ibid., p. 833) 
enacted similar rules. 

American sensitivity regarding visit and search enabled slavers on the 
African coast to use the American flag to escape British patrols and serious 
abuses resulted. Soulsby, The Right of Search and the Slave Trade in Anglo- 
American Relations, 1814-1862 (1933). On at least one occasion, however, 
a United States vessel, the Alligator, captured four French vessels alleged to 
be slavers on suspicion that they were really American and not French and 
were abusing the American flag. The United States disclaimed any right in 
time of peace to search a vessel carrying a flag other than her own. 2 Moore, 
Digest of International Law (1906), p. 920. 

The use of a neutral flag was frequently employed by merchant vessels in 
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time of war to escape capture as enemy vessels. It was expressly permitted 
to foreigners by the British Merchant Shipping Act of 1894, Sec. 691. Italy 
had a similar provision. United States Foreign Relations, 1915, Supplement, 
p. 124. 

Article 51 of the Rumanian Prize Code provided: 


Jusqu'à preuve contraire, sont considérés comme présentant le 
caractère ennemi: . . . les vaisseaux . . . naviguant en fraude sous un 
autre pavillon que celui qu'ils ont le droit d’arborer. (Verzijl, Le Droit 
des Prises de la Grande Guerre (1924), p. 1195.) 


During the World War, the British made widespread use of the flags of 
neutrals. In February, 1915, the British ordered their merchant vessels 
to simulate neutrals as closely as possible in lighting and painting and de- 
clared that the use of false colors and disguises to escape capture was a well- 
established custom in international law. The United States, on the same 
day, protested against the use of its flag and, while conceding the propriety 
of an occasional use of a neutral flag as a ruse de guerre, declared that a policy 
of general misuse of a neutral flag was very different. United States Foreign 
Relations, 1915, Supplement, pp. 100-101. The Scandinavian States joined 
in a protest, the Swedish Government declaring: 


The tolerance which may have been accorded to isolated incidents in 
the past is no longer possible under the present conditions of the war, 
especially since it has become a question of systematic and premeditated 
misuse. The Royal Government hopes, therefore, that the Royal 
British Government will employ all the means in its power to prevent 
such misuse, and reserves all its rights with regard to the damages and 
losses ee might result, should this hope not be realized. (Ibid., 
p. 139. 


The Netherlands said “‘the use of a state’s flag without its consent is never- 
theless an abuse.” A provision of a British merchant code could not be 
invoked to establish a British right to use the Dutch flag. The Netherlands, 
therefore, demanded that Great Britain refrain from approving an abuse of 
the Dutch flag. Jbid., p. 134. The United States proposed the adoption of 
the rule set forth in the instant article although the proposal was based upon 
expediency rather than upon law. Jbzd., pp. 119-120. Italy took a similar 
stand: 


The Royal Government is disposed to admit in accordance with a 
regulation, which is indeed included in the mercantile marine code, that 
a foreign ship belonging to the merchant marine of a belligerent state 
can, to escape from the enemy, hoist the Italian flag without infringing 
by that act any regular right under law, international or internal. It 
does not believe, however, that such a use tolerated by law under ex- 
ceptional conditions particularly urgent, although normally condemned 
under severe penalties, could be adopted almost as a rule without there 
ensuing from it inconveniences and perils of various kinds to the na- 
tional marine. (Ibid., p. 124.) 
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Great Britain declined the American proposal and remained unmoved by 
neutral protests, but in October, 1915, it forbade armed merchant ships to 
adopt any form of disguise which might cause them to be mistaken for 
neutral ships. United States Foreign Relations, 1916, Supplement, p. 251. 
It used neutral flags, however, on its decoy ships or “‘Q-ships’”’ which were 
disguised as merchant vessels until they went into action. The American 
flag, for example, was used by the Baralong until it actually opened fire upon 
a German submarine. 2 Savage, Policy of the United States Toward Mari- 
time Commerce in War (1936), Doc. No. 149, pp. 431-432. See also United 
States Foreign Relations, 1915, Supplement, pp. 576, 650. 

A German merchant vessel, the Colon, entered Civitavecchia on May 17, 
1915, flying the Spanish flag, “pour échapper, déclara le capitaine, à la 
vigilance des escadres françaises et anglaises.” The ship was condemned as 
an enemy vessel. The Colon (1919), Fauchille et Basdevant, Jurisprudence 
italienne en matière de prises maritimes (1921), p. 391. 

The Report of the Advisory Committee of the American Delegation to 
the Washington Conference on the Limitation of Armament included the 
following statement: ‘Laws should also be made which prohibit the use of 
false flags and offensive arming of merchant vessels.” Conference on the 
Limitation of Armament, Washington, 1922, p. 496. 

A note to Article 17 of the Italian rules of maritime war of 1927 (which 
article prohibits combat under a false flag) states that it is legitimate for a 
ship to chase or to attempt to escape under a flag not its own. Norme di 
Diritio Marittimo di Guerra (July 1927), p. 16. The prohibition against 
combat under a false flag is repeated in Article 138 of the Italian Law of War 
of July 8, 1938. Gazzetta Ufficiale, Supplemento No. 211, Sept. 15, 1938, p. 
15. 

Article 91 of the French instructions of March 8, 1934, prescribes the 
hoisting of its flag by a warship before it signals a vessel to stop for visit and 
search. 2 Recueil général périodique et critique, 1935, Pt. 6, p. 6. 

In 1937 it was reported that during the Spanish civil war the government 
of General Franco issued a press communiqué dated March 28 relative to 
the case of the Mar Cantabrico, a Spanish merchant vessel carrying muni- 
tions for the Loyalist government. The press communiqué stated that the 
Mar Cantabrico was disguised as an English merchant vessel and flew the 
English flag. It stated that this practice had become common and 
continued: 

L’heure semble arrivée, pour l’Angleterre, si fière de sa souveraineté, de 
mettre fin 4 cette duperie de pavillon et de ne pas continuer 4 se faire la 
complice, par son silence et son manque de réaction, de tant de manéges 
illicites et criminels. 

Le respect de la considération que Espagne nationale a pour le 
pavillon anglais va se perdre peu & peu. 


Le prestige de sa flotte, qui, plus que jamais est exposé, exige que 
lAngleterre change promptement d’attitude. (3 Revue internationale 
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française du droit des gens (1937), p. 203; see also Yves Le Jemtel, 
L’ Assistance hostile dans les guerres maritimes modernes (1938), p. 222.) 


For the use of neutral flags by belligerent warships during the World War, 
see also Norman-Jones, “The Merchant Navy in War,” 76 Journal of the 
Royal United Service Institution, pp. 701, 717, and Spindler, Das geheimnis- 
volle Schiff (1921). 

It is true that a neutral State has a general interest in any abuse of its 
flag and therefore any question of the use of the neutral flag as a ruse de guerre 
would be appropriate for inclusion in this Draft Convention. The use of 
the ruse by a war vessel, however, is of chief concern in engagements between 
the armed forces of the two belligerents and the neutral State is only indi- 
rectly concerned. The situation is thus different from that which existed 
in the earlier days of privateering when merchant vessels could engage priva- 
teers in not too unequal combat. The use of the neutral flag by belligerent 
merchant vessels, however, or any other simulation of neutral character, 
almost inevitably results in peril to neutral merchantmen, especially since 
the introduction of the submarine as a naval vessel. The same considera- 
tions would be applicable if aircraft were used for visiting and searching 
commercial vessels. The adoption of this article would be quite essential 
to the successful operation of the system of certification. See Articles 41- 
48. The arguments in its favor are akin to those advanced in the Comment 
to Articles 2, 28 and 55, which deal with the arming of merchantmen. 

In regard to the penalties provided by paragraphs (2) and (3) of this 
article, attention may be ealled to the fact that if a belligerent merchant 
vessel displays the neutral flag of any neutral State, not only the neutral 
State whose flag is fown but any other neutral State may enforce the penalty. 
The reason for suggesting this rule is the common interest of all neutral 
States in any abuse of the neutral flag. It is in a sense a specific application 
of the general principle contained in the “‘ Additional Declaration” at the end 
of this Draft (see infra, p. 788). It is also true that it would not always be 
possible to detect every case of abuse of the neutral flag, and it is not un- 
reasonable to assume that if a belligerent merchantman on one occasion dis- 
plays the flag of one neutral State, it may subsequently, either on that or on 
another voyage, display the flag of another neutral State. The right to apply 
the penalty is accordingly shared by all neutral States, and the offending 
belligerent vessel or vessels might be debarred from visiting any neutral port 
anywhere in the world. 
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A belligerent may, within its territory or within territory held in military 
occupation, in case of urgent necessity, requisition a neutral vessel privately 
owned and operated, or cargo owned by nationals of a neutral State, if the 
vessel or the cargo was brought into such territory voluntarily and not as 
the result of compulsion or pressure exercised by the belligerent or by an 
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allied belligerent; provided that this privilege may be exercised by a bel- 
ligerent only if it pays the fair market value, under prevailing conditions, 
of the vessel or cargo requisitioned. 


COMPARABLE TEXTS 


Institut de Droit International, 1898: 


Art. 39. Le droit d’angarie est supprimé, soit en temps de paix, soit 
en temps de guerre, quant aux navires neutres. 


Institut de Droit International, 1918: 


Art. 106. Si le navire saisi ou sa cargaison est nécessaire au capteur 
pour un usage publie immédiat, il peut les employer à cet usage. Dans 
ce cas, il sera fait du navire et de la cargaison, par des personnes impar- 
tiales, une estimation et un inventaire soigneux qui, joints au dossier de 
la saisie, seront transmis au tribunal des prises. 


International Law Association, 1920: 


Appendix III, Art. XXVIIA. A belligerent Power is entitled to req- 
uisition neutral ships and their contents whether they belong to neutral 
companies or neutral private persons, which are within its jurisdiction, 
provided such ships or their contents are required for national purposes. 
Such ships shall be returned to the country of thelr owners as soon as 
possible, and an indemnity shall be paid proportionate to the value of 
the ships or contents used and the duration of usage. 

Provided that this right of the belligerent shall not extend to neutral 
ships and their contents merely by the fact that they have been brought 
within his jurisdiction by the action of belligerent men of war in the 
exercise of the right of visit and search. 

Art. 114. If merchandise not liable to confiscation as absolute 
contraband has been destroyed, its owner is entitled to be indemnified. 

If the captor has made use of the vessel or the cargo after seizure, 
he shall, if such seizure has been declared illegal, pay to the parties 
interested an equitable indemnity, in accordance with the documents 
drawn up at the time of the user. 


COMMENT 


The subject of requisition of neutral property which is covered by this 
article is by no means free from difficulty. The particular phase of the 
subject here dealt with was not treated at the Hague Conferences of 1899 
and 1907 nor at the London Naval Conference of 1908-1909. Under the 
comparable texts quoted above is included that adopted by the Institut in 
1898, but it is to be noted that in 1906 a draft article prohibiting the exercise 
of the so-called right of angary, was not accepted. 21 Annuaire, p. 406. At 
the Hague Conferences, consideration was given to the problem of requisi- 
tions in the course of military operations on land, as, for example, in the 
Annex to the 4th Convention of 1899, containing Regulations Respecting the 
Laws and Customs of War on Land, Articles 52-54. The 5th Convention 
of 1907 on Rights of Neutrals in Land War provides as follows in Article 19: 


ARTICLE 21 361 


Railway material coming from the territory of neutral Powers, 
whether it be the property of the said Powers or of Companies or private 
persons, and recognizable as such, shall not be requisitioned or utilized 
by a belligerent except where and to the extent that it is absolutely 
necessary. It shall be sent back as soon as possible to the country of 
origin. 

A neutral Power may likewise, in case of necessity, retain and utilize 
to an equal extent material coming from the territory of the belligerent 
Power. 

Compensation shall be paid by one party or the other in proportion 
to the material used, and to the period of usage. 


The fourth voeu adopted by the 1907 Conference expressed the hope that 
“the Powers may apply, as far as possible, to war by sea the principles of 
the Convention relative to the laws and customs of war on land.” For 
proposed texts see 3 Proceedings of the Hague Peace Conferences: The 
Conference of 1907 (1921), pp. 266-270. 

Practice on the subject has not been wholly consistent. It is not possible 
to assert that the instant text is merely a declaration of existing law, and it 
is advanced here as an indication of what appears to be a rule sound on 
principle and supported by at least some practice of States. The text does 
not deal with all forms of requisition but only with the requisition of vessels 
and cargoes, and it permits such requisition provided three conditions are 
satisfied: (1) the existence of urgent necessity; (2) the voluntary presence of 
the vessel or cargo within the territory of the belligerent; and (3) the pay- 
ment of compensation. In the analysis which follows, it will be apparent 
that there is general agreement only upon the third of these conditions. 
It has been argued that the requisitioning of neutral vessels and cargoes is 
merely one aspect of the exercise of the State power over all property within 
its jurisdiction, and that no urgent necessity for the exercise of this right 
need be shown. At times the ill-defined and much controverted right of 
‘“sngary” has been invoked. The requirement of voluntary presence of 
the property arises most frequently in those cases in which the belligerent 
seeks to requisition property captured as prize prior to condemnation by a 
prize court. The practice of preémpting neutral cargoes under such circum- 
stances is sometimes classified under the heading of “requisition”, but in 
this Convention it is dealt with separately; see Article 63 (h), infra, for a 
provision permitting the preémption of certain neutral cargoes. 

Treaties. The following analysis of treaty provisions does not purport 
to be complete but is rather a selective review of provisions contained in a 
large number of treaties which are believed to be fairly representative. 

A number of treaties provide for the complete exemption of the nationals 
of one contracting party from requisitions by the other contracting party. 
Thus Article VII of the treaty of 1795 between the United States and Spain 
reads as follows: 
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And it is agreed that the Subjects or Citizens of each of the contract- 
ing Parties, their Vessels, or effects shall not be liable to any embargo 
or detention on the part of the other for any military expedition or 
other public or private porpose [sic] whatever; . . . (2 Miller, Treaties 
of the United States (1931), p. 323.) 


This provision was interpreted by both parties, and by the Spanish Treaty 
Claims Commission, as embracing within the exemption real and personal 
property on land, as well as vessels and cargoes. 6 Moore, Digest of Inter- 
national Law (1906), pp. 909, 923; United States Foreign Relations, 1896, 
pp. 670, 673; see also Borchard, The Diplomatic Protection of Citizens Abroad 
(1916), p. 266. Another treaty with similarly sweeping provisions was that 
between Prussia and the United States, 1785. Deák and Jessup, Collection 
of Neutrality Laws (1939), Pt. II, No.4. A number of German treaties (with 
Salvador, 1870, Portugal, 1872, Dominican Republic, 1885, Guatemala, 
1887, Nicaragua, 1896), while seemingly forbidding requisitions in general 
terms, contained provisions for compensation in case of requisition of vessels 
(see infra). Many treaties forbid military requisitions in general from the 
nationals of one party residing or established in the territory of the other: 
United States-Argentina, 1853 (1 Malloy, Treaties, Conventions, etc. (1910), 
p. 23); United States-Costa Rica, 1851 (5 Miller, op. cit., p. 993); United 
States-Honduras, 1864 (1 Malloy, op. cit., p. 955); United States-Paraguay, 
1859 (2 ibid., p. 1867); Chile-the German Zollverein, 1862 (19 Martens, Nou- 
veau Recueil Général, p. 202); Paraguay-the Zollverein, 1860 (:bid., p. 160); 
United States-Venezuela, 1860 (2 Malloy, op. cit., p. 1846); United States- 
Haiti, 1864 (1 ibid., p. 922); United States-Dominican Republic, 1867 (1 
ibid., p. 404); United States-Tonga, 1886 (2 ibid., p. 1783); Great Britain- 
Bolivia, 1840 (29 British and Foreign State Papers, p. 40); Great Britain- 
Costa Rica, 1849 (Great Britain, Handbook of Commercial Treaties (4th ed. 
1931), p. 128); Great Britain-Peru, 1850 (ibid., p. 533). Such treaties would 
apparently not apply to requisitions of vessels belonging to non-resident 
neutrals. However, the treaty of Great Britain with Nicaragua, 1905, pro- 
vides for the exemption of the subjects or citizens of one party in the Do- 
minions of the other from “‘every species of military requisitions or service.” 
Ibid., p. 475. 

A considerable number of treaties exempt from requisition all property 
except real property, for quartering of soldiers or otherwise, and sometimes 
“natural services”; such treaties usually contain provisions to the effect 
that in respect to the exceptions, the nationals of the other party must be 
treated on an equal basis with the party’s own nationals. Thus, Article 4 
of the British-Latvian treaty of 1923 reads as follows: 


The subjects or citizens of each of the contracting parties in the 
territories of the other shall be . . . exempted from . . . any military 
exactions or requisitions. The charges connected with the possession 
by any title of landed property are, however, excepted as well as com- 
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pulsory billeting and other special military exactions or requisitions, to 
which all subjects or citizens of that party may be liable as owners or 
occupiers of buildings orland. (Great Britain, Handbook of Commercial 
Treaties (4th ed. 1931), p. 400.) 


Identical provisions are found in Great Britain-Estonia, 1926 (zbzd., p. 184), 
and Great Britain-Yugoslavia, 1927 (zbid., p. 783). Similar provisions are 
contained, e.g., in the following treaties: Germany-Italy, 1891 (17 Martens, 
Nouveau Recueil Général, 2d ser., p. 716); Germany-Greece, 1884 (10 ibid., 
p. 463); Germany-Serbia, 1892 (19 ibid., p. 850; by the 1904 treaty, 34 tbid., 
p. 602, however, tenants of real property were exempted from quartering) ; 
Germany-Rumania, 1893 (19 zbid., p. 921); Germany-Russia, 1894 (20 zbid., 
p. 8); Germany-Bulgaria, 1905 (34 ibid., pp. 669, 683, exemption from billet- 
ing); Great Britain-Japan, 1911 (Great Britain, Handbook of Commercial 
Treaties (4th ed., 1931), p. 385; and cf. Great Britain-Portugal, 1914, infra); 
United States-Serbia, 1881 (2 Malloy, op. cit., p. 1615, exemption from billet- 
ing). The German-Mexican treaty of 1882 and the German-Spanish 
treaty of 1883, in addition to provisions similar to the above, dealt in par- 
ticular terms with vessels (see infra). 

At least one treaty, on the other hand, prohibited the billeting of soldiers 
in the houses of the other party’s nationals without mentioning other types 
of requisitions: United States-Two Sicilies, 1855 (2 Malloy, op. cit., p. 1816). 

Treaties prohibiting requisition or compulsory detention and use of vessels 
were very common in the seventeenth and eighteenth centuries: England- 
Portugal, 1642 (6 Dumont, Corps Universel Diplomatique du Droit des Gens, 
Pt. I, p. 239), 1654 (ibid., Pt. II, p. 83); France-Denmark, 1645 (sbid., Pt. I, 
p. 329), 1742 (1 Wenck, Codex Juris Gentium Recentissimi (1781), p. 622); 
Denmark-Netherlands, 1645 (6 Dumont, op. cit., Pt. I, p. 313); France-Spain, 
1659 (bid., Pt. II, p. 266); England-Spain, 1667 (7 ibid., Pt. I, p. 30); France- 
Netherlands, 1713 (8 ibid., Pt. I, p. 379), 1739 (1 Wenck, op. cii., p. 420); 
Empire-Spain, 1725 (8 Dumont, op. cit., Pt. II, p. 117); Naples-Netherlands, 
1753 (2 Wenck, op. cit., p. 762); Russia-Denmark, 1782 (2 Martens, Kecuerl, 
p. 290); United States-Netherlands, 1782 (2 Miller, op. cit., p. 66); United 
States-Sweden, 1783 (2 ibid., p. 137); France-Russia, 1786 (8 Martens, Re- 
cueil, p. 14). In the nineteenth century such treaties were less common; 
they included Russia-Sweden, 1801 (Deák and Jessup, op. cit., Pt. II, No. 
58); United States-Sweden and Norway, 1816 (2 Miller, op. cit., p. 611), 
1827 (3 ibid., p. 297); Prussia-Denmark, 1818 (4 Martens, Nouveau Recueil, 
p. 531), 1864 (17 Martens, Nouveau Recueil Général, Pt. II, p. 475); United 
States-Turkey, 1830 (8 Miller, op. cit., p. 543, use for shipment of troops, 
munitions, and other objects of war, without captain’s or proprietors’ con- 
sent, prohibited); United States-Morocco, 1836 (4 ibid., p. 63); Denmark- 
Venezuela, 1838 (15 Martens, Nouveau Recueil, p.438); United States-China, 
1844 (4 Miller, op. cii., p. 568); Denmark-Greece, 1846 (9 Martens, Nouveau 
Recueil Général, p. 498); Italy-Dominican Republic, 1886 (18 ibid., 2d ser., 
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p. 665). In the twentieth century only one treaty specifically exempting 
vessels has been found: Italy-Nicaragua, 1906 (35 ibid., p. 270). General 
exemptions from requisitions would, of course, likewise cover the case of 
vessels. 

Treaties conditionally permitting requisitions are very numerous. Ex- 
propriation for public use with proper compensation is expressly recognized 
in some treaties. Thus, while Article 3 of the treaty of the United States 
with Iraq and Great Britain of 1930 (United States Treaty Series, No. 835) 
says that “Vested American property rights in Iraq shall be respected and 
in no way impaired,” the protocol of signature (tbid., p. 47) states: 


‘(4) It is understood that article 3 of the Convention signed this day 
does not prohibit the Iraq Government from expropriating American 
property for public purposes under normal expropriation laws of general 
application, and subject to the previous provision for just and reasonable 
compensation. | 


The treaty between The Netherlands and Guatemala, 1856, contains the fol- 
lowing provision: 

X. The citizens and subjects of the respective States cannot be sub- 
jected to any embargo nor be detained with their ships, crews, cargoes, 
or goods for any warlike expedition whatever, nor for any public or 
private use, without immediate and complete indemnification to those 
interested, for such use and for the damage and injury, unless quite 
accidental, caused by such compelled service. (56 British and Foreign 
State Papers, p. 601.) 


The treaty of 1923 between the United States and Germany (United States 
Treaty Sertes, No. 725) contains the following provision: 


Art. I... . Their property shall not be taken without due process 
of law and without payment of just compensation. 


Identical provisions are found in the treaties of the United States with 
Hungary, 1925 (zbid., No. 748); Estonia, 1925 (zbid., No. 736); Salvador, 
1926 (ibid., No. 827); Honduras, 1927 (ibid., No. 764); Latvia, 1928 (zbid., 
No. 765); Austria, 1928 (ibid., No. 838); and Poland, 1931 (ibid., No. 862). 
Article III of the treaty of the United States with the Congo Free State, 
1891, provided that property of the citizens and inhabitants of one party 
shall not be taken by the other party ‘“‘for the public service without an 
ample and sufficient compensation.” 1 Malloy, op. cit., p. 328. The fol- 
lowing treaties, all of a similar pattern in this respect, specifically mention 
vessels along with other property that is not to be taken without indemnifica- 
tion: United States and Brazil, 1828 (8 Miller, op. cit., p. 456); Central 
America, 1825 (3 ibid., p. 214); Chile, 1832 (8 ibid., p. 675); Colombia, 
1824 (3 ibid., p. 166), 1846 (5 zbid., p. 120); Ecuador, 1839 (4 ibid., p. 212); 
Guatemala, 1849 (5 ibid., p. 552); Mexico, 1831 (3 ibid., p. 605); United 
States-Peru-Bolivia, 1836 (4 ibid., p. 74); El Salvador, 1850 (5 tbid., p. 635), 
1870 (2 Malloy, op. cit., p. 1553); Venezuela, 1836 (4 Miller, op. cit., p. 8). 
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A number of treaties provide for compensation (without specifying that 
it be paid in advance or agreed upon, for which see infra) in case of requisi- 
tion of vessels. Thus, the United States-Prussian treaty of 1799 provided: 


Art. XVI. In times of War, or in cases of urgent necessity when 
either of the Contracting Parties, shall be obliged to lay a general 
embargo, either in all its ports, or in certain particular places, the vessels 
of the other party, shall be subject to this measure upon the same footing 
as those of the most favored Nations, but without having the right to 
claim the exemption in their favor stipulated in the sixteenth article 
of the former Treaty of 1785 [i.e., the exemption from requisition of 
vessels]. But on the other hand the proprietors of the vessels, which 
shall have been detained whether for some military expedition, or for 
what other use so ever, shall obtain from the Government that shall 
have employed them an equitable indemnity as well for the freight, as 
for the loss occasioned by the delay. And furthermore in all cases of 
seizure, detention or arrest, for debts contracted, or offences committed 
by any citizen or subject of the one party, within the jurisdiction of the 
other, the same shall be made, and prosecuted by order and authority 
of law only, and according to the regular course of proceedings usual in 
oe oo (2 Miller, op. cit., p. 446. The provision was continued 
in 1827, 


Other treaties containing similar provisions in regard to vessels are England- 
Netherlands, 1654 (6 Dumont, op. cit., Pt. IL, p. 76), 1667 (7 ibid., Pt. I, p. 
47, extraordinary necessity and just satisfaction) ; United States-Tunis, 1797 
(2 Miller, op. cit., p. 408), cf. 1824 (3 ibid., p. 142); the Zollverein-Mexico, 
1869 (68 British and Foreign State Papers, p. 1058); Italy-Mexico, 1870 
(1 Martens, Nouveau Recueil Général, 2d ser., p. 428). 

In most of the treaties requiring compensation, this compensation is 
qualified by the words “sufficient,” “ample,” “just,” “reasonable,” “‘equita- 
- ble,” and others of like nature; in some cases, the damages to be compensated 
are indicated a little more precisely (see the treaties of The Netherlands with 
Guatemala, 1856, and the United States with Prussia, 1799, supra, for exam- 
ples of such indication). Some treaties, however, require either the payment 
of compensation in advance or agreement with the interested parties, or 
both. A few treaties distinguish, in this connection, peace time from war 
time; thus, the German-Colombian treaty of 1892 provided in Article 7: 


The people of each of the Contracting States shall be exempt from 
extraordinary war contributions, forced loans, military requisitions, and 
from military and political services of every kind, in the territory of the 
other. Nor may their ships, cargoes, goods, and other property be em- 
bargoed or retained extrajudicially for military expeditions or for any 
other purposes. In case such a measure is unavoidable, just indemnity 
shall be granted them, and, if the measure be taken in time of peace, 
this indemnity shall be agreed upon with them beforehand. Moreover, 
they shall in all cases, as regards their real and personal property, be 
subjected to no other burdens, duties, and imposts than those levied 
upon the natives and the subjects of the most favoured nation. (84 
British and Foreign State Papers, p. 141.) 
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The Italian-Colombian treaty of 1892 (22 Martens, Nouveau Recueil 
Général, 2d ser., p. 310) has a similar provision. 

As an example of provisions requiring both indemnity and agreement 
thereon in advance, Article 2 of the British-Portuguese treaty of August 12, 
1914, may be quoted: 


The subjects or citizens of each of the contracting parties shall be 
exempted, in the territory of the other party, from all personal service 
in the army, navy, and national militia; from all war charges, forced 
loans, military requisitions and contributions of whatever nature. 
Their properties shall not be seized, sequestrated, nor their ships, car- 
goes, goods, or effects retained for any public use, unless they have been 
previously allowed compensation, to be agreed upon between the inter- 
ested parties on just and equitable bases. The charges connected with 
the possession by any title of landed property are excepted, as well as 
the obligation of military billeting and other special requisitions or 
exactions for the military forces to which all nationals or subjects or 
citizens of the most favoured nation may be liable as owners, tenants, 
or occupiers of real property. (Great Britain, Handbook of Commercial 
Treaties (4th ed. 1931), p. 546.) 


Quaere, whether this provision does not prohibit all war requisitions except 
those connected with real property. Similar provisions are found in treaties 
between the United States and Peru, 1851, 1870, and 1887 (2 Malloy, op. cit., 
pp. 1889, 1415, 1482). 

Treaties requiring previous indemnification in case of requisitioning of 
ships include the following: Germany-Mexico, 1882 (9 Martens, Nouveau 
Recueil Général, 2d ser., p. 481); France-Dominican Republic, 1882 (15 zbid., 
p. 826); France-Mexico, 1886 (ibid., p. 842); Germany-Portugal, 1908 (4 
Martens, Nouveau Recueil Général, 3d ser., p. 898). The treaty of the 
United States with Nicaragua, 1867 (2 Malloy, op. cit., p. 1283), has the same 
requirement in regard to all property, but applies only to nationals residing 
in the other country. 

Treaties requiring agreement with the interested parties as to compensa- 
tion (and, usually, prior payment) include: Germany and Honduras, 1887 (79 
British and Foreign State Papers, p. 1154); Dominican Republic, 1885 (76 
tbid., p. 129); Guatemala, 1887 (79 tbid., p. 740); Nicaragua, 1896 (97 ibid., 
p. 996); Salvador, 1870 (63 tbid., p. 609) [all of the preceding refer to ships, 
and specify that the compensation is to cover all prejudices, losses, delays 
and damages, the treaty with Salvador in addition providing that it be de- 
termined in accordance with usage]; Italy-Guatemala, 1868 (4 Martens, 
Nouveau Recueil Général, 2d ser., p. 2386); Italy-Honduras, 1868 (2bid., p. 
243); Germany-Portugal, 1872 (62 British and Foreign State Papers, p. 44); 
Germany-Spain, 1883 (9 Martens, Nouveau Récueil Général, 2d ser., p. 458); 
the Zollverein-Spain, 1868 (58 British and Foreign State Papers, p. 25); 
France-Dominican Republic, 1852 (41 ibid., p. 908); Germany-Hawaï, 
1879 (71 ibid., p. 581, speaks of damages “which (not being purely fortui- 
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tous) may grow out of the service, which they have voluntarily under- 
taken”); France-Spain, 1882 (9 Martens, Nouveau Recueil Général, 2d ser., 
p. 141, if for transportation, compensation as for own nationals). All these 
provisions refer to ships. The United States-Italian treaty of 1871 (1 
Malloy, op. cit., p. 970), provides for “sufficient indemnification previously 
agreed upon when possible,” and the United States-Spanish treaty of 1902 
(2 ibid., p. 1703) provides for sufficient compensation agreed upon in advance 
if practicable. 

Some treaties merely provide for the same treatment as of the party’s 
own nationals in one or more matters connected with requisitions. ‘Thus, 
the United States-Argentine treaty of 1853 exempted the citizens of one 
party residing in the other from ‘all forced loans, requisitions or military 
exactions”; and from “ordinary charges, requisitions or taxes, greater than 
those that are paid by native citizens” (1 ibid., p. 23), and identical provi- 
sions were contained in the United States treaties with Costa Rica, 1851 
(5 Miller, op. cit., p. 993); Honduras, 1864 (1 Malloy, op. cit., p. 955); and 
Paraguay, 1859 (2 ibid., p. 1367). The United States treaties with Switzer- 
land, 1850 (infra), and with the Orange Free State, 1871 (ibid., p. 1311), 
provided for treatment of citizens of one party residing in the other equal 
to that of its own nationals in regard to indemnities for the taking of prop- 
erty; thus, the Swiss treaty read as follows: 

Art. II. . . . In case of war or of expropriation for purposes of public 
utility, the citizens of one of the two countries residing or established 
in the other shall be placed upon an equal footing with the citizens of 


the country in which they reside, with respect to indemnities for damages 
they may have sustained. (5 Miller, op. cit., p. 848.) 


Other treaties which provide for treatment equal to that of the State’s own 
nationals in matters of requisitions are: Prussia-Mexico, 1831 (12 Martens, 
Nouveau Recueil, p. 542); Germany-Belgium, 1904 (34 Martens, Nouveau 
Recueil Général, 2d ser., p. 539); Germany-Sweden, 1906 (35 zbid., p. 217); 
Great Britain-Finland, 1923 (Great Britain, Handbook of Commercial 
Treaties (4th ed. 1931), p. 204). 

The British-Finnish treaty, for instance, reads as follows: 

Art. 4. . . . They shall not be subjected to any charges, exactions, 
or requisitions for military purposes other than those to which the 
subjects or citizens of the other party are or may be liable; they shall 
be entitled to receive compensation or indemnity according to the same 


laws or statutes according to which the citizens or subjects of the other 
party are or may be paid compensation or indemnity. (Jbid.) 


This treaty is not limited to nationals residing in the other country. It 
should be added that there is a great number of commercial treaties contain- 
ing no provisions whatever in regard to requisitions or to taking of property; 
while general most-favored-nation clauses of various types may in effect 
confer privileges or exemptions in regard to requisitions not otherwise given. 
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A few treaties expressly provide for most-favored-nation treatment in the 
matter of requisitions (for instance, Germany-Greece, 1884, and Great 
Britain-Japan, 1911, supra). 

The treaty material the analysis of which has been attempted above, 
apparently indicates that military requisitions from neutrals, including requi- 
sitions of vessels, their cargoes, and other transient property, are not regarded 
as internationally illegal if properly compensated. The various restrictions 
and exemptions contained in many treaties should be considered as limita- 
tions on 2 recognized right rather than as limited grants of otherwise non- 
existent rights. It is, perhaps, significant to note in this connection that 
practically no treaty states in affirmative terms that the parties may requisi- 
tion; rather, they usually state that the parties may not requisition unless 
compensation is given. It is also to be noted that necessity as a prerequisite 
of requisition is mentioned in some, but not in all, treaties. No treaty 
conceded a right of requisition without compensation. 

Statutes, ordinances, instructions, etc. A German manual of land warfare 
of 1902 contained the following passage: 


The following rights correspond to the duties of neutral States: . 


5. The property of the neutral State, as also that of its citizens, is, 
even when situated within the war zone, to be respected so far as the 
necessity of war permits. It may, of course, be seized under circum- 
stances, by the belligerent parties; it may even be destroyed, but only 
upon the condition that full compensation be made subsequent to the 
owners who have suffered damages. Thus, to make this matter clear 
by an example from the year 1870, the seizure and sinking of six English 
colliers near Duclair was a necessity justified, to be sure, on military 
grounds, but it was nevertheless a forcible violation of English property, 
for which the English Government demanded indemnification, which 
was readily consented to on the part of Germany. (Kriegsbrauch im 
Landkriege, 1902, No. 31, pp. 73-75, trans. in Henckels and Crocker, 
Memorandum of Authorities on the Law of Angary (1919), p. 180.) 


The United States Naval War Code of 1900 (withdrawn) provided in 
Article 6 as follows: 


If military necessity should require it, neutral vessels found within 
the limits of belligerent authority may be seized and destroyed or other- 
wise utilized for military purposes, but in such cases the owners of 
neutral vessels must be fully recompensed. The amount of the indem- 
nity should, if practicable, be agreed on in advance with the owner or 
master of the vessel. Due regard must be had to treaty stipulations 
upon these matters. (United States Naval War College, International 
Law Discussions, 1903, p. 104.) 


The German Prize Ordinance of 1909, Article 9, forbade a commander to 
requisition ships or goods not subject to capture or seizure without the con- 
sent of the interested parties, even on payment of compensation. Huberich 
and King, The Prize Code of the German Empire (1915), p. 9. 
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The French decree of July 31, 1914, Article 65, permitted the requisition 
of foreign goods on French ships if the foreign country did not exempt French 
nationals from requisitions, and of objects on board enemy ships in French 
territorial waters. I Genet, Précis de droit maritime pour le temps de guerre 
(1937), p. 274. Articles 52 and 117 of the French Instructions of 1934 per- 
mit the requisition, in case of necessity, of objects for the care of the sick 
and wounded. 2 Recueil général périodique et critique, 1935, Pt. 6, pp. 4, 7. 
This rule is in accordance with Article 29 of the Declaration of London. 

For United States statutes of 1917 and 1918 authorizing the President to 
requisition or take over shipping with full compensation, see 40 Stat. at L. 
182, 220, 720. For the Italian decree of November 11, 1915, authorizing the 
requisition of foreign shipping in Italian waters, with compensation, see 
United States Naval War College, International Law Decuments, 1918, p. 
104, and see infra, p. 375. See also Art. 24, Italian War Law of 1938, 
Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 5. 

The King’s Regulations and Admiralty Instructions of 1926, Great Brit- 
ain, said in Article 953: 


If any British merchant ship, the nationality of which is unquestioned, 
should be coerced into the conveyance of troops or into taking part in 
other hostile acts, the Senior Naval Officer, should there be no diplomatic 
or consular authority at the place, is to remonstrate with the local 
authorities and take such other steps to assure her release or exemption, 
as the case may demand, and as may be in accordance with these 
Regulations. (Deák and Jessup, op. cù., p. 150.) 


The Danish order of 1803 (Art. 16), directs Danish shipowners and mas- 
ters not to permit the use of their vessels for transporting troops or munitions. 
If required by force to make use of their property for such a purpose, they 
are to make a formal protest. Jbzd., p. 469. Cf. the similar rule of Norway 
(zbid., p. 834), and of Sweden (zbid., pp. 950, 954). The Instructions for 
Commanders of Danish Warships in Time of War During Danish Neutrality, 
issued in 1854, require opposition to any belligerent attempt on the high 
seas to press a Danish vessel into belligerent service. Ibid., pp. 474-475. 
The same rule applied in Sweden. Jbid., p. 985. 

Practice and precedents, As there are many precedents on the practice 
of requisition in the history of civil wars and of arbitral tribunals growing 
out of them, it should be noted that it appears to be frequently recognized 
that the conduct of warring forces in civil wars in regard to requisitions, 
even in cases where the belligerency of the opposing parties has not been rec- 
ognized, is governed by the same rules as the conduct of belligerents in inter- 
national warfare. The Spanish Treaty Claims Commission officially stated: 


_ 5. As war between Spain and the insurgents existed in a material 
sense, although not a state of war in the international sense, Spain was 
entitled to adopt such war measures for the recovery of her authority as 
are sanctioned by the rules and usages of international warfare. If, 
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however, it be alleged and proved in any particular case that the acts of 
the Spanish authorities or soldiers were contrary to such rules and usages 
Spain will be held liable in that case. (6 Moore, Digest of International 
Law (1906), pp. 922, 923, citing Sen. Doc. 25, 58th Cong., 2d Sess.) 


It also stated that destruction of neutral property as part of necessary opera- 
tions of war wasnot actionable. (Ibid; and see Comment on Article 22, infra.) 
The United States-Mexican General Claims Commission, in the Hatton case 
(Opinions, 1928-1929, p. 6), referred to the Hague provisions in discussing 
the value and validity of receipts for requisitioned property. The French- 
Mexican Commission said in the Pinson case that requisitions with full 
compensation from foreigners were not illegal in unrecognized civil wars. 
MeNair and Lauterpacht, Annual Digest of Public International Law Cases, 
1927-1928, p. 545. ; 

A note from the United States to the Spanish Government on August 5, 
1936, declared: “In the event of requisition for the necessities of war or 
otherwise of American property this Government must insist that provision 
be made for prompt and full compensation to the owners.” United States 
Department of State, Press Releases, August 8, 1936, p. 132. 

The jurisprudence of international tribunals contains a large number of 
cases dealing with requisition. It is almost universally admitted that requi- 
sition of neutral property is legal provided full compensation is given. It is 
likewise generally held that mere destruction of property incidental to opera- 
tions of war does not demand compensation. This problem is treated under 
Article 22, infra. In practice, however, considerable difficulty may be ex- 
perienced in drawing the line between such incidental destruction and de- 
struction resulting from the use of property. See Comment on Article 22, 
infra. In some cases the tribunals, in determining the necessity for com- 
pensation, attempted to distinguish, furthermore, between actions on the 
belligerent’s own territory and actions on enemy territory. Although cases 
involving requisitions of neutral property in land warfare are of collateral 
value in studying the belligerent right to requisition vessels and cargoes, 
only the latter topic is covered by this article and this Comment. A few 
cases dealing with the broader problem are nevertheless included. 

The general rule that neutrals are liable to requisitions (against compen- 
sation) on the same footing as nationals of the belligerents, was apparently 
recognized by Great Britain in 1870, when 


the British law officers were of opinion that British subjects having prop- 
erty in France were not entitled to any special protection for their prop- 
erty, or to exemption from military contributions to which they might 
be liable in common with the inhabitants of the place in which they 
resided, or in which their property might be situated. (2 Halleck, 
International Law (4th ed. 1908), p. 164, n. 1.) 


Great Britain acted in accordance with this view in two cases in the war of 
1870 (zbid.). 
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Secretary of State Hughes, in protesting against the award of the Per- 
manent Court of Arbitration in the case of the Norwegian ships under con- 
struction requisitioned by the United States (on which see also infra, p. 
379), said: 

It is the view of this Government that private property having its situs 
within the territory of a State (and the property here concerned is 
wholly that of private individual claimants on whose behalf the King- 
dom of Norway is merely the international representative), including 
as in the present case property produced or created therein and never 
removed therefrom, is from the standpoint of.international law subject 
to the belligerent needs of the territorial sovereign quite regardless of 
the nationality of the owners, provided that in case of its requisition 
just compensation be made. Due process of law applied uniformly, 
and without discrimination to nationals and aliens alike and offering 
to all just terms of reparation or reimbursement suffices to meet the 
requirements of international law; and thus the requisitioning state is 
free to determine the extent and duration of its own emergency. (Letter 
to the Norwegian Minister, Feb. 26, 1923, United States Foreign Rela- 
tions, 1923, Vol. 2, p. 627.) ` 


À number of cases involving requisition of neutral property came up before 
the various mixed tribunals and commissions set up to pass on the World 
War claims. 

In Karmatzucas v. Germany (German-Greek Mixed Arbitral Tribunal, 7 
Recueil des Décisions des Tribunaux Arbitraux Mixtes, p. 17), grain belonging 
to Greek (then neutral) nationals had been requisitioned by German troops, 
but no compensation had been given. The Tribunal first passed on the 
meaning of paragraph 4 of the Annex to_Article 297 of the Treaty of Ver- 
sailles which made Germany liable for “acts committed” by it resulting in 
damages to the other signatories while they had been neutral in the World 
War. The Tribunal held that “acts committed” meant acts contrary to 
international law. It should be noted that this interpretation was uniformly 
adopted in many other cases (see, for instance, Publications of the P.C.I.J., 
Series A, No. 3, p. 8;8 Recueil des Décisions des Tribunaux Arbitraux Miztes, 
p. 409, and cases below). The Tribunal then held that requisition not fol- 
lowed by compensation was illegal, and consequently made an award for the 
claimant. This decision was followed by the same Tribunal in Evghenides 
v. Germany, 9 ibid., p. 692 (requisition of “native labor” in German East 
Africa), and Kotzias v. Germany, 9 ibid., p. 701 (requisition of a steam mill, 
merchandise, house, by Germans in Serbia). 

In the case of Goldenberg & Sons (Rumania v. Germany), Rumanian (neu- 
tral) goods had been requisitioned by Germans in Belgium, and compensa- 
tion of about one-sixth of the value of the goods had been paid. The Special 
German-Rumanian Arbitral Tribunal held that while military requisitions 
are a form of expropriation for public use and not prohibited by international 
law, they are permitted only subject to payment of compensation as soon as 
possible: 
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Toutefois, si le droit des gens autorise un Etat, pour des motifs 
d'utilité publique, à déroger au principe de respect de la propriété 
privée des étrangers, c’est à la condition sine qua non que les biens 
réquisitionnés seront équitablement payés le plus rapidement possible. 
(1 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, Pt. 2 
(1929), p. 87.) 


Therefore, the requisition in question had not been originally contrary to 
international law, but had become so after the failure to give full compensa- 
tion within reasonable time, and thus it came under paragraph 4 of the annex 
to Article 297 of the Treaty of Versailles. 

The Special German-Portuguese Arbitral Tribunal held, in connection 
with German requisitions of Portuguese (neutral) property in Belgium, that 
requisitions in time of war (as expropriation for public use in time of peace) 
were allowed by international law, but only if the owner was compensated 
within reasonable time, and that there was a difference in the measure of 
damages between permitted acts, such as requisitions, and prohibited acts, 
such as pillage. Lauterpacht, Annual Digest of Public International Law 
Cases, 1929-1930, p. 150 ff. 

In Gagalis v. Germany, before the German-Greek Mixed Arbitral Tribunal, 
a Greek’s (neutral) farm in Rumania had suffered damages owing to fighting 
in it and to digging of trenches by the Germans. Germany was held not 
responsible for damages due to the fighting, t.e., to acts of war; but it was held 
responsible for the occupation and the digging of trenches, as, without in- 
demnity, that constituted an “‘act committed” (z.e., an illegal act) within the 
meaning of paragraph 4 of the annex to Articles 297 and 298 of the Treaty 
of Versailles. 3 Zeitschrift für ausländisches ôffentliches Recht und Vôl- 
kerrecht, Part 2 (1933), p. 120. 

There have been cases of requisitions of neutral railroad material and river 
steamers. Thus, in 1870, the Germans requisitioned Austrian and Swiss 
rolling stock. United States Naval War College, International Law Situa- 
tions, 1902, p. 55. For a reported seizure of a river steamer belonging to 
United States citizens in Colombia by government troops for transportation, 
see 6 Moore, Digest of International Law (1906), p. 920, and United States 
Foreign Relations, 1885, p. 207. During an uprising in Nicaragua in 1894 
two small steam launches or tugs in a river, belonging to American citizens 
and under the control of an American corporation (though there was a claim 
that the title was in a Nicaraguan corporation) were twice seized by govern- 
ment troops for transportation, causing delays in loading a ship. By an 

agreement of March 22, 1900, Nicaragua waived its denial of lability, and 
the question of the amount of indemnity was submitted to General Alexander 
as arbitrator. The arbitrator found that use of boats was absolutely essen- 
tial to all military movements in the region, and said: 


Nicaragua only exercised her sovereign rights under stress of the neces- 
sity of war. Individuals doing business in foreign territory have to run 
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the risks of such occurrences. But in the secases between the State and 
an individual whose property had been taken for the public welfare it 
seems to me right that the benefit of doubt should be thrown in favor 
of the individual, and that his damages should be liberally estimated, 
lest by any error he should be oppressed. (United States Foreign Rela- 
tions, 1900, pp. 824, 831.) 


The claimant, however, must minimize his losses. Cf. 6 Moore, Digest of 
International Law (1906), pp. 914-915, where it is stated that the arbitrator 
refused to allow punitive damages. In 1909, the American-owned launch 
Perlas was pressed into service by Honduran revolutionaries and later de- 
tained by Honduran authorities. The United States Government instructed 
its Minister in Honduras, on November 6, 1909, “to remind the minister for 
foreign affairs that the Government of the United States has upon occasion 
asserted and exercised the right to restore to the legitimate use of American 
owners vessels that had been impressed by revolutionists, even going so far, 
in the Colombian revolution of 1885, as the retaking by a warship of such a 
vessel on the seas.” United States Foreign Relations, 1909, p. 377. See also 
demand for immediate release of vessel by Honduran authorities, Secretary 
of State to Honduran Minister, November 9, 1909. JZbid. The launch was 
thereupon released. Ibid., p. 378. 

Sea-going vessels and their cargoes have been subject to requisition, under 
certain circumstances, since ancient times. For old practice in this regard 
see Selden, Mare Clausum (1636), lib. II, c. 20; 1 Halleck, International Law 
(3d ed. by Baker, 1893), p. 485 n.; Bullock, “Angary,” in The British Year 
Book of International Law, 1922-1923, pp. 99-109; and Fulton, The Sover- 
eignty of the Sea (1911), p. 32. 

In the Spring of 1798, Napoleon, in preparing for the Egyptian expedition, 
ordered the taking over in French and Italian ports of neutral ships, if neces- 
sary. Napoleon’s order of September 13, 1798, provided for compensation 
for freight and provisions to foreign ships impressed to carry French troops 
and supplies, mentioning Swedish, Danish, Greek, Imperial, Ottoman, 
Ragusan, Neapolitan, and Tuscan ships. Harley, “The Law of Angary,” 
in 13 American Journal International Law (1919), pp. 267, 288 ff., citing 
Correspondance de Napoléon (Plon ed.), IV, p. 492; see also 7 Martens, 
Recueil (2d ed.), 163. The Carolina, 4 C. Rob. (1802) 256, was the case of a 
Swedish ship impressed into French service to transport troops from Italy to 
Egypt. It was later captured by the British, and, while in the captors’ 
possession, lost. The petition for damages was rejected by the court, who 
found that there were strong grounds for condemnation, the ship seemingly 
continuing to be, even after having performed the compulsory service, under 
French control to some extent. The court said that the ship would have 
been clearly a good prize if captured while in French service, whether the 
service was voluntary or not. 

In 1801, a French general in Ancona forced the captain of a Russian vessel 
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to agree to transport French artillery and supplies and to break a prior con- 
tract; compensation was apparently given. Harley, loc. cit., p. 286, citing 
Boucher, Institution au droit maritime (1803). 

In 1829, an American brig was taken possession of at Vera Cruz and used 
for transporting troops. The 1839 United States-Mexican Claims Com- 
mission awarded a sum representing the fair price of the services of the vessel 
and the crew plus interest at 5%. Another case similar to the above was 
likewise decided by the Commission (The Splendid, The Ursula, 4 Moore, 
International Arbitrations (1898), p. 3714). 

In the case of The Labuan, a British ship in New York with a cargo for 
Matamoras was refused clearance from November 5 to December 13, 1862, 
in order to prevent transmission of certain military information, all vessels of 
a certain speed being detained. The claimants maintained that the deten- 
tion “was in effect a taking of private property for public use, always justi- 
fied by the necessity of the state, but likewise always involving the obligation 
of compensation.” The British-American Tribunal of 1871 made an award 
for the claimants (ibid., p. 3791). 

In 1912 a Samiote boat was seized in a port occupied by Bulgarian troops 
(then at war with Turkey), part of her cargo was condemned as contraband, 
another part requisitioned, and the boat herself sunk. ‘The case came up 
before the Bulgarian-Greek Mixed Arbitral Tribunal in 1927, which held 
that Samos, then tributary to Turkey, had nevertheless been neutral in the 
Balkan War, and made an award for the claimant, saying that although the 
right of angary is universally recognized in positive law, though restricted to 
cases of grave necessity, and although the requisitioning of a part of the 
cargo and the destruction of the vessel might be justified as an application 
of the right of angary or of preémption, there was nevertheless imposed on 
the defendant state as an unavoidable consequence the obligation to pay to 
the claimants a sufficient indemnity for their losses. Arakas v. Bulgaria, 7 
Recueil des Décisions des Tribunaux Arbitraux Mixtes, p. 37, text beginning, 
by error, at p. 40; erroneously reported in McNair and Lauterpacht, Annual 
Digest of Public International Law Cases, 1925-1926, pp. 38, 456, as Kan- 
trantsios v. Bulgaria. 

For the sinking of a British ship in a Venezuelan port in 1901 regarded by 
Baty as an instance of the exercise of the right of angary, see 95 British and 
Foreign State Papers, p. 1067, and Baty, International Law (1909), p. 240. 

In December, 1870, six or seven British colliers were sunk by the German 
troops near Duclair on the Seine, as the only practicable means of preventing 
immediate danger to German troops from French men-of-war. 61 British 
and Foreign State Papers, pp. 575, 581. On January 8, 1871, Bismarck 
expressed regret and admitted the British owners’ claim for indemnification. 
Ibid., p. 578. Nevertheless, on the same day, Bismarck declared to the 
British Ambassador that the German law officers held that it was the van- 
quished Power, and not the victor, that was responsible for damages in such 
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cases, but that, out of regard for English friendship, he, Bismarck, preferred 
to adopt a view that would give satisfaction to England. Ibid., p. 579. It 
should be noted that after the war of 1870 France paid for some German 
requisitions while denying its duty to do so. See Albrecht, op. cit., in 
Henckels and Crocker, op. cit., p. 19. On January 25 Bismarck defended 
the action as the only means of averting a pressing danger: 
the case was, therefore, one of necessity which, even in time of peace, 
may render the employment or destruction of foreign property admis- 
sible, under reservation of indemnification. I take the opportunity of 
calling to mind that a similar right in time of war has become a peculiar 


institute of law, the jus angariae . . . (61 British and Foreign State 
Papers, pp. 580-581.) 


A memorandum by H. C. Rothery, of the Doctors’ Commons, stated: 


It seems now to be generally admitted that the German Government 
were entitled, provided that they made full compensation to the owners, 
to take possession of these vessels, and to sink them for the purpose of 
oe themselves against the hostile attacks of the French vessels 
of war; . .. 

It is, therefore, clearly not a case for penal, or, as it is sometimes 
called, vindictive damages; on the other hand, the parties are entitled 
to a full and liberal compensation for the losses sustained, or restitutio in 
integrum, and that, as I understand, the German Government are willing 
to give. (bid., pp. 599, 600.) 


The question of the amount of compensation was referred to the Board of 
Trade, which made detailed reports on the measure and amount of damages 
(zbid., pp. 592, 607), and the amount of compensation fixed by the Board 
was accepted by the German Government and paid by it (tbid., p. 609). 

In November, 1915, following the publication of the decree of November 
11, 1915 (see supra), Italy requisitioned some thirty-four German vessels 
in Italian harbors. At that time Italy was at war with Austria-Hungary, 
but not at war with Germany, although diplomatic relations had been broken. 
See 24 Revue Générale de Droit International Public (1917), p. 851, and 1 
Garner, International Law and the World War (1920), p. 177. 

The French Minister of the Marine declared on November 18, 1917, that 
angary was lawful ‘‘in presence of imperative and urgent need for the na- 
tional defense and in absence of contrary treaty stipulations.” United 
States Naval War College, International Law Situations, 1926, p. 87. 

The following are cases of requisition of neutral vessels by France during the 
World War: In re Pithis et Dallas (The Mentor), Conseil d’Etat, May 6, 1921, 
Recueil des arrêts du Conseil d’État, 1921, p. 450; and In re Chan Pek Chun 
(The Hailan), Conseil d’État, Dec. 18, 1931, Sirey, Recueil, 1932, Pt. 3, p. 102. 

Great Britain requisitioned British-owned vessels under the Dutch flag 
lying in British ports in May, 1917, and the Dutch Government protested, 
. saying that it was the Dutch Government that had the exclusive right to 
requisition ships under the Dutch flag, except in case of absolute military 
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necessity. The Netherlands, Mededeelingen van den Minister van Buiten- 
landsche Zaken aan de Staten-Generaal Dec. 1916-April 1918, pp. 60, 61. 
Great Britain declared that it did not base its right to requisition on the fact 
of British ownership of the vessels, but that the circumstances of the war and 
the need for supplies of sea-borne material justified the exercise of the right 
of requisition; and that the infrequent resort to the practice did not imply 
that it was obsolete, especially since ‘‘the methods of conducting war em- 
ployed by the Central Powers have led to many belligerent rights being 
revived, even though they had been passing into disuse.” Article 456 of 
‘‘Queen’s Regulations of 1899” (similar to Article 953 of the Regulations of 
1926, supra, p. 369), invoked by The Netherlands, dealt merely with coercion 
to commit hostile acts. The case of requisitioning of ships was analogous 
to that of requisition of railway rolling stock, where the right was recognized. 
Ibid., pp. 61, 68. The Dutch Government, in addition to mentioning Art. 
456 of Queen’s Regulations, considered the need for transportation, as 
alleged by Great Britain, as insufficient to justify requisition, said that the 
hostile use referred to in Art. 456 of Queen’s Regulations was exactly the 
kind of use anciently covered by the right of angary, and pointed out that 
the right to requisition railway material was accompanied, in the Hague 
Convention, by a reciprocal neutral right. Ibid., pp. 62, 63. 

In March, 1918, the United States and Great Britain took over Dutch 
ships lying in their ports. President Wilson’s Proclamation of March 20, 
1918, declared: 


Whereas, the law and practice of nations accords to a belligerent 
power the right in time of military exigency and for purposes essential 
to the prosecution of war, to take over and utilize neutral vessels lying 
within its jurisdiction: 

And Whereas the Act of Congress of June 15, 1917, entitled, “ An Act 
making appropriations to supply urgent deficiencies . . .” confers upon 
the President power to take over the possession of any vessel within the 
Ae of the United States for use or operation by the United 

tates: 

Now Therefore I, Woodrow Wilson, President of the United States of 
America, in accordance with international law and practice, and by 
virtue of the Act of Congress aforesaid, and as Commander-in-Chief 
of the Army and Navy of the United States, do hereby find and proclaim 
that the imperative military needs of the United States require the im- 
mediate utilization of vessels of Netherlands registry, now lying within 
the territorial waters of the United States; and I do therefore authorize 
and empower the Secretary of the Navy to take over on behalf of the 
United States the possession of and to employ all such vessels of 
Netherlands registry as may be necessary for essential purposes con- 
nected with the prosecution of the war against the Imperial German 
Government. The vessels shall be manned, equipped and operated by 
the Navy Department and the United States Shipping Board, as may 
be deemed expedient; and the United States Shipping Board shall make 
to the owners thereof full compensation, in accordance with the prin- 
ciples of international law. (United States Foreign Relations, 1918, 
Supplement 1, Vol. IT, p. 1416.) 
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In a publie statement of March 21, 1918, President Wilson referred to the 
action as ‘‘the exercise of our indisputable rights as a sovereign,” and said 
that “by exercising in this crisis our admitted right to control all property 
within our territory, we do no wrong to Holland.” Jbid., pp. 1419-1420. 
The British communication to The Netherlands of March 22, 1918, said 
that the Associated Powers had decided “to requisition services of Dutch 
ships in their ports in exercise of right of angary,’”’ and that they fell back 
“on their unquestionable right to employ any shipping found in their ports 
for necessities of war.” Ibid., p. 1420. 

In a note to The Netherlands on March 21, 1918, the United States Secre- 
tary of State stated: 


The United States has not taken title to any Dutch ships under the 
recent proclamation of the President but is merely taking over their 
temporary use. Liberal chartering rates will be paid and the ships 
returned at the termination of the present emergency and not later 
than the end of the war. The United States will assume all war and 
marine risks and in the event of loss by enemy action in the “war zones” 
as defined on March 1, 1918, the owners will be given the option of 
receiving payment of the value of the vessel or having the vessel re- 
placed as soon as possible after the termination of the war, in the 
meantime receiving interest on the value of the vessel lost. Dutch 
crews and officers will be maintained at the expense of the United States 
until suitable opportunity for repatriation occurs. (Jbid., p. 1423.) 


See also for the same terms in great detail, 2b2d., pp. 1423-1424. An Execu- 
tive Order of March 28, 1918, authorized the Secretary of Navy to take 
possession of equipment, etc., on Dutch vessels in United States jurisdiction 
(ibid., p. 1432). On March 29, 1918, the Secretary of State in a note to 
The Netherlands said: 


The law of angary is but one expression of the fundamental right of 
a sovereign to control all private property within his jurisdiction. . . . 
No independent and sovereign nation has ever conceded that private 
property within its jurisdiction could not be subjected to its will upon 
properly compensating the owner.” (Ibid., p. 1434.) 


The Netherlands, in a note to Great Britain on March 30, 1918, said: 


In the first place, I must remark that the Queen’s Government, as 
Your Excellency knows, in no way agree to the interpretation now given 
to the right of angary, an ancient rule unearthed for the occasion and 
adapted to entirely new conditions in order to excuse seizure en masse 
by a belligerent of the merchant fleet of a neutral country. This meas- 
ure, which only rests on force, is unjustifiable, whether one is pleased 
to give it the name of ‘‘requisitioning of services” or any other label 
destined to conceal its arbitrary character, and if its application be lim- 
ited or not to the duration of the war or mitigated in its details so as to 
make it more supportable. The so-called right of angary is the right of 
a belligerent to appropriate as an exception a neutral ship for a strate- 
gical end of immediate necessity, as, for example, to close the entrance 
of a seaport so as to hinder the attack of an enemy fleet. Application 
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of this right to a fleet en masse is an interpretation entirely arbitrary and 
incidental (d'occasion). (Ibid., p. 1440 ff.) 


For other Dutch protests, see also tbid., pp. 1487, 1445, and 1492. In a 
note of May 31, 1918, to Great Britain, The Netherlands declared that the 
sovereign right of seizure of property in case of immediate necessity, irre- 
spective of nationality, did not extend to sea-going ships under a foreign 
flag, and that good faith required that such ships be permitted to leave if 
they had been allowed to enter. The Netherlands, Brief van den Minister 
van Buitenlandsche Zaken, No. 22, June 21, 1918, Zitting 1917-1918, Staatsbe- 
grooting voor het dienstjaar 1918, IIIde Hoofdstuck, p. 6. For American and 
British replies, see United States Foreign Relations, 1918, Supplement 1, 
Vol. II, pp. 1458, 1460, and especially the British Memorandum to The 
Netherlands of April 25, 1918, zbid., pp. 1469, 1475, 1478, where, inter alia, 
it was said: 


It is true that the British note of the 21st March bases the requisitioning 
of these ships on the right of angary, but it appears to make little differ- 
ence whether the act of requisitioning is treated as founded on that 
right or upon the general right of sovereignty over all persons and 
property within the jurisdiction. ... 

It is a commonplace that the rights of a sovereign state extend over 
all property within its jurisdiction, irrespective of ownership, and 
neutral property within belligerent jurisdiction is, in the absence of 
special treaty stipulations, as liable to requisition in case of emergency 
as the property of subjects. If demonstration of this fact were required, 
it would be afforded by the circumstance that it is not an uncommon 
provision in commercial treaties that the property of the subjects of the 
contracting parties shall be exempt from military requisition in the 
territory of the other. Vessels calling at a foreign port are, in the ab- 
sence of special treaty provisions, fully subject to the local jurisdiction. 


It was also there said that the right was not restricted to such cases as the 
sinking of British colliers in 1870, and that the ancient practice had been 
mitigated in the sense that the masters and crews were no longer to be com- 
pelled against their will to continue working on their requisitioned ships. 
For the British-Dutch correspondence in 1917 and 1918 see also British 
Parliamentary Papers, Mise. No. 5 (1918), and Mise. No. 11 (1918), Cd. 
8986 and 9025. 

The case of The Texel, before the German-American Mixed Claims Com- 
mission, involved a requisitioned Dutch ship sunk by a German submarine. 
Parker, umpire, said: 


That these ships were lawfully requisitioned, reduced to possession, and 
operated by the United States is conceded by Germany. It results 

that at the time of their destruction the right of the United States to 
possess and use them against all the world was absolute. . . . (Mixed 
Claims Commission, United States and Germany, Decisions and Opin- 
ions (Consolidated Edition), 1925, pp. 75, 93.) 
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In the case of Commercial & Estates Company of Egypt v. Board of Trade, 
[1915] 1 K.B. 271, a British ship was requisitioned by the British Govern- 
ment in a Finnish port, and on arrival in England, its cargo, belonging to 
Egyptians, was likewise requisitioned. It was held that Egyptians were 
in a position not less favorable than neutrals, and the majority of the court 
said and apparently held that the action had been an exercise of the right 
of angary, involving an obligation to make full compensation. The court 
said that ‘‘there is a well ascertained right of a belligerent sovereign to take 
possession of the property of neutrals so found within his territory or terri- 
tory occupied by his forces for the purposes of warfare. This is the right 
of angary. . . . It is plain that one of the conditions of the right of angary 
as recognized by international law is that full compensation shall be made 
to the neutral owner.” For a discussion of this complicated case, see also 
Netherlands American Steam Navigation Company v. Procurator General, 
[1926] 1 K. B. 84, 99. 

Ships under construction were likewise requisitioned during the World 
War. Thus, four warships under construction for Turkey in Great Britain 
were requisitioned by Great Britain while Turkey was still neutral in 1914. 
See Bullock, “Angary,” The British Year Book of International Law, 1922- 
1923, p. 115. 

In 1917 a number of merchant vessels under construction for Norwegians 
in American shipyards were taken over by the United States Government. 
The case was eventually submitted to arbitration in the Permanent Court of 
Arbitration, which regarded the action as lawful provided it had been accom- 
panied by full compensation. The court said, inter alia: 


The Tribunal is therefore of opinion: 


2. That in fact the claimants were fully and forever deprived of their 
property and that this amounts to a requisitioning by the exercise of the 
pore of eminent domain within the meaning of American municipal 
aw... 

The Tribunal is of opinion that, whatever may be said in favor of the 
taking for title of the claimants’ property during the war, there was 
no sufficient reason for keeping these ships after the signature of the 
Versailles Treaty in June 1919. 

The courts in such cases have to settle three questions: 

1. Whether this is a case of private property being appropriated or 
taken? This has to be proved by the claimant. 

2. Whether the “taking” is justified by public needs? Here the 
“onus probandi” lies upon the Sovereign. 

3. Whether just compensation has been offered or paid in due time? 

Here it must be remembered that in the exercise of eminent domain 
the right of friendly alien property must always be fully respected. 
Those who ought not to take property without making just compensa- 
tion at the time or at least without due process of law must pay the 
penalty of their action. (Scott, The Hague Court Reports, 2d ser., 
1932, pp. 39, 57-58, 63, 66.) 
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The Tribunal distinguished the case from that of the Dutch vessels, on the 
ground of the Dutch registry and the Dutch flag of the latter, and also dis- 
tinguished it, rather vaguely, from that of requisition of neutral property 
“in the special meaning of the term in the laws and customs of war.” Ibid., 
pp. 71, 72. 

The United States paid the award under protest, objecting, inter alia, 
against the view of the Tribunal that it could determine whether the emer- 
gency justifying the requisition had passed after the signing of the Versailles 
Treaty, and also against any distinction between the treatment of aliens and 
nationals in the matter of requisition (Secretary Hughes’s letter of Feb. 26, 
1923, quoted in part supra, p. 371). 

For a case of a Greek ship under construction in Germany, which, after 
completion in Germany, was allowed to depart but later ordered back and 
seized, the Tribunal holding that action illegal, see Société anonyme hellé- 
nique maritime v. Germany, German-Greek Mixed Arbitral Tribunal, 7 
Recueil des Décisions des Tribunaux Arbitraux Mixtes, p. 33. 

À special problem is that of requisition of ships or cargoes captured as 
prizes before final adjudication by a prize court. In such cases, the neutral 
property is not within the jurisdiction of the requisitioning state voluntarily. 
Numerous old treaties prohibited the unloading, buying, exchanging, 
receiving, hiding or alienating goods laden on a captured vessel before its 
condemnation. See list in Jessup and Dedk, Neutrality: Its History, Eco- 
nomics and Law, Vol. I, “The Origins” (1935), p. 207, n. 25, the first treaty 
cited being between France and England, Boulogne, 1497; Robinson, 
Collectanea Maritima (1801), pp. 83, 96, 98. In 1658 Great Britain pro- 
tested to the States-General against enemies of England bringing into Dutch 
ports vessels captured from the English which were disposed of without 
condemnation. Jessup and Deák, op. cii., p. 208, n. 26, citing 7 Thurloe, 
Collection of State Papers (1742), pp. 429-30. The treaties cited above usu- 
ally excepted perishable goods from the prohibition. Jessup and Dedk, op. 
cit., p. 208. The Report of 1753 declared against the disposal of prizes 
before condemnation. Moore, 4 International Adjudications, Modern Series, 
p. 44. Quaere, whether the above, applying to the conditions of privateer 
warfare, would be intended to be applied to public requisitions. For cases 
approving the sale of prizes prior to condemnation, see Williams v. Amroyd 
(The Fortitude) (1813), 7 Cranch 423; Jecker v. Montgomery (1851), 18 How- 
ard 498; Stoddard v. Read et al (1783), 2 Dallas 40. In The Nuestra Señora 
de Regla (1872), 17 Wall. 29, a “fair indemnity ” was awarded for the use of a 
- vessel seized in port as prize and used by the captors before a sentence of 
condemnation which was subsequently reversed. In subsequent proceed- 
ings in the same case (1882), 108 U. S. 92, the Supreme Court held that the 
captor was liable for demurrage from the date when the surrender for adjudi- 
cation might have been made to the actual date of such surrender. In like 
recognition of the duty to compensate when a decree of condemnation is 
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reversed, see The Grao (1916), Fauchille, Jurisprudence française en ma- 
tière de prises maritimes (1919), p. 228. See also Deák and Jessup, Collec- 
tion of Neutrality Laws (1939), Part II, No. 12, Art. 20; No. 24, Art. 19; No. 
39, Art. 20; No. 43, Art. 20; No. 46, Art. 35. A large number of national 
enactments deal with this problem. An Act of Congress of 1863 (12 Stat. at 
L. 759) provided, in Section 2, that captured vessels, arms, and other ma- 
terial could be taken by the Secretary of War or of the Navy for the use of 
the government before adjudication; the value of the material thus taken 
was to be deposited in the Treasury subject to the order of the prize court. 
Great Britain formally protested against this statute (United States Diplo- 
matic Correspondence, 1863, Part I, p. 564, and see pp. 529, 533, 566, 598, for 
other correspondence on this matter), but it was defended by Secretary 
Seward as based on a well-settled principle practiced by all nations (note of 
July 23, 1863, 2b1d., p. 609). Attorney General Bates, to whom the British 
protest was submitted for an opinion, declared, however, that there was no 
settled international law doctrine giving the capturing nation the right to 
appropriate a prize for its own use before condemnation, and that abstention 
on the part of the authorities from the use of the statutory power might be 
advisable. 10 Ops. Atty. Gen. 519, 521. It should be noted that in The 
Zamora, [1916] 2 A.C. 77, discussed infra, the British Privy Council explained 
the British protest against the 1863 statute as referring mainly to the lack of 
judicial proceedings in requisitioning prior to condemnation. ‘The statute of 
1863 was substantially reénacted in Sec. 4624 of the Revised Statutes of 
1878. The United States Instructions of 1917, while recognizing the legality 
of conversion of captured neutral property before condemnation, considered 
it inadvisable. United States Naval War College, International Law Docu- 
ments, 1925, p. 69. 

Among the naval instructions permitting the requisition of captured 
neutral vessels and cargoes before condemnation (sometimes only in cases 
of necessity and where the validity of the capture appears certain, and 
sometimes on the high seas) are the French instructions of 1870 (Art. 20; 
Barboux, Jurisprudence du Conseil des Prises pendant la guerre de 1870-1871 
(1872), p. 145), 1912, 1916 (Art. 148; Fauchille, Jurisprudence francaise 
en matière de prises maritimes (1919), Annex, p. xx) and 1934 (Arts. 142 and 
143; 2 Recueil général périodique et critique, 1935, Pt. 6, p. 8); the Italian rules 
of 1917 (Arts. 86-89; Fauchille et Basdevant, Jurisprudence ttalienne en 
matière de prises maritimes (1921), Annex, p. Ix), 1927 (Arts. 108-110, Norme 
dt Diritto Marittimo di Guerra), and 1988 (Arts. 24, 197 and 198, Gazzetta 
ufficiale, Supplemento, No. 211, Sept. 15, 1938, pp. 5, 20); the Japanese Rules 
of 1914 (Arts. 132-135; 11 Bulletin de l’Institut International Intermédiaire 
(1924), p. 21); the German Ordinance of 1909 (Art. 112; Huberich and King, 
The Prize Code of the German Empire (1915), p. 65); the Russian prize in- 
structions of 1900 (Art. 41; 1 Hurst and Bray, Russian and Japanese Prize 
Cases (1912), p. 340); the United States Naval Instructions of 1898 (Art. 24; 
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United States Naval War College, International Law Situations, 1907, p. 80). 
For a British Order in Council permitting requisition before condemnation, 
see The Zamora, infra. See, in general, Verzijl, Le Droit des Prises de la 
Grande Guerre (1924), p. 1264 ff. 

In a number of cases of this type, requisition was allowed by the courts: 
The Curlew and The Magnet, Stewart’s Vice-Admiraliy Reports, Nova Scotia, 
1812, p. 312 (parts of cargoes and a vessel allowed to be requisitioned because 
of necessity); United States cases during the Civil War, The Memphis, 
Blatchf., Prize Cases, p. 202, The Ella Warley, ibid., pp. 204, 207, The Stephen 
Hart, ibid., p. 387 (cargoes or ships). See also The Tello (1916), Fauchille, 
Jurisprudence allemande en matière de prises maritimes (1924), p. 127. 

A memorandum of December 28, 1865, approved by Secretary of State 
Seward, concerning The Washington, a vessel engaged in internal river traffic 
in Ecuador (with less than one-half interest in American citizens; flag not 
stated) which, while being used by insurgents, was captured and con- 
demned, as the result of such use, by an Ecuadorean prize court, said in 
part 


The steamer was admittedly engaged in hostility to Ecuador and was 
captured in actual fight. 

Her condemnation is based on these facts and, if correct, establishes a 
title which relates to the time of the capture. 

We may dismiss all consideration of the use of the steamer, inter- 
mediate the capture and condemnation. If the latter is valid, it justifies 
that use. If not, the claimants are entitled to the value of the vessel 
when converted. (7 Moore, Digest of International Law (1906), p. 411.) 


In the World War, The Zamora, [1916] 2 A. C. 77 (Pr. C.), was the leading 
case on the subject. In this case, the prize court below had made an order 
permitting the requisition of 400 tons of copper, part of the cargo of a Swedish 
vessel captured by the British, by the British War Department, prior to the 
termination of the condemnation proceedings, pursuant to Order X XIX, 
as amended by the Order in Council of April 29, 1915, which read in part as 
follows: 


1. Where it is made to appear to the Judge on the application of the 
proper officer of the Crown that it is desired to requisition on behalf of 
His Majesty a Ship in respect of which no final decree of condemnation 
has been made, he shall order that the Ship shall be appraised, and that 
upon an undertaking being given in accordance with Rule 5 of this 
Order the Ship shall be released and delivered to the Crown. . . . 

3. Where in any case of requisition under this Order it is made to 
appear to the Judge on behalf of the Crown that the Ship is required 
for the service of His Majesty forthwith, the Judge may order the same 
to be forthwith released, and delivered to the Crown, without appraise- 
ment. ... 

5. In every case of requisition under this Order an undertaking in 
writing shall be filed by the proper officer of the Crown for payment into 
Court on behalf of the Crown of the appraised value of the Ship, or of 
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the amount fixed under Rule 4 of this Order, as the case may be, at 
such time or times as the Court shall declare by Order that the same or 
any part thereof is required for the purpose of payment out of Court. 
(2 Grant, British and Colonial Prize Cases, p. 3, n.) 


` It should be noted that according to Order I, Sec. 2, unless the contrary 
appeared, the word “Ship” in these Orders included “goods” and “freight.” 

In this case, the summons for requisition was supported by an affidavit 
of the director of army contracts stating the government’s desire for an order 
of appraisal and delivery of the copper to the Crown. 

On appeal, Lord Parker delivered the judgment. The court declared 
that it was not bound by a prerogative order in council contrary to inter- 
national law. The court, therefore, considered whether international law 
permits requisition in such cases, and, after a review of precedent and opin- 
ion, reached the conclusion that a belligerent Power has the right to requisi- 
tion vessels or goods in custody of the prize court pending a final decision, 
subject, however, to the following limitations: (1) the vessel or the goods 
must be urgently required for use in connection with matters involving 
national security; the judge, however, must consider as conclusive a state- 
ment on oath of the proper officer of the Crown that the property is so re- 
quired; (2) there must be sufficient evidence to show that there is a real 
question to be tried, making immediate release improper; (3) the right must 
be enforced judicially by the prize court, whose jurisdiction commences as 
soon as there is a seizure in prize, and which must determine whether the 
particular circumstances justify the exercise of the right. In the present 
case, the court found, the judge below had no satisfactory evidence that the 
right was exercisable. The affidavit of the director of army contracts fol- 
lowed the wording of Order XXIX, Rule 1, and merely stated “that it is 
desired on behalf of His Majesty to requisition the copper in question. It 
does not state that the copper is urgently required for national purposes.” 
There was also a suggestion that the case was one for immediate release. 
But an order for restoring the copper could not be made, as it could no 
longer be identified, having been handed over to the War Department. 
The proper course, then, the court stated, was to declare that the President 
of the Prize Court had not been justified in making the order, and to give 
the appellants leave in the event of their ultimate success in the condemna- 
tion proceedings, to apply to the court below for damages sustained by 
reason of the order and action thereunder. 

The Canton, [1917] A. C. 102, was a case in which the requisition of a cargo 
of copper before condemnation was allowed. See also The Antares (1915), 
31 Times L. R. 290. 

For cases of requisition of prize cargoes before condemnation by France 
during the World War, see The Rioja, Fauchille, Jurisprudence francaise 
en matière de prises maritimes (1919), p. 141, and The Teresa-Fabregas, ibid., 
p. 149. For a case of requisition of a neutral cargo on a neutral vessel 
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(American) by the French authorities of Guadaloupe in 1794, see The Betsey, 
4 Moore, International Adjudications, Modern Series, p. 179. 

A peculiar question is that of the right of a belligerent to requisition neutral 
cargo found on board a captured enemy vessel. No cases seem to have arisen 
on this point. Such a right would be analogous to the right of requisitioning 
neutral property in occupied enemy territory. Cf. Article 63 (h), tnfra. 

The requisition of supplies from a neutral ship on the high seas has not 
been regarded as permissible. See, e.g., the correspondence relative to the 
requisition of some supplies by an Austrian submarine from an American 
ship, The Petrolite, on the high seas, in United States Foreign Relations, 1916, 
Supplement, pp. 160, 175, 276, 282, 286, and 288. 

During the World War, a German cruiser, after capturing a Greek 
(neutral) vessel loaded with coal, put a prize crew on board and used the 
cargo as a supply of fuel (and, therefore, the vessel as a collier) for 32 days. 
The Pontoporos, [1916] P. 100; 1 Grant, British and Colonial Prize Cases, 
p. 371. For other cases of requisition of supplies from neutral vessels on the 
high seas by belligerent warships during the World War, see the case of The 
Westwego, 4 United States Department of State, Diplomatic Correspondence 
with Belligerent Governments Relating to Neutral Rights and Commerce, p. 
280; and the case of The Chrysopolis, Fauchille et Basdevant, Jurisprudence 
italienne en matière de prises maritimes (1921), p. 162. The treaty of 1795 
between the United States and Spain permitted a belligerent warship, in 
case of necessity resulting from “storms or other accidents at sea,” to requisi- 
tion (apparently on the high seas) the cargo of a neutral vessel, against a 
receipt. Art. 16; Deák and Jessup, Collection of Neutrality Laws (1939), 
Pt. II, No. 8. 

During the World War, the Allies and the United States practically forced 
some neutral shipping to serve them by imposing restrictions on bunker 
supplies allowed to neutral ships. For an example of United States shipping 
agreements with neutrals, see the agreement with the Danish Special Ship- 
ping Committee of September 18, 1918, United States Foreign Relations, 1918, 
Supplement 1, Vol. II, p. 1848. See also Instructions of the Exports Admin- 
istrative Board, Aug. 31, 1917, ibid., 1917, Supplement 2, Vol. II, p. 939; 
cf. Morrissey, “The United States and the Rights of Neutrals, 1917-1918,” 
31 American Journal of International Law (1937), pp. 17, 27. Neutrals 
apparently did not challenge such action as illegal. See, for instance, the 
Dutch declaration of March 30, 1918, ibid., 1918, Supplement 1, Vol. II, p. 
1437, where such action, however, was termed unfriendly. 

It will have been seen from some of the preceding discussion and quota- 
tions that in reality little distinction is drawn in principle between the exer- 
cise of the power of eminent domain or expropriation for public use in time 
of peace, and requisitions in time of war, including requisitions of vessels or 
cargoes, in spite of this latter practice being sometimes based on a distinct 
“right of angary.” In all these cases, the practice is based on the right of 
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the sovereign to control property within his jurisdiction. The right of a 
State to take over foreign property in its territory in time of peace, provided 
proper compensation is given, was apparently not challenged, for instance, 
before the Permanent Court of Arbitration in the cases of Expropriated 
Religious Properties in Portugal, although there was no discussion of the 
principles involved in making the awards in these cases. Scott, The Hague 
Court Reports, 2d Series (1932), p. 2. A distinction between property 
temporarily present within the jurisdiction of a State and property perma- 
nently present there was drawn, however, in the Norwegian argument in the 
case of Norway v. United States concerning the requisitioned Norwegian 
vessels under construction: 


The distinction between the right of angary and the right of requisi- 
tion, so far as concerns neutral property, is that the former relates to 
neutral property temporarily within the state, and not belonging to or 
associated with the national domain, such as a neutral ship within a 
belligerent port, while the latter relates to property incorporated in the 
mass of things really belonging within the territory of the state. 
(Quoted by G. G. Wilson, in 24 American Journal of International Law 
(1930), p. 698.) 


On both principle and precedent it seems impossible to deny the right of a 
belligerent to requisition neutral property which has a situs within its terri- 
torial jurisdiction. Practice indicates that the right has also long been 
recognized when neutral ships and their cargoes have come voluntarily into 
belligerent waters. There is also much precedent supporting the right of a 
belligerent to requisition neutral property held pending judgment in prize 
proceedings. In the Zamora, this right was said to be subject to important 
limitations. The instant article denies that right under any circumstances; 
in so doing it may be suggesting a change in the existing law. The reason 
for the rule proposed is that it is in accord with the traditional, well-estab- 
lished practice which requires neutral property captured at sea to be brought 
in for prize proceedings in order that the propriety of the capture may be 
determined. If that usual procedure is interrupted by requisition, it would 
enhance the difficulty of the neutral owner in recovering damages where the 
capture was without probable cause. If it be argued that the neutral’s 
rights could be safeguarded by dating the requisition, and the resulting com- 
pensation, from the date of capture, it may be answered that this is equiva- 
lent to giving the belligerent a right to requisition on the high seas any 
neutral vessel there encountered. No such sweeping invasion of the freedom 
of the seas is supported by the practice of States. Similar considerations 
apply when the neutral vessel has been induced or compelled to enter bellig- 
erent territory by the types of economic and other pressures which were 
utilized during the World War. It is recognized, however, that a special 
case exists for the preémption of cargoes, as has already been noted in this 
Comment. See Article 63 (h), infra. 
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ARTICLE 22 


À belligerent has no duty to pay compensation for damage to a neutral 
vessel or other neutral property or persons, when such damage is incidental 
to a belligerent’s act of war against the armed forces of its enemy and not in 
violation of the provisions of this Convention or of the law of war. 


COMMENT 


In the Comment under Article 21, supra, p. 870, attention has already 
been called to the fact that international tribunals have frequently found 
difficulty in distinguishing between cases of requisition and cases of inci- 
dental damage to or destruction of neutral property in the course of belliger- 
ent operations. The famous case of the German sinking of the British 
colliers in 1870 (supra, p. 374) will illustrate the possibilities of confusion. 
It is possible to analyze that case by saying that the Germans first requisi- 
tioned the colliers and then used them to obstruct the river. On the other 
hand, one may regard the German action merely as a destruction of neutral 
property as a war measure to hinder the enemy forces, as where trees are 
felled to form an obstruction. A-clear case exemplifying the type of situa- - 
tion which falls within this article is one where a building belonging to a 
neutral happens to be situated in the line of fire and is incidentally destroyed 
by artillery fire directed at enemy forces or positions. The precedents show 
clearly that in this latter case a belligerent is not liable to pay compensation. 
It is, therefore, believed that the instant article states a rule of existing in- 
ternational law. The difficulty is largely a factual one and the question 
of the belligerent’s liability to pay compensation must be determined by 
ascertaining whether a particular act falls under Article 21 (requisition) or 
under Article 22 (incidental damage due to acts of war). The instant article 
makes one reservation to the general principle of non-liability; if the act of 
war is itself illegal, then the belligerent is liable for damages. An example 
would be found in a case where a belligerent warship attacked an enemy 
warship in neutral waters and incidentally injured a neutral vessel which was 
within the range of fire. Cf. the Comment on Articles 8 and 15, supra. 

The distinction just noted is further illustrated by cases before the French- 
Venezuelan Claims Commission of 1902. In the case of the French Com- 
pany of the Venezuelan Raïlroads (Ralston and Doyle, Report of the French- 
Venezuelan Mixed Claims Commission of 1902 (1906), pp. 367, 451), Plumley, 
Umpire, said: 


The sinking of the steamer San Cdrlos y Mérida, as stated by the con- 
sular agent of France, was, without doubt, an accident of war [it had 
‘been in the line of fire—see p. 438]. No circumstance is suggested 
which takes it out of the usual rule of nonresponsibility on the part of 
the respondent Government, and hence it must be disallowed. 

The injuries done the railroad, the buildings and the material, by use 
in war, must have been considerable, and since the revolution was 
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successful, the respondent Government is properly chargeable for its 
use and for the injuries and damages which resulted. There is no ques- 
tion as to the liability of the respondent Government for the natural 
and consequential damages which resulted to the railroad properties 
while they were in the use and control of the titular Government. 
Hence there is unquestioned and complete responsibility on the part of 
the respondent Government for all the necessary, natural, and conse- 
quential injuries which resulted to the railroad and its properties when 
used by either the revolutionary or the governmental forces. 


An award was also made for the steamer Sania Barbara, requisitioned by 
the government and damaged in fighting (ibid., pp. 404, 451). In the case 
of the American Electric and Manufacturing Company, United States- 
Venezuela (Ralston and Doyle, Venezuelan Arbitrations of 1908 (1904), 
p. 35), an award was made for property (office and line) taken over by govern- 
ment forces and, as a result, destroyed by insurgents in fighting—a case 
“when the destruction of the neutral property is due to the previous and 
deliberate occupation by the Government for public benefit or as being 
essential for the success of military operations” (Paúl, Commissioner). 
But another claim, based on bombardment of a city, was disallowed, the 
damages being the “incidental and necessary consequences of a legitimate 
act of war.” 

The United States Spanish Treaty Claims Commission made the following 
general statement on this subject in 1903: 


6. As this Commission has been directed by Congress to ascertain 
and apply the principles of international law in the adjudication of 
claims of neutral foreigners for injuries to their persons and property 
caused by a parent state while engaged in subduing by war an insurrec- 
tion which had passed beyond its control, it can not fail, in determining 
what are and what are not legitimate war measures, to impose upon the 
parent state such limitations as the consensus of nations at the present 
day recognizes as restricting the exercise of the right to remove all the 
inhabitants of a designated territory and concentrate them in towns 
and military camps and to commit to decay and ruin the abandoned real 
and personal property or destroy such property and devastate such 
region. 

7. Adopting therefore a wide and liberal interpretation of the prin- 
ciple that the destruction of property in war where no military end is 
served is illegitimate, and that there must be cases in which devastation 
is not permitted, it should be said that whenever reconcentration, de- 
struction, or devastation is resorted to as a means of suppressing an 
insurrection beyond control the parent state is bound to give the prop- 
erty of neutral foreigners such reasonable protection as the particular 
circumstances of each case will permit. It must abstain from any un- 
necessary and wanton destruction of their property by its responsible 
military officers. When such neutral foreigners are included in the 
removal or concentration of inhabitants, the Government so removing 
or concentrating them must provide for them food and shelter, guard 
them from sickness and death, and protect them from cruelty and hard- 
ship to the extent which the military exigency will permit. And finally. 
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as to both property and persons, it may be stated that the parent state is 
bound to prevent any discrimination in the execution of concentration 
and devastation orders against any class of neutral foreigners in favor of 
any other class or in favor of its own citizens. 

8. Subject to the foregoing limitations and restrictions, it is un- 
doubtedly the general rule of international law that concentration and 
devastation are legitimate war measures. ‘To that rule aliens as well as 
subjects must submit and suffer the fortunes of war. The property 
of alien residents, like that of natives of the country, when “in the track 
of war,” is subject to war’s casualties, and whatever in front of the 
advancing forces either impedes them or might give them aid when 
appropriated, or if left unmolested in ‘their rear might afford aid and 
comfort to the enemy, may be taken or destroyed by the armies of either 
of the belligerents; and no liability whatever is understood to attach 
to the Government of the country whose flag that army bears and whose 
battles it may be fighting. 

If in any particular case before this Commission it is averred and 
proved that Spain has not fulfilled her obligations as above defined 
she will be held liable in that case. (6 Moore, Digest of International 
Law (1906), pp. 922-23.) 


In the following cases, damage resulting from battles fought on the prop- 
erty in question was ascribed to hazards of war, and held to constitute no 
foundation for claims: United States-Mexican Commission of 1868, cases 
of Riggs (4 Moore, International Arbitrations (1898), p. 3668), Shattuck 
(ibid.), Blumenkron (ibid., p. 3669), Cole (zbid., p. 3670); United States- 
Spanish Commission of 1871, Wilson’s case (1bid., p. 3674); United States- 
British Commission of 1871, Cleworth’s and Tongue’s cases (zbid., p. 3675). 
In Barrington’s case (United States-Mexico, 1868, tbid., p. 3674), it was held 
that destruction of property, even if only to prevent its falling into the en- 
emy’s hands, but in the enemy’s presence, justified an award. In the cases 
involving the destruction of cotton by the Union forces in the Confederate 
States, claims were disallowed for special reasons (ibid., p. 3679 ff.). In 
Turner’s case, an award was made for a house which had been occupied 
by Union troops in Confederate territory and which had been burned on 
retreat to prevent the supplies accumulated in the house from falling to the 
enemy (United States-Great Britain, 1871, ibid., p. 3685). In the Donald- 
sonville cases no award was made for destruction caused by Justified bom- 
bardment of a city (United States-France, 1880, tbid., p. 3697). In Jardel’s 
case, all the buildings within the range of a fort were destroyed for the pur- 
pose of facilitating defense: 


Counsel for the United States maintained that the destruction of the 
property was a justifiable act of war; that it took place upon the theater 
of war and in the territory of the enemy. He laid down the following 
proposition: Where two nations are at war, and the theater of war is 
upon the territory of one of the belligerents, and the belligerent upon the 
defensive, in actual battle, without having given special authority for 
the destruction of the particular property, either by specifying that 
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property or by specifying a class to which it belongs, destroys the 
property of its own citizens or of alien residents, that government is 
not liable for the destruction; but if, in preparation for the battle, it 
orders the destruction of a class of property, in which is the property of 
A, or it orders the destruction of the property of A, whether it be a 
month before a battle or a day before a battle, or 1f, during the battle, 
it orders for any particular purpose the destruction of particular prop- 
erty of its own citizens, it is lable for the value of the property so 
destroyed. If, however, an army is engaged in operations upon the 
territory of the belligerent no liability of that sort arises. Everybody in 
that country is an enemy, and whether the occupying army destroys 
property by specific declaration or whether it destroys property in ac- 
tual hostilities it is alike free from all liability. (France-United States, 
1880, ibid., p. 3700.) 


It was held that the United States was not bound to make compensation, as 
the destruction was a “lawful and justifiable act of war,” but the Commis- 
sion expressly refused to pass on the general rules involved. Jbid., p. 3701. 

In Labrot’s case, a grove was destroyed in 1862 by Federal troops in 
Kentucky in order to give free range to guns in defense of the position. 
Counsel for the United States admitted the duty of the United States to 
compensate the owner, as the property had been situated in a State recogniz- 
ing the Federal Government, and had been destroyed for the public benefit. 
France-United States, 1880, zbzd., p. 3706. 

In Hollenbeck’s case, compensation was awarded for a hotel which had 
been consumed by fire spreading from another building to which it had been 
set by Costa Rican forces as part of the defense operations against Walker. 
United States-Costa Rica, 1860, ibid., p. 3716. 

In the case of Putegnat’s Heirs, a storehouse which contained goods be- 
longing to Putegnat had been seized by Mexican government troops and 
converted into a fortification, resulting in its destruction by enemy fire. 
An award was made for the goods destroyed, Commissioner Wadsworth 
saying: 

I shall treat the case as a seizure of the house and goods by General 
Avalos for the public service, and their destruction by the enemy as a 
necessary consequence of the nature of the service to which, for the 
public benefit, the goods were subjected. . . . I conceive that the Gov- 
ernment of Mexico is not liable for property destroyed by the enemy 
during the siege of a town without any complicity on its part; nor for 
property necessarily and incidentally destroyed by the government in 
its fire upon an enemy. To make the government responsible, the prop- 
erty must be taken by its authority to be used against the enemy (to 
assist an attack or make good a defense, for instance) or destroyed or 
carried away to prevent the enemy from using it. . . . Property taken 
or destroyed for the public use lawfully by the civil or military authori- 
ties must be paid for by the government. (United States-Mexico, 1868, 
ibid., p. 3719. See also Bowen’s case, tbid., p. 3721.) 


Umpire Lieber, in Elliott’s case, United States-Mexico, 1868, said: 
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General Corona had undoubtedly a right to appropriate Elliott’s 
property, if necessary for the defense of the country against the French 
invaders, or to devastate it, if the war required it. The demands of 
war are even more absolute than those to save one’s life, and, nothing 

- appearing to the contrary, he was obliged to doit. But in all such cases 
it is expected that the government will repay for the injuries done as 
much as may be in its power, so that claimant seems to be fairly en- 
titled to a compensation, however highly he may have estimated his 
losses in his valuation. (bid., p. 3720.) 


In the case of Bartlett & Barge it was said by Thornton, Umpire, that the 
requisitioning government, while required to pay for the property seized, is 
not responsible for consequential damages. United States-Mexico, 1868, 
ibid., p. 3721; see also Marks’s case, ibid., p. 3722. 

In Willet’s case, the claimant’s warehouse in Venezuela had been taken 
and converted into a fort during a civil war, the occupation continuing for 
several years, the entire property being destroyed by the soldiers. A small 
payment had been made to the claimant. Venezuela denied responsibility 
on the ground that the seizure had been a lawful one for defense purposes, 
and that subsequent pillage was an unavoidable incident for which there was 
no remedy. The Commission made an award for the claimant, saying: 

Admitting fully the doctrine that the safety of the state is the su- 
preme law, and that the property and person of the citizen are subject 
to be taken for the public service whenever the exigency is sufficient 
to justify it, of which the state itself, by the necessity of the case, must 
be the only judge, yet we can not perceive that there was any necessary 
connection between the seizure of the warehouse for purposes of de- 
fence and the consequent pillage and destruction of the property which 
ensued. Besides, while the seizure of the building was lawful in the 
first Instance for the purpose of repelling an attack or guarding the 
arsenal, which was in the near neighborhood, no reason has been as- 
signed for its continued use and occupation as barracks long after the 
emergency had ceased to operate. 

The Government of Venezuela recognized the justice of this proposi- 
tion by admitting a claim on this account, and making payment in 
part. Indeed, we believe that such claims are universally recognized 
as constituting exceptions to the general rule which protects govern- 
2 Ta making indemnity. (United States-Venezuela, 1885, tbid., 
p. 3. 


_ In the case of the Eastern Extension, Australasia and China Telegraph 
Company, Ltd., the British-United States Claims Commission under the 
Convention of 1910, held that the cutting of British-owned cables from 
Manila to Hongkong at Manila by the United States forces in 1898 was 
justified as a war measure, and disallowed the claim for compensation. The 
Commission found that the degree of Spanish control over the cables was 
such that they were invested with the character of enemy public utilities. 
American and British Claims Arbitration, Nielsen’s Report (1926), p. 73. 
In the Union Bridge Company case, the same Commission awarded com- 
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pensation for neutral (American) bridge material seized by a British railway 
‘storekeeper in South Africa during the Boer War who mistakenly thought 
that it was necessary for certain road construction work. The Commission 
said that the action had been “a wrongful interference with neutral prop- 
erty” and “an international tort,” with the measure of damages being in 
tort rather than in contract. It is to be noted that Great Britain’s defense 
was based on the contention that the action had resulted in a war loss, and 
that there had been no requisition, while the American agent conceded the 
sovereign power to take property on payment of compensation. Ibid., p.371. 

The following sundry cases may also be listed: 

Upton, United States- Venezuela, Ralston and Doyle, Venezuelan Arbitra- 
tions of 1908, p. 172. Award for a launch seized and used by the military, 
with resulting damage, and for a steel hull filled with stones and used as a 
barricade. 

Volkmar, United States-Venezuela, tbid., p. 258. No award for losses 
resulting from fighting. 

Puerto Cabello, etc., Railway, Great Britain-Venezuela, ibid., p. 455, 458. 
No award for damages due to acts of war. 

Guerrieri, Italy-Venezuela, 1bid., p. 753. No award for damages due to 
bombardment (but refers to another case, apparently unreported, where an 
award was made because the bombardment was not deemed justifiable). 

Petrocelli, Italy-Venezuela, ibid., p. 762, Ralston, Umpire: 


When the Government troops entrenched themselves in front of 
claimant’s habitation and took possession they made it the object of the 
enemy’s attack. They condemned it specially to public use. Claims 
for damages to it were taken out of the field of the incidental results of 
war, the Government having invited its destruction. The claimant’s 
property was exposed to a special danger, in which the property of the 
rest of the community did not share. The Government’s responsibility 
for its safe return was complete. [Award. But no award for subse- 
quent losses resulting from bombardment by Government forces.] 


Bembelista, Netherlands-Venezuela, tbid., p. 900. No award for injuries 
received in the course of a battle—there is a presumption that the acts of 
war were reasonable. 

Kiriadolou v. Germany, Greek-German Mixed Arbitral Tribunal, 10 
Recueil des Décisions des Tribunaux Arbitraux Mixtes, p. 100. Award for 
death resulting from a bombardment held committed contrary to the laws 
of war. 

See also Comment on Article 21, supra. 

Most of the cases discussed above deal with operations on land and there- 
fore fall outside the scope of this Draft Convention. Nevertheless, it is 
believed that the same principles are applicable to situations arising from 
belligerent combat operations in territorial waters, on the high seas, or in the 
alr. 
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ARTICLE 23 


A belligerent is not relieved of its duty to respect the rights of a neutral 
State as provided in this Convention, even when engaged in acts of reprisal 
or retaliation for illegal acts of its enemy. 


COMMENT 


Although the evidence is by no means conclusive, it is believed that this 
article, in principle, expresses an existing rule of international law. 

Instances where retaliation against an enemy was invoked to justify an 
abridgment of neutral rights prior to the French Revolutionary and Na- 
poleonic Wars are cited by Bynkershoek. He flatly asserts that ‘‘retorsion 
can only be exercised against one who has inflicted wrong,.it cannot involve 
a friend” and he asserts that the States-General took this position in 1623 in 
answer to the English Ambassador. In other passages, however, Bynker- 
shoek does not clearly maintain that position. Quaestionum Juris Publici 
Libri Duo, Carnegie Classics of International Law (1930), pp. 36, 56, 68 and 
73-74. Cf. also the French decree of January 14, 1779, 2 Lebeau, N ouveau 
Code des Prises (1800), p. 90. 

In 1557, an English Order in Council, after delasi: 


The Frenshemen have lawes and doo putt the same in execution 
against the subjects of this realme whiche the counsell thinke convenient 
to be kepte lykewyse towardes them 


provided that ships, neutral or otherwise, with enemy goods on board, and 
all goods on enemy ships, should be good prize. I Marsden, Documents 
Relating to Law and Custom of the Sea, p. 165. See also the case of De Curiel 
c. Forde, 1560, 2 Marsden, Select Pleas in the Court of Admiralty (1897), p 
119, Publications of the Selden Society, Vol. XI. This measure was ap- 
parently taken in reply to a similar provision in the French Marine Ordinance 
of 1543. Jessup and Deák, Neutrality: Tis History, Economics and Law, 
Vol. I, “The Origins” (1935), p. 128. It is not clear, however, whether the 
rule prescribed was considered as going beyond the limits of contemporary 
general practice. : 

The French decree of May 9, 1793 (8 American State Papers, Foreign Rela- 
tions, p. 284), which provided for seizure of enemy property on neutral vessels, 
had the following preamble: 


The National Convention, after having heard the report of their 
Marine Committee; considering that the flag of the neutral Powers is 
not respected by the enemies of France; [here follows an enumeration 
of alleged instances of such lack of respect. ] 

That, under such circumstances, all the rights of nations being vio- 
lated, the French people are no longer permitted to fulfil, towards the 
neutral Powers in general, the vows which they have so often manifested, 
and which they will constantly make for the full and entire liberty of 
commerce and navigation. 
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By the decrees of May 23 and July 1, 1793, American vessels were ex- 
empted from the application of the decree of May 9. Ibid., p. 285. An 
arrét of the Committee of Public Safety of January 3, 1795, likewise pro- 
viding for an exemption of American vessels from the application of the 
decree of May 9, 1793, referred to the latter in the following terms: “The 
National Convention found itself obliged, in using the right of reprisal, to 
decree, on the 9th of May, 1793. . . .” Ibid., p. 286. 

The French decree of July 2, 1796 (1 ibid., p. 577; see also the French 
explanation, 2bid.) read as follows: 


The executive directory, considering that, if it becomes the faith 
of the French nation to respect treaties or conventions which secure to 
the flags of some neutral or friendly Powers, commercial advantages, 
the result of which is to be common to the contracting Powers, those 
same advantages, if they should turn to the benefit of our enemies, 
either through the weakness of our allies, or of neutrals, or through fear, 
through interested views, or through whatever motives, would, in fact, 
warrant the inexecution of the articles m which they were stipulated, 
decree as follows: 

All neutral or allied Powers shall, without delay, be notified that the 
flag of the French republic will treat neutral vessels, either as to con- 
fiscation, as to searches, or capture, in the same manner as they shall 
suffer the English to treat them. 


Secretary of State Pickering, in a note to the French Minister, November 
1, 1796, said: 

This decree makes no distinction between neutral Powers who can 
claim only the rights secured to them by the law of nations, and others, 
between whom and the French republic treaties have imposed special 
obligations. Where no treaties exist, the republic, by seizing and con- 
fiscating the property of their enemies found on board neutral vessels, 
would only exercise an acknowledged right under the law of nations. If, 
towards such neutral nations, the French republic has forborne to exer- 
cise this right, the forbearance has been perfectly gratuitous. The 
United States, by virtue of their treaty of commerce with France, stand 
on different ground. (Ibid., p. 578.) 


Pickering also denied that British action had been unlawful. The French 
Minister Adet, replying to Pickering in the note of November 15, 1796 (zbid., 
pp. 579, 582) asserted that the United States had breached neutrality by 
giving to England treaty rights denied to France. 

It is thus apparent that the French decrees of 1793 and 1796, in so far as 
they provided for capture of enemy goods on neutral vessels, were not con- 
sidered by the United States to be contrary to general rules of international 
law; and in so far as the latter decree was inconsistent with the Franco-Ameri- 
can treaty, it was justified by the French as a reply to a breach of neutrality 
by the United States itself. In neither case would the question of abridg- 
ment of neutral rights purely as a result of inter-belligerent retaliation arise. 

On March 2, 1797, another French decree providing for seizure of enemy 
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property on neutral vessels and mentioning the lack of respect for the neutral 
flag on the part of the enemy, was enacted. 2 Ibid., p. 12. 

A Russian Imperial ukase of June 17, 1798 (O.8.), said that since the 
French had arrested ships with goods of Russia even in neutral ports, the 
same was to be done to French goods (meaning, apparently, goods of French 
origin) in Russian ports, no matter on whose ships they were found or whose 
property they were. 25 Polnoe Sobranie Zakonov Rossiiskoy Imperii, p. 280. 
Since this decree was applicable only in Russian ports, it was an exercise of 
sovereignty that cannot be said to have abridged any rights of neutrals as such. 

The Berlin decree of Napoleon, declaring a blockade of the British Isles, 
providing for seizure of British goods wherever found, and establishing the 
Continental System, issued on November 21, 1806 (8 American State Papers, 
Foreign Relations, p. 289), had the following passages: 


. . . Considering: 

1. That England does not admit the right of nations as universally 
acknowledged by all civilized people; [here follows an enumeration of 
allegedly unlawful acts of Great Britain.] 

9, That it being right to oppose to an enemy the same arms she makes 
use of, to combat as she does, when all ideas of justice and every liberal 
sentiment (the result of civilization among men) are disregarded; 

We have resolved to enforce against England the usages which she has 
consecrated in her maritime code. 


Spain adhered to this decree on February 19, 1807. Ibid., p. 293. 

The Milan decree of Napoleon, of December 17, 1807, enacted after the 
issuance of the British retaliatory Orders in Council (see infra) and providing 
for the seizure of neutral ships submitting to a British search, or going to — 
England, or paying any tax to England (zbzd., p. 290), contained the follow- 
ing language: 


Observing the measures adopted by the British Government, on the 
llth November last, by which vessels belonging to neutral, friendly, 
or even Powers the allies of England, are made liable, not only to be 
searched by English cruisers, but to be compulsorily detained in Eng- 
land, and to have a tax laid on them of so much per cent. on the cargo, 
to be regulated by the British Legislature: 

Observing that, by these acts, the British Government denationalizes 
ships of every nation in Europe... . 

Art. 4. These measures, which are resorted to only in just retaliation 
of the barbarous system adopted by England, which assimilates its 
legislation to that of Algiers, shall cease to have any effect with respect 
to all nations who shall have the firmness to compel the English Govern- 
ment to respect their flag. They shall continue to be rigorously in force 
as long as that Government does not return to the principle of the law 
of nations, which regulates the relations of civilized States in a state of 
war. The provisions of the present decree shall be abrogated and null, 
in fact, as soon as the English abide again by the principles of the law of 
nations, which are also the principles of justice and honor. 


Spain adhered to this decree on January 3, 1808. Ibid., p. 293. 
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In attempting to justify this decree before the United States, the French 
Government said: 


The proceedings of England towards all Governments are so contrary 
to the law of nations, and all the rules constantly observed even among 
enemies, that no recourse against this Power is any longer to be found in 
the ordinary means of repression. In order to annoy her, it is become 
necessary to turn against her the arms which she makes use of herself; 
and, if transient inconveniences result therefrom, it is to her alone that 
they are to be imputed. Since England respects no laws, how could 
they be respected with regard to her? The maritime laws which she 
violates, ought they still to be a protection to her? And if some Powers 
tolerate the infractions committed on their independence, could they 
have the right to require that France alone should restrain herself within 
limits which her enemy has everywhere overleaped? (Champagny 
to Armstrong, Jan. 15, 1808, ibid., p. 249.) 


Secretary of State Madison instructed the American Minister, Armstrong, as 
follows: 


If it be contended that the decree, as a retaliation on the other bellig- 
erent, at the expense of neutral nations, is justified by a culpable 
acquiescence in the prior measures of that belligerent operating through 
neutrals, you will be able to deny such acquiescence; and to urge, more- 
over, that, on every supposition, the retaliating measure could not be 
justly enforced in relation to neutrals, without allowing them, at least, 
a reasonable time for choosing between due measures against the prior 
wrong and an acquiescence in both. The copy of the representations 
to the British Government, through its minister here, on the subject 
of its orders of January, 1807, will at once disprove an acquiescence on 
the part of the United States, and explain the grounds on which the late 
extension of the French decree of November, 1806, is an object of just 
remonstrance. (Feb. 8, 1808, zbzd., p. 249.) 


For the diplomatic controversy between France and the United States and its 
results, legally inconclusive, see also 5 Moore, International Adjudications, 
Modern Series (1933), pp. 322-331. The claims of the United States against 
France arising out of the French interference with American commerce dur- 
ing the Napoleonic Wars were passed upon by the Commission established 
under the Convention of 1831 with France, and the grounds of the decisions 
of the Commission, to some extent, were unofficially made public by J. K. 
Kane, one of the Commissioners, in 1836. For the text of Kane’s notes, see 
ibid., pp. 378-442. The following comments contained in Kane’s notes are 
of interest: 
6th. The celebrated decrees of Berlin and Milan were in most of 
their provisions avowed departures from the general law of nations. 
The preamble to the former affirms that ‘England does not admit the 
right of nations as universally acknowledged by all civilized people,” 
that “her conduct has been worthy of the first ages of barbarism,” and 
that “it is right to oppose to an enemy the same arms she makes use of.” 
The fourth article of the other declares that it is ‘‘only in just retaliation 


of the barbarous system of England, which assimilates its legislation to 
that of Algiers.” 
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As in all this there could be no pretext for a war upon neutrals, France 
asserted as the basis of the Berlin decree, that “whoever dealt on the 
continent of Europe in English merchandize, favored the designs of 
England, and became her accomplice” in extending her trade upon the 
ruin of that of other nations. This was in fact the only ground on which 
the action of the decree was extended to neutrals. .. . 

Equally without apology is the decree of Milan. Professedly a re- 
joinder to a British order in council, it acts only against neutrals. . It 
asserts a train of principles of national law, some of them true, some 
otherwise, and punishes with the penalties that belong to war alone all 
nations that do not forthwith unite with France in asserting them by 
arms. It denies to neutrals the right of negotiating with foreign pow- 
ers, defines for them what are the exigencies of national honor, and 
vindicates their alleged rights by denationalizing their flag. No better 
description can be given of this decree, than that which, borrowing its 
own language, ‘‘assimilates it to the legislation of Algiers.” 

I shall be excused for omitting further remark on the character of 
these celebrated edicts. Both of them were direct and palpable viola- 
tions of our existing treaty with France; 

The Berlin decree was held by the commissioners to present no justi- 
fication for the acts of France, so far 1. As it interdicted to Americans 
the trade with England in goods not contraband and to ports not ac- 
tually blockaded; 2. As it interdicted to them the trade in English 
manufactured goods: 3. As it condemned American ships for carrying 
British property; and 4. As it condemned American property, because 
found on board British vessels, or for having been under the protection 
of British convoy. (Jbid., pp. 410-411.) 


In so far as French action under the decrees was considered to be m viola- 
tion of a treaty with the United States, there was no occasion to pass upon the 
lawfulness of the decrees in relation to neutral rights not protected by a treaty. 
Nevertheless, the above passages, and the rest of Kane’s notes, do not show 
that the alleged right of retaliation would have been seriously considered by 
the Commissioners as a justification for any abridgment of neutral rights. 

In retaliation for the Berlin decree, Great Britain issued an Order in Coun- 
cil on January 7, 1807 (3 American State Papers, Foreign Relations, p. 267), 
forbidding any vessels to trade between ports of France and its allies, or 
ports not open to British vessels. Its preamble contained the following 
language: 


Whereas the French Government has issued certain orders, which, 
in violation of the usages of war, purport to prohibit the commerce of 
all neutral nations with His Majesty’s dominions, and also to prevent 
such nations from trading with any other country in any articles, the 
growth, produce or manufacture of His Majesty’s dominions; and 
whereas the said Government has also taken upon itself to declare all 
His Majesty’s dominions to be in a state of blockade, at the time when 
the fleets of France and her allies are themselves confined within their 
own ports by the superior valor and discipline of the British navy; and 
whereas such attempts on the part of the enemy, would give to His 
Majesty an unquestionable right of retaliation, and would warrant His 
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Majesty in enforcing the same prohibition of all commerce with France, 
which that Power vainly hopes to effect against the commerce of His 
Majesty’s subjects, a prohibition which the superiority of His Majesty’s 
naval forces might enable him to support by actually investing the ports 
and coasts of the enemy with numerous squadrons and cruisers, so as to 
make the entrance or approach thereto manifestly dangerous; and 
wheréas His Majesty, though unwilling to follow the example of his 
enemies by proceeding to an extremity so distressing to all nations not 
engaged in the war, and carrying on their accustomed trade, yet feels 
himself bound, by due regard to the just defence of the rights and in- 
terests of his people not to suffer such measures to be taken by the 
enemy, without taking some steps on his part to restrain this violence, 
and to retort upon them the evils of their own injustice. . 


In further retaliation for the Berlin decree, Great Britain issued on Novem- 
ber 11, 1807, another Order in Council (zbid., p. 269) prohibiting, inter alia, 
neutral vessels from proceeding to the ports of France and other countries 
which excluded British vessels without first touching at a British port and 
paying duties there. The preamble contained the following language: 


Whereas certain orders, establishing an unprecedented system of 
warfare against this kingdom, and aimed especially at the destruction 
of its commerce and resources, were, some time since, issued by the 
Government of France: . .. 

And whereas His Majesty’s order of the 7th of January last has not 
answered the desired purpose, either of compelling the enemy to recall 
those orders, or of inducing neutral nations to interpose, with effect, to 
obtain their revocation, but, on the contrary, the same have been 
recently enforced with increased rigor: 

And whereas His Majesty, under these circumstances, finds himself 
compelled to take further measures for asserting and vindicating his 
just rights, and for supporting that maritime power which the exertions 
and valor of his people have, under the blessing of Providence, enabled 
him to establish and maintain; and the maintenance of which is not 
more essential to the safety and prosperity of His Majesty’s dominions, 
than it is to the protection of such States as still retain their independ- 

ence, and to the general intercourse and happiness of mankind... . 


Another Order in Council of the same date (zbid., p. 270) forbade the transfer 
of ships from belligerents to neutrals, declaring the ships so transferred to be 
lawful prize, and saying: 
Whereas the sale of ships by a belligerent to a neutral is considered 
by France to be illegal. . .. 
And whereas it is fully justifiable to adopt the same rule, in this re- 


spect, towards the enemy, which is applied by the enemy to this 
country. ... 


In 1808, an Act of Parliament (48 Geo. III, c. 26; 3 American State Papers, 
Foreign Relations, p. 274) was passed, ‘‘in order effectually to accomplish the 
object of such orders,” i.e., the orders referred to above and others directed 
against France. Numerous modifications and amendments to the retalia- 
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tory orders were made from time to time, one of the most important being 
the order of April 26, 1809. Ibid., p. 241. 

The retaliatory Orders in Council were given effect in a large number of 
prize court decisions. One of the earliest of such cases, mentioning expressly 
the retaliatory feature, was The Lucy, (Edw. 122, Sir William Scott, 1809). 
This case concerned an American ship captured by the French and, after 
prize proceedings and condemnation, sold to the original owners. It was 
claimed by the British captors that the sale by the French to the neutral 
owners was invalid, as contrary to the Order in Council of November 11, 
1807, prohibiting sales of ships by belligerents to neutrals. It was held, 
however, that the owner was entitled to restitution. The court said that the 
Order in Council, enacted on the principle of retaliation, was contrary to the 
general policy of the country, and must not be carried one inch beyond its 
purpose (retaliation). The court examined various French ordinances, 
found that they did not include repurchases of prizes within the restriction, 
and said: ‘and as I think it would be improper to carry the restriction fur- 
ther than the enemy has done, unless the captor can shew that a more rigid 
rule has been applied by the modern Government of France, I shall restore, 
giving them their expenses.” The captor failed to make the required show- 
ing. 

In The Fox, (Edw. 311, Sir William Scott, 1811), an American ship, bound 
from Boston to France, was condemned, by virtue of the order of April 26, 
1809. The court said that in order to correct possible misapprehension, 
rather than from the sense of any obligation imposed by the discussion, it 
observed that it was bound to administer the law of nations, as the unwritten 
law of the court; at the same time, the King in Council had legislative powers 
over the court, and his orders were binding on it, as its written law; there 
being no inconsistency, as the orders were presumed to conform to the law of 
nations. 


In the particular case of the orders and instructions which give rise 
to the present question, the Court has not heard it at all maintained in 
argument, that as retaliatory orders they are not conformable to such 
principles [of international law], for retaliatory orders they are. They 
are so declared in their own language, and in the uniform language 
of the government which has established them. I have no hesitation 
in saying that they would cease to be just if they ceased to be retaliatory; 
and they would cease to be retaliatory from the moment the enemy re- 
tracts in a sincere manner those measures of his which they were in- 
tended to retaliate. 


But the proper evidence of a retraction by the enemy is a declaration to that 
effect by the State issuing the retaliatory orders, the court said. The Lucy 
was distinguished on the ground that in that case the court had found it to 
be the intent of the order to apply exactly the same rule as the French did, 
and not to go beyond French practice. 
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In The Snipe, (Edw. 381, Sir William Scott, 1812), an American ship bound 
for France was condemned. A British déclaration of April 21, 1812 (see 
Edw., Appendix, lxxx), had made the revocation of the retaliatory orders 
automatic upon an absolute and unconditional repeal of the Berlin and Milan 
decrees by an authentic act of the French Government. The court con- 
strued this declaration as authorizing it to receive evidence of the French 
action, bui found that the evidence presented was insufficient to establish 
that the condition of the automatic revocation was present. But since a 
special dispensation was made by Great Britain for American vessels after 
May 20, 1812 (Edw., Appendix, lxxxi), such vessels captured after that date 
would not be condemned. The Snipe had been captured prior to that date, 
however. Great Britain revoked, on June 23, 1812, the retaliatory orders in 
so far as they applied to American ships and goods, on the condition of 
the revocation of the non-intercourse acts by the United States. Edw., 
Appendix, lxxxi. 

The issuance of the British retaliatory Orders in Council was foreshadowed 
in a note to the United States of December 31, 1806 (8 American State 
Papers, Foreign Relations, pp. 151-152), which denied that the British ac- 
tions invoked in justification of the Berlin decree had been unlawful, de- 
clared that the French enactments were unlawful, and said: 


If, however, the enemy should carry these threats into execution, 
and if neutral nations, contrary to all expectation, should acquiesce 
in such usurpations, His Majesty might probably be compelled, however 
reluctantly, to retaliate in his just defence, and to adopt, in regard to 
the commerce of neutral nations with his enemies, the same measures 
which those nations shall have permitted to be enforced against their 
commerce with his subjects. . . . 


After the January order was issued, Secretary Madison said: 


With respect to its principle, it will not be contested that a retaliation 
by one nation on its enemy, which is to operate through the interest 
of a nation not an enemy, essentially requires not only that the injury 
inflicted should be limited by the measure of injury sustained, but that 
every retaliating step, in such a case, should be preceded by an un- 
reasonable failure of the neutral party, in some mode or other, to put 
an end to the inequality wrongfully produced. (Madison to Erskine, 
March 29, 1807, zbid., p. 159.) i 


Madison went on to say that even if it were certain that the French decree 
would be enforced in the sense assigned to it, the peremptory character 
of the British order and its immediate enforcement might be justly regarded 
as premature and unfriendly; but as there was no certainty about the French 
decree, the British order was a ground for serious complaint and remon- 
strance; and if France were to respect the rights of the United States, the 
British order would have the character of original aggression and give France 
a right to retaliate. 
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Pinkney, in a conversation with Canning, observed that the Berlin decree, 
being internal in character, was not a violation of neutral rights. He pro- 
tested against the new (November) Order in Council, saying that the en- 
forcement of the French decree had. not infringed American rights and that 
the United States had not, therefore, acquiesced in any unlawful French 
action (reporting to Madison, Nov. 23, 1807, ibid., pp. 203, 205). He added: 
‘ As domestic regulations, then, it is impossible to maintain that the articles 
of the French decree form any apology for the British orders, upon any 
intelligible notion of the right of retaliation.” 

Erskine, in a note to Madison of February 23, 1808, declared: 


. The right of His Majesty to resort to retaliation cannot be ques- 
tioned. The suffering occasioned to neutral parties is incidental, and 
not of His Majesty’s seeking. In the exercise of this undoubted right, 
His Majesty has studiously endeavored to avoid aggravating unneces- 
sarily the inconveniences suffered by the neutral. (bid., pp. 209, 210.) 


Madison, replying to Erskine, March 25, 1808, said: 


The last orders, like that of January, proceed on the most unsub- 
stantial foundation. They assume for fact an acquiescence of the United 
States in an unlawful application to them of the French decree; and 
they assume for a principle that the right of retaliation, accruing to one 
belligerent against a neutral, through whom an injury is done by an- 
other belligerent, is not to have for its measure that of the injury re- 
ceived, but may be exercised in any extent and under any modifica- 
tions which may suit the pleasure or the policy of the complaining 
party. (bid., p. 210.) 


Noting that the United States had not acquiesced in any illegal French action 
under the decree, he went on to say: 


Retaliation is a specific or equivalent return of injury, for injury 
received ; and where it is to operate through the interests of a third party, 
having no voluntary participation in the injury received, the return 
ought, as already observed, to be inflicted with the most forbearing 
band. . . . As the right to retaliate results merely from the wrong 
suffered, it cannot, in the nature of things, extend beyond the extent 
of the suffering. There may often be a difficulty in applying this rule 
with exactness, and a reasonable latitude may be allowable on that con- 
sideration. But a manifest and extravagant departure from the rule 
can find no apology. . . . A declaration of a belligerent, which he is 
known to be either not in a situation, or not to intend to carry but par- 
tially into execution against a neutral, to the injury of another belliger- 
ent, could never give more than a right to a commensurate redress 
against the neutral. 


Canning, in a note to Pinkney, Nov. 23, 1808, said: 


The mitigated measure of retaliation, announced by His Majesty 
in the order in council of the 7th January, and the further extension of 
that measure (an extension in operation, but not in principle) by the 
orders in council of November, were founded (as has been already re- 
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peatedly avowed by His Majesty) on the “unquestionable right of His 
Majesty to retort upon the enemy the evils of his own injustice”; and 
upon the consideration, that ‘‘if third parties incidentally suffered by these 
retaliatory measures, they were to seek their redress from the Power 
by ce original aggression that retaliation was occasioned.” ({bid., 
9. 231. 


The report of the Committee of the House of Representatives (10th Cong., 
2d Sess.) of November 22, 1808, in effect declared that in the British orders 
retaliation went beyond justifiable limits. Ibid., pp. 259, 261. 

Denmark protested against the Order in Council of January 7, 1807, on 
March 9, 1807 (note from M. Rist to Viscount Howick, 10 Cobbett’s Parlia- 
mentary Debates, col. 397 ff.), as “founded upon a principle in itself inad- 
missible” and violative of the rights of Danish subjects guaranteed both by 
the law of nations and by treaties, saying: l 


The undersigned has received express orders from his court, to declare, 
in its name, that it regards the right of retaliation, upon which the Order 
in Council of his Britannic majesty is founded, as absolutely inadmissi- 
ble, in its principle and in its consequences. To establish this right, 
it would be necessary to begin by destroying the first notions of general 
and public law. . . . It must be intended to insist that the privileges, 
interests, and property, of a neutral nation, are at the disposition of 
every other power, although connected with it by treaties, as soon as 
the course of events, or the inclinations of that power should engage her 
in a war entirely foreign to the neutral nation.—The palpable incon- 
sistency and falsehoods of such reasoning cannot be equalled but by its 
fatal consequences with respect to society. It cannot escape the 
penetration of his Britannic majesty’s ministers, that a principle, which 
would render the relations and mutual obligations between two coun- 
tries dependent upon any acts whatsoever of a third power, or rather 
which would constitute a state of war, the supreme regulator of all the 
relations of human society, would destroy the very basis of that society, 
in order openly to sanction the right of strength and, in the end, to pave 
the way for that of universal anarchy.—This (the undersigned regrets to 
avow it) is nevertheless the tendency of the principle upon which the 
resolutions adopted by the French government against the commerce of 
G. Britain are cited, as motives to induce his Britannic majesty to set 
aside the treaties subsisting between England and Denmark, and es- 
pecially that of the 17th June, 1801. . . . The undersigned does not ap- 
prehend that he has said too much in advancing this assertion: he has 
done so purposely, and entirely foreseeing that the Freneh Decree of 
the 21st Nov. 1806, together with all its pernicious consequences to 
the commerce of neutrals, will be cited to invalidate it. 


After denying that the Berlin decree had had, or was likely to have, very 
serious consequences for Danish trade, the note went on to say: | 
The undersigned feels it his duty to add, that his court has neverthe- 

less made urgent representations to the French government against 


a measure; the principle of which it cannot but consider as a direct and 
manifest violation of its rights: That, far from being willing or able to 
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acquiesce in it, his court thought that it employed the best weapons 
which its situation and the justice of its cause afforded, when it protested 
solemnly against the subversion of principle, and the contempt of the law 
of nations, of which this Decree gives so fatal an example.—But the 
greater the disgust of the court of the undersigned at the spirit of the 
Decree of the 21st Nov. and particularly at the motive alleged for its 
justification, namely, that of retaliation, the more profound was its 
regret on seeing G. Britain, in her late measures, follow the footsteps of 
her enemy, and take advantage of his example, to sanction a doctrine, 
the principle of which seems more to be feared in itself, than the more or 
less enlarged scale of the regulations which determine its effect and 
extent. 


Tt will be noted that Denmark, although objecting in principle to the use 
of retaliation by Great Britain and France as it affected third Powers, in- 
voked treaty rights in protesting against the British Order in Council. 

The British reply, March 17, 1807 (cbid., col. 402), defended the right to 
retaliate even more severely against the enemy, saying that third parties 
should demand reparation from the belligerent who first violated the usages 
of war and neutral rights. The provisions of the British Order in Council 
were also defended on grounds other than that of retaliation—they ‘“‘ might 
easily have been Justified without reference to the late conduct of France,” 
the British said. 

It thus appears that during the Napoleonic Wars, at least three belligerents 
(Great Britain, France, and Spain) asserted the right to abridge neutral 
rights incidentally in retaliating upon the enemy, and passed and enforced 
measures with that effect; that the British prize court did not pass upon the 
validity of such measures, in their effect upon neutrals, in international law, 
but considered itself bound by the orders in council; and that the United 
States was inclined to recognize to a limited extent the right of retaliation, 
even if affecting neutral rights, on the condition that a measure of retaliation 
could not go beyond the illegal conduct provoking it, and perhaps on the 
condition that neutral rights could be thus abridged only if the neutral State 
in question failed to take some reasonable steps to make its rights respected 
by the first belligerent violating international law (without, however, defin- 
ing what would constitute such reasonable steps). Denmark objected to 
retaliation affecting neutrals. The assertion of the right was usually ac- 
companied by charges that the neutral in question had failed to make its 
rights respected by the other belligerent or had acquiesced in their viola- 
tion. Moreover, when the right of retaliation was asserted, it was not usu- 
ally limited strictly to conduct identical with that which had allegedly 
provoked the retaliation. 

In the period between the Napoleonic and the World Wars, no instances 
have been found of belligerents making or enforcing retaliatory measures 
against the enemy which abridged neutral rights. In 1862, France asserted 
that measures of reprisals taken by the Union forces against the population 
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in the Southern States should not involve French nationals who remained 
neutral (1 Archives Diplomatiques, 1863, p. 282), but the problem appears 
to have been one of the treatment of aliens rather than one of neutral 
rights. In 1864, at a conference relative to the affairs of Denmark, the 
Prussian representative declared that if Denmark attempted to maintain an 
ineffective blockade of the Prussian coast, Prussia could make use of re- 
prisals and not consider itself bound by the Declaration of Paris, and was 
supported by the remarks of one other speaker (representing the Germanic 
Confederation). British Parliamentary Papers, 1864 [3366], pp. 97-98. 
The British representative, however, said that the Prussian declaration 
showed complete indifference to international law, and that a country could 
not resort to reprisals because of an ineffective blockade against it. He 
was supported by the Russian representative, who expressed fear for the 
Baltic commerce should letters of marque be issued. 

In the World War, as early as August 11, 1914, Great Britain declared 
that in view of indiscriminate scattering of mines by the Germans in the 
North Sea, “the British Admiralty must hold themselves fully at liberty 
to adopt similar measures in self-defence which must inevitably increase 
the dangers to navigation in the North Sea.” United States Foreign Rela- 
tions, 1914, Supplement, p. 455; see also ibid., pp. 457 and 458. <A mine- 
laying policy was authorized by Great Britain in October, 1914. Jbid., p. 
460. On November 3, 1914, Great Britain declared the establishment of 
a ‘military area” in the North Sea, where “exceptional measures appropriate 
to the novel conditions” would be taken. Tbid., p. 464. The United States 
refused to join in a Scandinavian protest against this measure. Ibid., p. 466. 

In October, 1914, France declared that: 


Automatic mines having been sown in the Adriatic Sea by the Austro- 
Hungarian Navy, the French naval forces have been obliged to resort 
to similar measures in the said sea. 

However, in order to avoid that inoffensive neutral ships should 
suffer harm such as has been unjustly caused by the Austro-Hungarian 
mines, the mines laid down by the French Navy are in conformity with 
the provisions stipulated by the eighth convention of The Hague, 1907. 
(Ibid., p. 462.) 


On February 19, 1915, a British memorandum delivered to the United 
States (ibid., 1915, Supplement, p. 335) foreshadowed the Reprisals Order of 
March 11 in the following language: 


10... . His Majesty’s Government consider it would be altogether 
unreasonable that Great Britain and her allies should be expected to 
remain indefinitely bound, to their grave detriment, by rules and prin- 
ciples of which they recognize the justice if impartially observed as 
between belligerents, but which are at the present moment openly set at 
defiance by their enemy. 

11. If, therefore, His Majesty’s Government should hereafter feel 
constrained to declare foodstuffs absolute contraband, or to take other 
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measures for interfering with German trade, by way of reprisals, they 
confidently expect that such action will not be challenged on the part of 
neutral states by appeals to laws and usages of war whose validity rests 
on their forming an integral part of that system of international doctrine 
which as a whole their enemy frankly boasts the liberty and intention to 
disregard, so long as such neutral states can not compel the German 
Government to abandon methods of warfare which have not in recent 
history been regarded as having the sanction of either law or humanity. 


It was also declared that the treatment by Germany of certain British cities 
as ‘‘fortified places” justified similar treatment of Hamburg by Great Brit- 
ain for purposes of contraband. Ibid., p. 336. 

In a note of March 1, 1915 (dbid., p. 127), Great Britain and France, after 
alleging the illegality of the German war zone declaration (for which see 
infra), said that “her opponents are therefore driven to frame retaliatory 
measures in order in their turn to prevent commodities of any kind from 
reaching or leaving Germany.” 

The Reprisals Order in Council of March 11, 1915 (zbzd., p. 144), contained 
the following language in the preamble: 


Whereas the German Government has issued certain orders which, in 
violation of the usages of war, purport... . 

Whereas such attempts on the part of the enemy give to His Majesty 
an unquestionable right of retaliation. .. . . 

Whereas the Allies of His Majesty are associated with him in the 
steps now to be announced for restricting further the commerce of 
Germany. . .. 


France enacted similar measures in the decree of March 13, 1915, based on a 
report saying: “The German Government has decreed certain measures 
. in violation of the usages of war. . . . Such pretensions on the part 
of the enemy give to the Allied Governments the right to respond by pre- 
venting every kind of merchandise from reaching or leaving Germany.” 
Ibid., p. 150. It appears that of the other Allied and Associated Powers, 
only Portugal, at a later date, adopted measures similar to those of the 
Reprisals Order of 1915. Verzijl, Le Droit des Prises de la Grande Guerre 
(1924), p. 590; Garner, Prize Law During the World War (1927), p. 325. 
The United States protested, on March 30, 1915, against the Order in 
Council of March 11 as being “without precedent in modern warfare,” and 
said: 

If the course pursued by the present enemies of Great Britain should 
prove to be in fact tainted by illegality and disregard of the principles 
of war sanctioned by enlightened nations, it can not be supposed, and 
this Government does not for a moment suppose, that His Majesty’s 
Government would wish the same taint to attach to their own actions or 
would cite such illegal acts as in any sense or degree a justification for 


similar practices on their part in so far as they affect neutral rights. 
(United States Foreign Relations, 1915, Supplement, pp. 152, 154.) 
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Great Britain and France attempted at various times to justify the measures 
applied under the Reprisals Order both on the ground of retaliation and inde- 
pendently of retaliation. See zbid., pp. 145, 168, 493, 501, 566. On October 
21, 1915, the United States again protested against these measures, saying 
that ‘the United States, therefore, can not submit to the curtailment of its 
neutral rights by these measures, which are admittedly retaliatory, and 
therefore illegal.” Jbid., pp. 578, 589. In reply to this protest, Great 
Britain addressed to the United States, on April 24, 1916, a lengthy note 
(ibid., 1916, Supplement, p. 368), to which France adhered (zbid., p. 382), 
attempting to justify the Allied measures on a number of grounds, and add- 
ing the following significant passages: 


37. Before leaving the question of the validity of the measures which 
France and Great Britain have taken against enemy commerce, refer- 
ence must be made to the statement made in the 33d paragraph of the 
United States note that “the curtailment of neutral rights by these 
measures, which are admittedly retaliatory, and therefore illegal, cannot be 
admitted.” His Majesty’s Government are quite unable to admit 
the principle that to the extent that these measures are retaliatory they 
are illegal. Itis true that these measures were occasioned and necessi- 
tated by the illegal and unjustifiable proclamation issued by the Ger- 
man Government on the 4th February 1915, constituting the waters 
surrounding Great Britain, including the whole English Channel, a 
‘war zone,” into which neutral vessels would penetrate at their peril, 
and in which they were liable to be sunk at sight. This proclamation was 
accompanied by a memorandum alleging that the violation of interna- 
tional law by Great Britain justified the retaliatory measures of the 
German Government owing to the acquiescence of neutrals in the action 
of this country. The legitimacy of the use of retaliatory measures was 
thus admitted by the Germans, although His Majesty’s Government 
and their allies strongly deny the facts upon which their arguments were 
based. But although these measures may have been provoked by the 
illegal conduct of the enemy, they do not, in reality, conflict with any 
general principle of international law, of humanity, or civilization; 
they are enforced with consideration against neutral countries, and are, 
therefore, juridically sound and valid. 

38. The more abstract question of the legitimacy of measures of 
retaliation adopted by one belligerent against his opponent, but affect- 
ing neutrals also, is one of which His Majesty’s Government think the 
discussion might well be deferred. It is a subject of considerable diffi- 
culty and complexity, but His Majesty’s Government are surprised to 
notice that the Government of the States [sic] seem to regard all such 
measures of retaliation in war as illegal if they should incidentally inflict 
injury upon neutrals. The advantage which any such principle would 
give tc the determined law-breaker would be so great that His Majesty’s 
Government can not conceive that it would commend itself to the con- 
science of mankind. To take a simple instance, suppose that one bel- 
ligerent scatters mines on the trade routes so as to impede or destroy 
the commerce of his enemy—an action which is illegitimate and calcu- 
lated to inflict injury upon neutrals as well as upon the other belliger- 
ents—what is that belligerent to do? Is he precluded from meeting 
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in any way this lawless attack upon him by his enemy? His Majesty’s 
Government can not think that he is not entitled by way of retaliation 
to scatter mines in his turn, even though in so doing he also interferes 
with neutral rights. Or take an even more extreme case. Suppose 
that a neutral failed to prevent his territory being made use of by one 
of the belligerents for warlike purposes, could he object to the other 
belligerent acting in the same way? It would seem that the true view 
must be that each belligerent is entitled to insist on being allowed to 
meet his enemy on terms of equal liberty of action. If one of them is 
allowed to make an attack upon the other regardless of neutral rights, 
his opponent must be allowed similar latitude in prosecuting the strug- 
gle, nor should he in that case be limited to the adoption of measures 
precisely identical with those of his opponent. 


The preamble to the British Order in Council of July 7, 1916 (zbid., p. 413), 
contained the following statement: “And His Majesty is pleased further to 
declare . . . that it is and always has been His intention, as it is and has 
been that of His Allies, to exercise their belligerent rights at sea in strict 
accordance with the law of nations.” A memorandum of the same date 
(abid.), to which France adhered in effect (zbzd., p. 416), said: 


These successive modifications may perhaps have exposed the purpose 
of the Allies to misconstruction; they have therefore come to the con- 
clusion that they must confine themselves simply to applying the his- 
toric and admitted rules of the law of nations. 

The Allies solemnly and unreservedly declare that the action of their 
warships, no less than the judgments of their prize courts, will continue 
to conform to these principles; .. . 


Neither the preamble nor the memorandum contained any mention of 
retaliation. 

In a note of March 11, 1916, Great Britain announced that the use of dis- 
guises by the German cruisers made necessary certain new methods in visit- 
ing and searching merchant vessels. Jbid., p. 680. The United States was 
unwilling to admit the legality of the new measures. Ibid., pp. 681, 684. 

The British Orders in Council of January 13 and February 16, 1917 (ibid., 
1917, Supplement 1, pp. 492, 493), respectively extended the application of 
the Reprisals Order of 1915 to all enemy countries, and enacted new stringent 
measures against neutral trade with the enemy and with neutrals, after 
reciting the:German submarine warfare and other allegedly unlawful 
measures. The February order was not imitated by any of the allies of Great 
Britain. Garner, Prize Law During the World War (1927), p. 325. 

The British notices of January 24 and February 13, 1917, respecting a 
“dangerous area” in the North Sea, likewise recited the German unre- 
stricted submarine warfare against belligerents and neutrals. Jbzd., p. 518. 
However, in a note to the United States, July 16, 1917, Great Britain said 
that the area described in the above notices ‘‘represents an area determined 
by the actual laying of mines or other obstructions permitted by the laws of 
war.” United States Foreign Relations, 1918, Supplement 1, Vol. IT, p. 1760. 
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It thus eppears that Great Britain and France, while reciting the right 
of retaliation in their orders restricting neutral rights, attempted to justify 
such restrictions on other grounds, if possible, in their diplomatic corre- 
spondence with the United States, although maintaining the right of retalia- 
tion even if it affects neutral rights. The United States as a neutral took an 
unequivocal position against the legality of retaliatory measures in their 
effect upon neutrals; and after it had become a belligerent, it refrained from 
using any retaliatory measures affecting neutral rights. See tbid., p. 934, 
n. 1; and Morrissey, “The United States and the Rights of Neutrals, 1917- 
1918,” 31 American Journal of International Law (1937), pp. 17, 23-24. 

The legality of the retaliatory measures of the Allies could not be passed 
upon by the French prize courts, bound by executive decrees. For an 
instance of application of the French decree of March 13, 1915, expressly 
disregarding the provisions of the Declaration of Paris and without discussion 
of the retaliatory feature of the decree, see The Almazora (Conseil des Prises, 
_ 1920), in 27 Rev. Gen. Droit Int. Pub. (1920), “Jurisprudence en matière de 
prises maritimes (guerre de 1914), p.72. However, in the cases of The Tinos 
(1917), Fauchille, Jurisprudence française en matière de prises maritimes 
(1919), p. 390, the French Conseil des Prises rejected a plea that the capture 
of German vessels was invalid because made in neutral Greek waters, on the 
ground that the prior acts of Germany in those waters had transformed them 
into a theater of war. But the British Privy Council declared in The 
Zamora, [1916] 2 A. C. 77, that they would not be bound by a prerogative 
order in ccuncil contrary to international law, although in that case the re- 
sult could have been reached without such a declaration, and although in 
fact no British prize court ever refused to reach a result demanded by an 
Order in Council on the ground of its being contrary to international law. 
In The Zamora by way of dictum, and in The Stigstad, [1916] P. 123, [1919] 
A. C. 279, and The Leonora, [1918] P. 182, [1919] A. C. 974, as a hold- 
ing, it was ruled that recitals in the orders were conclusive evidence that 
cause for reprisals existed; the court did not find it possible, in the latter 
two cases, to attempt to justify the measures applied under the orders as 
lawful aside from retaliation. In The Noordam, No. 2, [1920] A. C. 904, 911, 
the court said: ‘The Order in Council is a reprisals order—that is to say, 
His Majesty, in the exercise of his belligerent right, has been pleased upon 
just and adequate provocation to resort to measures not prescribed by the 
general existing rules of the law of nations,” and that, therefore, ambiguous 
terms in the order could not be extended to the advantage of the belligerent 
—the order in question being that of March 11, 1915. 

A dictum in The Zamora, cited with approval by Sir Samuel Evans in 
The Stigstad, was to the effect that although the recital of facts showing cause 
for reprisals was conclusive, the court was not precluded from finding that 
the means adopted were not the best or that those means were unlawful as 
causing unreasonable inconvenience to neutrals. In The Leonora, supra, 
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the court considered at length the situation between the belligerents at the 
time of the enactment of the order of February 16, 1917. In other words, 
the court nowhere held that it would be precluded from finding certain 
measures invalid as entailing excessive restrictions on the neutrals, if a com- 
parison of the facts recited as justifying reprisals, and the reprisals them- 
selves, showed the latter to go far beyond the former. Needless to say, in 
practice, such a situation would be unlikely to occur, as the court cannot go 
beyond the recitals in the order, and the government therefore could justify a 
measure of any severity by inserting appropriate allegations as to the ene- 
my’s conduct in the order. As a matter of fact, in all these cases, the court 
found that the neutrals were not unreasonably inconvenienced. It appears, 
nevertheless, that, whether the court is or is not precluded from finding cer- 
tain reprisal measures unlawful as being unreasonably harsh, it must first 
decide, or assume, that some degree of restriction of neutral rights can be 
lawfully justified by invoking the right of inter-belligerent retaliation. If it 
were held that neutral rights could not be affected at all by inter-belligerent 
measures of retaliation, the discussion of the reasonableness of the in- 
conveniences caused to neutrals by such measures in comparison with the 
enemy’s conduct, could hardly be relevant. ‘Therefore, while the decisions 
of the British prize courts are open to various interpretations, both the 
language and the results may be construed as indicating that they did not 
deny to themselves the right to pass on the validity of the principle that 
inter-belligerent retaliation can affect and limit neutral rights, but that they 
held this principle to be valid. So far as the language is concerned, the 
following passage from Sir Samuel Evans’ opinion in The Leonora is interest- 
ing: 

I am of opinion that in the circumstances existing in February, 1917, 
the recognized guiding principles of international law justified an Order 
of retaliation against the enemy with the object of curtailing or throt- 
tling his trade, although it prescribed measures outside and beyond the 
ordinary rules of blockade; that there are good precedents and authority 
for such an Order; and that if, in view of the whole situation between 
the belligerents, the means for carrying it into effect are not excessive 
or unreasonable against the enemy, the consequential results to neutrals 
desiring or willing to trade with the enemy give such neutrals no right 
to complain, or to claim compensation. 

Let me add that if such a retaliation was not permissible by the law of 
nations, it is conceivable that neutral States might, by the exercise of 
their alleged right to carry on trade with a belligerent without inter- 
ference, become the actual arbiters of the fate of a disastrous war to 


which they were not parties, and from which they not only did not suffer 
loss, but actually achieved gain. ([1918] P. 182, 228.) 


It may be added that Sir Samuel Evans said in The Leonora (ibid., 208): 
“. . . To avoid confusion, I prefer to use the term ‘retaliation’ in refer- 
ence to the provisions of the present Order in Council.” 

In other words, the principle adopted by the court is that neutral rights 
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can be restricted by inter-belligerent retaliation which is reasonable; whether 
such retaliation is or is not reasonable in a particular case is a question of 
fact, decided in practice by the recitals in the orders. It would seem to be 
a, confusion of thought to assert that because the court, in practice, may not 
find it possible to challenge the reasonableness of a particular measure of 
retaliation, it has had no opportunity to pass upon the validity of the 
general principle that inter-belligerent retaliation may modify or restrict 
neutral rights (always assuming, of course, that the power of the court, 
claimed in emphatic language in The Zamora, to disregard prerogative 
orders violative of international law, is really present). It may be noted 
that Lord Sumner, speaking for the court in The Leonora, added: 


It may be—let us pray that it may be so—that an Order of this sever- 
ity may never be needed and therefore may never be justified again, 
for the right of retaliation is one to be sparingly exercised and to be 
strictly reviewed. ([1919] A. C. 974, 991.) 


Professor Brierly thus summarizes the views of the British prize courts: 


Our Courts held that where just cause of retaliation exists, the only 
question for the Prize Court is whether the form of retaliation adopted 
does or does not entail a degree of inconvenience to neutrals which in 
all the circumstances is unreasonable. The effect of such a decision 
on what were believed to be firmly established neutral rights is far-reach- 
ing; it goes far towards depriving them of the character of legal rights, 
and making them dependent on the discretion of the belligerents. The 
limitation which is theoretically imposed on the right of the Executive 
to resort to reprisal measures can hardly fail in practice to be an illusory 
protection to neutrals, for the Courts admit themselves bound to accept 
the Executive’s statement of the facts which are held to justify those 
measures, and it would be an incompetent Executive which would so 
present the circumstances as to justify the Courts in holding the in- 
convenience to neutrals “unreasonable.” This is not a criticism of the 
decisions; a contrary decision, attempting to limit the right of reprisal 
to acts not impairing the ordinary rights of neutrals, would have been 
at least as vulnerable, and certainly less likely to reflect the probable 
practice of nations. The truth seems to be that the problem of re- 
prisals in naval warfare is one that defies a satisfactory solution by 
judicial methods; it may even be that it marks the vanishing point of 
law as a means of regulating the conduct of war. (Brierly, “ Interna- 
tional Law in England,” 51 Law Quarterly Review (1935), p. 27.) 


The German memorial of October 10, 1914 (United States Foreign Relations, 
1914, Supplement, p. 263), and the Austro-Hungarian memorandum of 
November 17, 1914 (zbid., p. 267), both asserted that the Declaration of Lon- 
don expressed principles of general international law; yet the Austro- 
Hungarian memorandum pointed out that the Austrian acceptance of the 
provisions of the Declaration, early in the war, had been conditioned upon 
reciprocity. 

On February 4, 1915, Germany issued a memorandum declaring an area of 
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war around the British Isles and in the English Channel, where neutral 
shipping would proceed at its own peril: 


Since the beginning of the present war Great Britain has carried on a 
mercantile warfare against Germany in a way that defies all the prin- 
ciples of international law. . . 

The neutral powers have generally acquiesced in the steps taken by 
the English Government, especially they have not succeeded in inducing 
the British Government to restore the German individuals and property 
seized in violation of international law . . . the neutral powers seem to 
satisfy themselves with theoretical protest. Therefore in fact they: 
accept the vital interests of belligerents as sufficient excuse for every 
method of warfare. Germany must now appeal to these same vital 
interests to its regret. It therefore sees itself forced to military meas- 
ures aimed at England in retaliation against the English procedure. 
Just as England has designated the area between Scotland and Norway 
as an area of war, so Germany now declares all the waters surrounding 
Great Britain and Ireland including the entire English Channel as an 
area of war. . . . (bid., 1915, Supplement, p. 96.) 


Germany also alleged that the British vessels were using neutral flags, and 
that in consequence thereof a suspicion was created against all neutral 
vessels. 

The United States protested against the German declaration of February 
4 in the note of February 10, 1915, saying: 


.. . The suspicion that enemy ships are using neutral flags im- 
properly can create no just presumption that all ships traversing a pre- 
scribed area are subject to the same suspicion. .. . 

. . . The Government of the United States has not consented to or 
acquiesced in any measures which may have been taken by the other 
belligerent nations in the present war which operate to restrain neutral 
trade, but has, on the contrary, taken in all such matters a position 
which warrants it in holding those governments responsible in the proper 
way for any untoward effects upon American shipping which the ac- 
cepted principles of international law do not justify; and that it, there- 
fore, regards itself as free in the present instance to take with a clear 
conscience and upon accepted principles the position indicated in this 
note. (Zbid., p. 98.) 


Germany repeated its arguments in its reply to this protest, February 16, 
1915 (ibid., p. 112), and declared: 


The German Government have given due recognition to the fact that 
as a matter of form the exercise of rights and the toleration of wrong on 
the part of neutrals is limited by their pleasure alone and involves no 
formal breach of neutrality. . . . Conceded that it is the formal right 
of neutrals not to protect their legitimate trade with Germany and even 
to allow themselves knowingly and willingly to be induced by England 
to restrict such trade, it is on the other hand not less their good right, 
although unfortunately not exercised, to stop trade m contraband, 
especially the trade in arms, with Germany’s enemies. (United Slates 

` Foreign Relations, 1915, Supplement, p. 112.) 


“ 
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For a similar view as to the right of neutrals to choose their line of action 
in regard to belligerent abuses, see Swedish (and Norwegian) note of Febru- 
ary 15, 1915, tbid., p. 139. 

In reply to the American protest against the sinking of the Lusitania, Ger- 
many declared on May 10, 1915 (bid., p. 889): “Responsibility rests, how- 
ever, with British Government which, through plan preventing importation 
foodstuffs and raw materials for civilian population, forced Germany resort 
to retaliatory measures. . . .’’ See also for a similar argument the German 
note of July 8, 1915, ibid., p. 463. The United States, on July 21, 1915, in 
reply to the German note of July 7, declared: 


. a belligerent act of retaliation is per se an act beyond the law, and 
the defense of an act as retaliatory is an admission that it is illegal. . . . 
Illegal and inhuman acts, however justifiable they may be thought to be 
against an enemy who is believed to have acted in contravention of 
law and humanity, are manifestly indefensible when they deprive neu- 
trals of their acknowledged rights, particularly when they violate the 
right to life itself. . . . (Zbid., p. 480.) 


For other relevant correspondence, see ibid., pp. 393, 476, 530, 560, and 
ibid., 1916, Supplement, pp. 150, 154. 
On January 7, 1916, Germany communicated to the United States that: 


German submarines in the Mediterranean had, from the beginning, 
orders to conduct cruiser warfare against enemy merchant vessels only 
in accordance with general principles of international law, and in par- 
ticular, measures of reprisals; as applied in the war zone around the 
British Isles, were to be excluded. (Zbid., p. 144.) 


The continued insistence of the United States on the responsibility of 
Germany for the loss of American lives on the Lusitania resulted in the 
following admission of such responsibility by Germany, in the note of 
February 16, 1916: 


The German submarine war against England’s commerce at sea, as 
announced on February 4, 1915, is conducted in retaliation of England’s 
inhuman war against Germany’s commercial and industrial life. It is 
generally recognized as justifiable that retaliation may be employed 
against acts committed in contravention of the law of nations. Ger- 
many is enacting such retaliation because it is England’s endeavor to 
cut off all imports from Germany by preventing even legal commerce 
of the neutrals with her and thereby subjecting the German population 
to starvation. In answer to these acts Germany is making efforts to 
destroy England’s commerce at sea, at least as far as it is carried on by 
enemy vessels. Germany has notwithstanding limited her submarine 
warfare, because of her long-standing friendship with the United States 
and because by the sinking of the Lusitania, which caused the death of 
citizens of the United States, the German retaliation affected neutrals 
nee was not the intention, as retaliation should be confined to enemy 
subjects. 

The Imperial German Government having subsequent to the sinking 
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of the Lusitania issued to its naval officers the new instructions which 
are now prevailing, expresses profound regret that citizens of the United 
States suffered by that event and, recognizing its liability therefor, 
stands ready to make reparation for the life of the citizens of the United 
de ai were lost, by the payment of a suitable indemnity. (Ibid. 
p. 171. i 


It will be seen that Germany thus in effect recognized that a belligerent is 
under a duty to compensate a neutral for loss caused by the enforcement of 
measures of inter-belligerent retaliation. It is also to be noted that the 
final text of the note, as quoted above, was somewhat stronger, in its admis- 
sion of liability, than a preliminary draft communicated to the United States 
on February 4, 1916 (1b1d., p. 157), where Germany “assumed” rather than 
“recognized” its liability. 

On May 4, 1916, Germany announced restriction of submarine warfare, 
but added: 


But neutrals can not expect that Germany, forced to fight for her 
existence, shall, for the sake of neutral interest, restrict the use of an 
effective weapon if her enemy is permitted to continue to apply at will 
methods of warfare violating the rules of international law. Such a 
demand would be incompatible with the character of neutrality. . . . 
({bid., pp. 257, 259.) 


Germany furthermore reserved liberty of decision in case the United States 
. did not succeed in making Great Britain observe the rules of international 
law. The reply of the United States, May 8, 1916, contained the following 
passage : 


. . | the Government of the United States notifies the Imperial Govern- 
ment that it can not for a moment entertain, much less discuss, a sug- 
gestion that respect by German naval authorities for the rights of citi- 
zens of the United States upon the high seas should in any way or in the 
slightest degree be made contingent upon the conduct of any other 
government affecting the rights of neutrals and noncombatants. Re- 
sponsibility in such matters is single, not joint, absolute, not relative. 
(Ibid., p. 263.) 


The German Government did not reply to this note. 

It may be noted that in 1915 and 1916 Germany changed its prize regula- 
tions, enlarging the absolute contraband list, on the basis of retaliation _ 
(ibid., 1915, Supplement, p. 162; ibid., 1916, Supplement, p. 281; and the 
ease of the Cysne, see infra). 

On January 31, 1917, Germany and Austria-Hungary announced a policy 
of unrestricted submarine warfare, the German memorandum, after a recital 
of grievances against the Allied methods of warfare, saying: 

Under these circumstances Germany will meet the illegal measures 
of her enemies by forcibly preventing after February 1, 1917, m a zone 


around Great Britain, France, Italy, and in the eastern Mediterranean 
all navigation, that of neutrals included, from and to England, from and 
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to France, etc., etc. All ships met within that zone will be sunk. 
(Tbid., 1917, Supplement 1, p. 100.) 


The Austrian note (zbzd., p. 104) described alleged instances of sinking of 
Austrian ships in the Adriatic by the Allies, and referred to Germany and 
Austria applying the “same methods” as the Allies. The Austrian azde- 
mémoire of March 2, 1917 (ibid., pp. 161, 168), in attempting to justify 
submarine warfare, called it “repaying like with like,” but added: 


If ... it [Austria-Hungary] finds itself compelled also to prevent 
neutral navigation in certain sea zones it would not like, in order to 
justify this measure, to refer so much to the conduct of its adversaries, 
which appears to it far from worthy of imitation, as to the fact that 
Austria-Hungary has been placed in a position of self-defense by the 
stubbornness and hatefulness of her enemies. .. . 


President Wilson, in his address to Congress on April 2, 1917, referred to un- 
restricted submarine warfare as being waged under the “‘plea of retaliation 
and necessity.” Ibid., p. 195. 

It would appear that Germany, by assuming the responsibility in the 
Lusitania sinking, admitted the illegality of retaliatory measures in so far as 
they affected neutrals. Austria preferred to stand on a right of self-defense. 
The unrestricted submarine warfare seemed a denial of the principle admitted 
by Germany in relation to the Lusitania. But the very extremity of this 
measure speaks against it being considered as a significant assertion of right. 
Even by the Germans, it would probably be rather justified (if at all) on 
the ground of self-preservation. At the same time, the United States as- 
serted that a violation of neutral rights by one belligerent cannot justify a 
violation by another belligerent. 

Italy, as a neutral, apparently disapproved of violations of neutral rights 
through inter-belligerent retaliation. Protesting against the German 
declaration of February 4, 1915, and referring to the alleged British misuse 
of neutral dags, Italy said, in February, 1915: 


The Royal Government has not failed to take the steps which it con- 
siders necessary and will not fail now to take them with the British Gov- 
ernment to safeguard its interests and its rights, but it could not admit 
that the conduct of a belligerent can authorize its adversary to throw 
upon neutrals the unhappy consequences of the struggle whatever 
could be the motive which could justify a rigorous application of its 
means. defensive and offensive, and the nature of the interests which it 
attaches to their application. (lbid., 1915, Supplement, p. 123.) 


As a belligerent, Italy apparently refrained from retaliatory measures 
affecting neutrals, with one possible exception. It declared a blockade, 
effective May 26, 1915, of the Albanian (neutral) coast, alleging in justifica- 
tion that the Albanian ports had been used by the Austrian navy for clandes- 
tine revictualing and refueling. Jbid., p. 166. Following an American 
protest, in which it was said that the alleged Austrian use of Albanian ports 
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was an insufficient justification (ibid., p. 172), Italy said that the blockade 
was one in fact and not in law (“‘the neutral territories included in the block- 
aded zone are invested as a matter of fact but not of law by our naval 
forces”) and that non-contraband traffic was permitted “subject to certain 
precautionary conditions.” Ibid., p. 173, and see further American protest, 
ibid., p. 177. 

The Netherlands consistently took the position that inter-belligerent 
retaliation cannot justify any abridgment of neutral rights. Thus, pro- 
testing against the German declaration of February 4, 1915, the Dutch 
Government said: 


Le Gouvernement de la Reine fait valoir auprés du Gouvernement 
Britannique ses objections contre l’abus du pavillon néerlandais par des 
navires marchands britanniques. Cette pratique abusive ne diminue 
pas la responsabilité du Gouvernement Impérial, puisque l’examen 
du navire avant la saisie ou la destruction est un devoir auquel le belligé- 
rant ne peut se soustraire. (Netherlands, Diplomatieke Bescheiden 
beireffende de vaart in de Noordzee en het Kanaal in verband met den 
oorlogstoestand, 1915, p. 34.) 


The Netherlands, on March 19, 1915, protested against the Reprisals Order 
of March 11, 1915, and the corresponding French decree, saying: 


Le Gouvernement de la Reine ne porte point de jugement sur la 
question de savoir si les mesures de guerre prises par les belligérants 
pour se nuire de part et d’autre sont justifiées ou non. Toutefois il 
incombe aux Pays-Bas en qualité de puissance neutre dans le conflit 
actuel de s'élever contre ces mesures en tante qu’elles dérogent aux 
ery établis concernant les droits des neutres. (Ibid., pp. 53-54 
and 56. 


Great Britain, in a note of July 18, 1917, defending the requisitioning of 
Dutch ships in British ports, while asserting its legality on general grounds, 
referred to the destruction of Dutch shipping by German submarine war- 
fare, and said: 


9. What then are the rights of Germany’s enemies? Suppose that 
instead of destroying Dutch property at sea the Germans had seized 
Dutch territory on land and had thereby secured important military 
advantages. In such a case it is clear that, if the Netherland Govern- 
ment were not in a position to expel the invader and exact due reparation 
for his illegal act, the British forces might have occupied corresponding 
positions in the Netherlands in order to equalise the military situation. 
For if a neutral Power allows its sovereign rights to be invaded by one 
belligerent to the prejudice of the other without effective resistance it 
cannot complain if the other belligerent protects himself by similar 
measures. Otherwise a lawless belligerent would be able to obtain un- 
fair advantages over its law-abiding opponent. (Netherlands, Mede- 
deelingen van den Minister van Buitenlandsche Zaken aan de Staten- 
Generaal, December 1916-A pril 1918, p. 62.) 


To this argument The Netherlands replied on January 24, 1918, as follows: 


+ 
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Un des principaux arguments du Gouvernement Britannique pour 
justifier l’atteinte qu’il a portée aux droits des Pays-Bas en réquisition- 
nant des navires néerlandais est fondé sur ce que le Gouvernement de 
la Reine n’a pas réussi à empêcher l’Allemagne de porter une atteinte 
beaucoup plus forte encore à la propriété néerlandaise sur mer en dé- 
truisant des navires néerlandais. Or cette argumentation ne repose sur 
aucun principe de droit. Ilen est de même de la comparaison invoquée 
par le Gouvernement Britannique d’après laquelle si l'Allemagne 
envahissait une partie des Pays-Bas malgré leur résistance la Grande 
Bretagne serait justifiée à en faire autant sous prétexte qu’un neutre 
impuissant à repousser l’attaque d’un belligérant permet à ce dernier 
d'obtenir un avantage sur son adversaire. Cette théorie est contraire 
aux principes élémentaires du droit des gens. 

Le fait que la guerre sous-marine a eu pour la marine marchande 
néerlandaise des effets autrement désastreux que la réquisition dont il 
s’agit n’est pas un argument juridique pour motiver cette réquisition. 
Le seul point qui décide de la légitimité de la mesure britannique est 
celui de savoir si, et, dans l’affirmative, dans quelles circonstances, le 
droit des gens établi confère à un Gouvernement belligérant la faculté 
de réquisitionner des navires de commerce battant pavillon neutre. 
(Tbid., p. 62.) 


Great Britain then observed, on March 15, 1918 (:bid., p. 63), “that the 
methods of conducting war employed by the Central Powers have led to 
many belligerent rights being revived, even though they had been passing 
into disuse.” In reply, The Netherlands declared on April 15, 1918: 


Comme il a été fait maintes fois déjà pendant la guerre actuelle par 
les belligérants de part en d’autre, le Gouvernement de Votre Excellence 
pour se justifier enlcette occurrence fait appel à la manière dont ses 
adversaires mènent la guerre. Or le Gouvernement de la Reine ne 
peut que répéter une fois encore que d’après les principes fondamentaux 
du droit des gens, les actes illégitimes de l’un des belligérants peuvent il 
est vrai donner à l’autre le droit de recourir à des représailles contre son 
ennemi, mais que jamais ces actes ne sauraient justifier des mesures 
illégales à l'égard des neutres. (Ibid.) 


In a note of December 12, 1917, to Germany, protesting against an extension 
of the zone of unrestricted submarine warfare, the Dutch Government said 
(ibid., p. 10): “Au point de vue d’une nation neutre telle que les Pays-Bas 
les arguments que le Gouvernement Allemand emprunte à l'attitude de ses 
adversaires n’ont point de valeur pour justifier cette mesure.” 

On April 27, 1918, Germany added a new Section 55c to its prize regula- 
tions, providing, inter alia, that ships under the flag of a neutral country 
the greater part of whose tonnage was sailing in the interests of Powers at 
war with Germany would be seizable unless some arrangement for affording 
safe conduct was arrived at. Dutch ships were seized by Germany under 
this provision, Germany asserting that the requisition of Dutch ships in 
Allied ports had given the Allies considerable advantage, and that Germany 
could not let Dutch shipping continue to accumulate in Allied ports. The 
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Netherlands protested against this measure as illegal, but came to a working 
arrangement with Germany. Jbid., April 1918-June 1919, pp. 21, 22-23, 
and June 1919—April 1920, p. 101. 

The United States, in justifying the requisitioning of Dutch shipping in 
American ports, did not rely on any argument based on the right of inter- 
belligerent retaliation, since it considered its action as being in accordance 
with international law in general (see the proclamation of the President, 
March 20, 1918, United States Foreign Relations, 1918, Supplement 1, Vol. 
Il, p. 1416), but nevertheless, in a note to The Netherlands, epn 12, 1918, 
observed: 


This Government was convinced, although it now appears errone- 
ously, that the Government of the Netherlands, whose rights on the - 
high seas had been so often and so flagrantly violated by the German 
naval authorities, would not consider it their duty to resent a course of 
action by this Government, whatever embarrassment might result, 
which did not exceed the recognized legal rights of a belligerent, es- 
pecially when such action was directly caused by the lawless conduct of 
a nation which waged indiscriminate war against neutrals as well as 
against its enemies. (Tbid., p. 1458.) 


The Dutch. Government in reply observed that the wrongs committed by 
one belligerent against a neutral could not justify an act of violence against 
that neutral by the other belligerent. Jbzd., p. 1492. 

For another expression of the Dutch view, see the note of the Nether- 
lands Government to Great Britain, April 11, 1916, in regard to the seizure 
of mails on board Dutch ships. 3 Fauchille, La Guerre de 1914, Recueil de 
documents intéressant le droit international, p. 55. 

The Scandinavian Powers indicated their disapproval of the plea of inter- 
belligerent retaliation in protesting against German unrestricted submarine 
warfare in identic notes of the Danish, Norwegian, and Swedish Foreign 
Ministers on February 13, 1917, saying: 


Le Gouvernement du Roi s’est vu obligé maintes fois de s'élever 
contre de graves atteintes portées au droit des neutres par des mesures 
de l’une ou de l’autre des parties belligérantes . . . Il n’a pas voulu 
juger si les mesures des belligérants étaient justifiées comme moyens de 
combattre lennemi ou bien en vertu de la loi de talion. Il s’est borné à 
s'occuper des droits imprescriptibles des nations neutres et à servir 
ainsi la cause commune du droit international. 

Le Gouvernement du Roi ne peut reconnaître le droit d'un belligérant 
de restreindre, pour les nations neutres, usage de la mer libre. Ll a 
protesté lorsque la Grande Bretagne, en déclarant théâtre de guerre 
une certaine partie de la Mer du Nord, prétendait limiter les voies de la 
navigation neutre. Ilma pas manqué de faire dans le même sens les 
réclamations les plus formelles soit contre le dépôt de mines effectué 
dans les grandes voies commerciales de la mer sans les égards dus à 
la sûreté de la navigation pacifique, soit au sujet de nouvelles proclama- 
tions déclarant théâtre de guerre certaines parties de la-mer libre, 
soit à d’autres occasions analogues. Le Gouvernement du Roi main- 
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tient toujours la même manière de voir. Il le fait avec autant plus 
de force puisque les entraves mises à la navigation neutre sont cette 
fois d’une étendue et d’une gravité encore plus considérables. 

Les seuls règles du droit international qui pourraient être invoquées 
à l’appui de mesures ayant pour but d'empêcher tout commerce et 
toute navigation avec le pays ennemi sont celles concernant le blocus 
maritime. . .. (Germany, Reichs-Marine-Amt, Seekriegsrecht im 
Weltkriege (1918), p. 1299.) 


On October 28, 1916, in reply to a Norwegian protest against an alleged 
capture of the German ship Lokken in Norwegian territorial waters by the 
British, Great Britain declared that if it were proven that the capture took 
place within three miles of the Norwegian coast, Norway would be en- 
titled to claim the release of the ship, and the claim would be admitted by 
the British Government 


provided, of course, that they were satisfied that in the converse case of 
a British vessel being seized by a German warship within Norwegian 
territorial waters a similar claim would be pressed by the Norwegian 
Government and admitted by a German Government. (Ibid., p. 1228.) 


Norway replied that ‘‘this observation contains, according to the wording 
of the sentence referred to, a limit of scope of which the Norwegian Govern- 
ment cannot recognize the justification. The Norwegian Government do, 
however, not deem it necessary to enter further into this matter at present.”’ 
Nov. 22, 1916, ibid., p. 1242. 

Sweden clearly disapproved of the plea of inter-belligerent retaliation. 
In the note of February 15, 1915, to Great Britain, it said: 


As far as the relations between the belligerents themselves are con- 
cerned, it is not necessary to examine whether these measures are 
justified by the necessities of the war or according to the principles of 
lawful retaliation. In any case, such considerations could not be ap- 
pealed to to the detriment of neutral powers who are in no way respon- 
sible, either for the war or for the means employed by one or the other 
of the belligerents in order to harm the enemy. (United States Foreign 
Relations, 1915, Supplement, p. 139.) 


On February 11, 1916, justifying the Swedish reprisal against the British 
seizures of mails, considered illegal by Sweden, Count Wrangel declared in a 
note to Sir Edward Grey: 


if it were desired to regard the measures taken by the British Govern- 
ment in the light of reprisals, justified by German measures, such justi- 
fication would be void of meaning as towards neutrals. Reprisals can 
only be directed against an adversary; for this very reason, the rights of 
neutrals cannot be allowed to suffer through an alleged necessity of 
war. ~ Parliamentary Papers, Misc. No. 28 (1916), Cd. 8322, 
pp. 11, 12. 


It may be held that, in addition to the neutral countries whose views have 
been already discussed, the neutrals who disapproved of the German un- 
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restricted submarine warfare as being contrary to international law im- 
pliedly condemned the plea of retaliation, at least in that particular in- 
stance. Among such neutrals were Brazil (Germany, Reichs-Marine-Amt, 
op. ctt., p. 1293), Chile (zbed., p. 1297), China (1bid., p. 1808), Monaco (zbid., 
p. 1825), Siam (dbid., p. 1341), Switzerland (saying that the measure was all 
the more pressing and grave because following a series of unlawful measures 
by both groups of belligerents (United States Foreign Relations, 1917, Supple- 
plement 1, p. 128), Spain (ibid., p. 117), Bolivia (ibid., p. 230), Peru! (ibid. 
p. 231), Uruguay (ibid., p. 228), Honduras (ibid., p. 236), and Argentina 
(recognizing the justice of the United States declaration of war against 
Germany “inasmuch as it is based upon the violation of principles of neu- 
trality made sacred by the rules of international law,” ibid., p. 249). Cf. 
the Venezuelan Government’s statement of May 27, 1917, Deák and 
Jessup, op. cit., p. 1294. 

It will be seen that in the World War no neutral admitted the right of 
belligerents to affect neutral rights by inter-belligerent retaliation. Of the 
belligerents, there is no record of resort to such measures, affecting neutral 
rights, except by Great Britain, France, Portugal, Germany, Austria- 
Hungary, and perhaps Italy. The case of Italy is very dubious; Great 
Britain, France, and Austria-Hungary seemingly preferred to base their 
measures, if possible, on other grounds, while maintaining the right to re- 
taliate through the sides of the neutrals; while Germany admitted re- 
sponsibility for neutral losses caused by its retaliatory measures against the 
enemy. It was frequently asserted by belligerents that acquiescence by a 
neutral in the illegal measures of a belligerent justifies the other belligerent 
in restricting the rights of such neutral by measures of inter-belligerent 
retaliation. The neutrals did not directly contest this argument, but denied 
that they had ever been guilty of such acquiescence, considering diplomatic 
protests against illegal measures as disproving acquiescence therein. The 
question here would seem to be whether the belligerent had a right to re- 
taliate against the neutral for allegedly unneutral conduct. See Article 24, 
infra. 

It may be added that while the British Foreign Office apparently at- 
tempted to justify the Reprisals Orders on grounds other than the right of 
retaliation, the British prize courts considered them as unjustifiable on any 
other ground, but were satisfied that the right of inter-belligerent retaliation 
validated them even as against neutrals. 

The question of the effect of inter-belligerent retaliation on neutral rights 
came up before the German-Portuguese Arbitral Tribunal of Lausanne 
after the war in the case of the Cysne. In that case, Portugal made a claim, 
under Section 4 of the Annex to Articles 297 and 298 of the Treaty of Ver- 
sailles, for the sinking by a German submarine in 1915 of a Portuguese ship 
carrying pit props to Great Britain. By the German decree of April 20, 
1915 (see United States Foreign Relations, 1915, Supplement, p. 162), the 
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absolute contraband list was enlarged, as a measure of reprisal against the 
enemy, to include pit props. Both parties admitted before the Tribunal 
that the Declaration of London was to be considered as codifying principles 
of international law. The Tribunal, consisting of MM. Meuron, Fazy, and 
Guex, held Germany responsible for the loss of the ship, the cargo, and the 
profits. The Tribunal considered the parties bound, in view of their state- 
ments, by the Declaration of London. It thought that if the cargo were 
really absolute contraband, the sinking of the vessel would not have been 
illegal considering all the circumstances of submarine warfare. But as pit 
props could not be regarded as employed exclusively for war purposes, it 
was contrary to international law to make them absolute contraband except 
by way of reprisals. As to reprisals, however, the Tribunal’s views were as 
follows: 


Such a measure of reprisals was not contrary to international law so 
far as the enemies of Germany were concerned. But reprisals are not 
admissible against neutrals. There is no legal justification for reprisals 
except when they have been provoked by an act contrary to interna- 
tional law. This means that they are not admissible except against 
the State held guilty of the original violation of international law. It 
is conceivable that such legitimate reprisals may indirectly injure the 
subjects of the innocent neutral (e.g., when the property of neutral sub- 
jects suffers in the course of a bombardment). But in the present case 
the reprisals were aimed directly and deliberately against neutral sub- 
jects. As Portugal had not violated, in relation to Germany, any rule 
of international law, acts of reprisals directed against her were con- 
trary to international law. (As summarized in Lauterpacht, Annual 
Digest of Public International Law Cases, 1929-1930, pp. 487, 490.) 


The German Reichsgericht, however, in the trials of persons charged with 
violations of the laws of war, decided that the resort to unrestricted sub- 
marine warfare was legal as a measure of retaliation. Decisions of Nov. 13 
and 27, and Dec. 20, 1924, listed in 4 Völkerrecht im Weltkrieg (1927), p. 337 
ff. 


ARTICLE 24 


A belligerent may not resort to acts of reprisal or retaliation against a 
neutral State except for illegal acts of the latter, and a State is not to be 
charged with failure to perform its duties as a neutral State because it has 
not succeeded in inducing a belligerent to respect its rights as a neutral 
State. 


COMMENT 


The preceding article dealt with cases where the rights of a neutral were 
incidentally violated by a belligerent which was retaliating against the 
allegedly illegal acts of itsenemy. The instant article covers cases where the 
belligerent retaliates directly against the neutral. The article in effect leaves 
such cases to be determined by the general rules of international law which 
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means that there is no special rule concerning neutral and belligerent rights 
which determines the rightfulness of the belligerent action. 

It seems unnecessary here to discuss the general question when retaliation 
is Justified, but the text of the article states that it must be based upon a 
previous illegal act of the neutral State against which the retaliation or 
reprisal is directed. Thus if a neutral violated its neutrality by permitting 
hostile expeditions in favor of one belligerent to be organized in and to depart 
from its territory, the opposing belligerent would be privileged to retaliate 
against the neutral. 

The instant article does deal with one specific situation which has arisen 
on a number of occasions and which has been thought to justify belligerent 
reprisals against a neutral State. Such a situation is one in which a neutral 
State fails to induce a belligerent to respect its rights or to desist from illegal 
conduct. As noted in the Comment on Article 23 (supra, pp. 403, 405, 410, 
411, 412, 414, 417), both the Allies and the Central Powers during the World 
War, in reply to neutral protests, justified their retaliatory measures in part 
by pointing to the failure of the neutral States to compel the other belliger- 
ents to abide by the law. The neutral States did not agree with this con- 
tention and their position seems to be sound (see supra, pp. 410, 412, 414, 
415, 416, 417). The same arguments were advanced by France, Great 
Britain, and the United States during the French Revolutionary and Napo- 
leonic Wars (supra, pp. 392, 393, 395, 399). In some instances the belliger- 
ents sought to strengthen their arguments by imputing to the neutral 
States an acquiescence in the illegal acts of the other belligerent. These 
insinuations of unneutral, and accordingly illegal, conduct were repudiated 
by the neutral States. Itis, of course, possible to conceive of cases in which 
the neutral State’s acquiescence may constitute illegal conduct, e.g., if it 
permits one belligerent to effect captures of enemy merchantmen in its terri- 
torial waters. Cf. Dedk and Jessup, Collection of Neutrality Laws (1939), 
p. 1000, Editors’ Note. But no such illegality can be alleged if the neutral 
is not acquiescent but merely impotent to defend its rights. See also 
Comment on Article 14, supra, at p. 334. The neutral State can be held 
only to the standard set by the use of the “means at its disposal” (see 
Comment on Article 6, supra). 

In the case of Coenca Brothers v. The German State, the Greco-German 
Mixed Arbitral Tribunal dealt with a claim for damages suffered by Greek 
nationals in Salonika when that city was subjected to an aérial bombard- 
ment by the German airforces. Greece had not at the time entered the war 
and was considered neutral, but the Allied forces had occupied Salonika and 
were using the place asa base. Although the tribunal awarded damages on 
the theory that the method of the bombardment was contrary to interna- 
tional law, it declared: 


Whereas the occupation of Salonika by the armed forces of the Allies, 
. constitutes a violation of the neutrality of that country; 
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Whereas it is useless to enquire whether the Greek Government pro- 
tested against that occupation or whether it expressly or tacitly con- 
sented thereto; 

Whereas in either case the occupation of Salonika was, as regards 
Germany, an illicit act which authorized her to take even on Greek 
territory any acts of war necessary for her defense...” (7 Recueil 
des Décisions des Tribunaux Arbitraux Mixtes, pp. 683, 687; translation 
from Briggs, The Law of Nations, Cases, Documents, and Notes (1938), 
pp. 756, 757). 


In the case of the Naulilaa Incident, the Portuguese-German Specia 
Arbitral Tribunal awarded damages to Portugal. In 1914, when Portugal 
was neutral, three German officials were killed and two others interned in 
the Portuguese African post of Naulilaa. The Tribunal found that the acts 
of the Portuguese authorities were legal under the circumstances. The 
German Governor of Southwest Africa, however, considering the Portuguese 
action illegal, had, in reprisal, invaded the Portuguese colony of Angola 
and destroyed several forts and posts. The Tribunal declared that the 
first essential condition of exercising reprisals “est un motif fourni par un 
acte préalable, contraire au droit des gens,” a condition not satisfied in this 
case. It declared further that a resort to reprisals is not legal unless there 
has been a prior unsuccessful request for satisfaction. As a third condition 
of the legality of reprisals, the Tribunal held that they must be proportional 
to the offense which inspires them. 8 Recueil, op. cit., p. 409. Itis believed 
that the Tribunal correctly stated the law applicable to situations which 
might arise under this article. 


PART IL RULES FOR SURFACE AND SUBMARINE VESSELS 
SECTION 4. BELLIGERENT WARSHIPS IN NEUTRAL WATERS 


ARTICLE 25 


A neutral State has no duty to prevent the passage of a belligerent warship 
through its territorial waters. 


COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 
Art. 10. The neutrality of a Power is not affected by the mere pas- 
sage through its territorial waters of war-ships or prizes belonging to 
belligerents. 


Institut de Droit International, 1894: 


Art. 5. Tous les navires sans distinction ont le droit de passage 
inoffensif par la mer territoriale, sauf le droit des belligérants de régle- 
menter et, dans un but de défense, de barrer le passage dans ladite mer 
pour tout navire, et sauf le droit des neutres de réglementer le passage 
dans ladite mer pour les navires de guerre de toutes nationalités. 


+ 


422 NEUTRALITY IN NAVAL AND AËRIAL WAR 


International Law Association, 1920: 


Appendix ITI, Art. X. The neutrality of a Power is not affected by 
the simple passage through its territorial waters of belligerent ships of 
war and of their prizes. 


COMMENT 


This article is set forth as a statement of existing international law, re- 
peating in substance Article 10 of the Thirteenth Hague Convention quoted 
above. The article applies to all warships but, as appears from reference 
back to Article 2, the term warship here does not include an armed merchant 
vessel. The reason for this exclusion is that for these purposes, armed 
merchant vessels are dealt with separately in Article 28. As that article 
indicates, a neutral State may exclude armed merchant vessels from passing 
through its territorial waters or may allow them to pass on the same condi- 
tions on which it allows warships to pass. Similarly, Article 27 deals with 
the special case of submarines. 

This article does not make it illegal for neutral States to forbid belligerent 
warships to pass through its waters; it merely declares that it has no duty to 
prevent such passage. Warships do not enjoy the right of innocent passage 
in time of peace (see Research in International Law, Draft Convention on 
the Law of Territorial Waters, Art. 14 and Comment, 23 American Journal of 
International Law (1929), Special Supplement, p. 295). It is not believed 
that any rule of international law confers such a right of innocent passage in 
time of war. 

At The Hague in 1907, the British delegation offered a proposal which 
declared: 


Art. 30. A neutral State has the right to prohibit in whole or in part, 
if it deems it necessary, access to its ports or territorial waters by war- 
ships or prizes or even by certain ships or certain classes of ships of a 
eee Power, either for the duration of the war or for a fixed period 
of time. 

. Art. 32. None of the provisions contained in the preceding articles 
shall be interpreted so as to prohibit the mere passage through neutral 
waters in time of war of a war-ship or auxiliary ship of a belligerent. 
(3 Proceedings of the Hague Peace Conferences: The Conference of 1907 
(1921), p. 701.) 


Turkey, Denmark, Sweden, Norway and the United States objected to the 
British proposal, because they denied an unlimited right of passage. Zbid., 
pp. 590, 599, 723, and Vol. I, p. 298. 

The first draft of the Thirteenth Convention provided: 


Art. 8. A neutral State may permit under determined conditions 
and even forbid, if it deems it necessary, belligerent war-ships or prizes 
to enter its ports or certain of its ports. . . . 

Art. 9. A neutral State may not forbid the mere passage through its 
ge waters by war-ships belonging to belligerents.  (Zbid., Vol. ITI, 
p. 720. 
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The revised draft discussed by the subcommission omitted the first paragraph 
of Article 8, above, and contained a new wording of Article 9: 


(Art. 10). The neutrality of a State is not affected by the mere 
passage through its territorial waters of war-ships or prizes belonging to 
belligerents. (Jbid., p. 727.) 


Of the discussions of these changes we do not have the record. 

The Hague delegates apparently did not believe that a neutral State could 
not prohibit the entry of war vessels into its ports. Brazil held that there 
was an absolute right of exclusion. Jbid., p. 585. The Renault report to 
the Third Commission makes neutral sovereignty the determinant. Dis- 
cussion at The Hague centered around the question of passage. The British 
proposal was modified because it seemed to deny the right of the neutral to 
impair passage. Although the committee of examination reached no con- 
clusion on the subject, their report states: “From the opinions there ex- 
pressed it seems that a neutral State may forbid even innocent passage 
through limited parts of its territorial waters so far as that seems to it neces- 
sary to maintain its neutrality, but that this prohibition cannot extend to 
straits uniting two open seas.” ‘To this last point, the Turkish and Japanese 
delegates made reservations. Jbzd., Vol. I, p. 298. While an assertion of-a 
right of passage was therefore rejected, there was no converse agreement 
upon a right to deny passage. The Reporter believes that a neutral State 
would not be chargeable with an illegal act if it forbade such passage, but 
admittedly there is no clear line of precedents sustaining this conclusion. 

Although the subject of this article is closely related to that of Article 26 
(g.v.), it is distinguishable from it. Some State regulations, however, are not 
framed with sufficient precision to make it possible to say whether they apply 
to cases of mere passage through territorial waters as contrasted with entry 
into ports and other waters. The Brazilian decree of 1914, in Article 17, 
repeats the statements in Article 10 of the Hague Convention, as does Article 
6 of the Greek rules of the same year. Deák and Jessup, Collection of Neu- 
trality Laws (1939), pp. 87 and 675. The Japanese neutrality proclamation 
of 1870 in Article 1 announced that “free passage” would be allowed to 
warships or merchant vessels “as heretofore.” Jbid., p. 736. The 1938 
Rules of Neutrality adopted by Denmark, Norway, Sweden, Iceland, Fin- 
land, Lithuania, Latvia and Estonia, seem to permit passage of warships 
subject to certain regulations and except for certain defined areas. Zbid., 
pp. 479, 840, 970, 701, 577, 756, 742, 573. Italy, in Article 129 of its Neu- 
trality Rules of 1927, declared that, ‘As a rule, the mere passage through the 
territorial waters of the State . . . of the warships and prizes of the bele 
ligerents is tolerated.” Ibid., p. 723. In the 1938 law, Article 13 says 
that, “By royal decree even the innocent passage in the territorial waters of 
belligerent warships and of ships captured by them may be prohibited.” 
Ibid., p. 727. The Military and Naval Penal Code of Ecuador describes as 
“offenders against International Law,” members of the Army or Navy 
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“who, when Ecuador is neutral, shall permit the passage, through the terri- 
tory or waters of their jurisdiction, of troops, vessels of war, arms, munitions 
and other war materials for [the use of] a belligerent.” Ibid., p.549. Query 
whether warships are included here as contraband for export. 

During the World War, The Netherlands adopted for its European terri- 
tory the strict rule that no foreign warship could “‘proceed from the sea into 
Netherlands territorial waters . . . or . . . stay there,” subject to certain 
exceptions for vessels in distress, etc. Jbid., p. 806. Nothing was said 
specifically about passage in general, although the Neutrality Proclamation 
of August 4, 1914 (zbid., p. 802), forbade ‘‘the passage of belligerent war- 
ships . . . through Netherland waters situated within the territorial wa- 
ters.” The German Government, protesting against the internment of a 
German submarine, argued that mere passage was not forbidden; they cited 
Article 10 of the Hague Convention to sustain this interpretation. The 
German Government said that if the Dutch Government interpreted their 
rules to forbid passage, such a rule could not be accepted since belligerent 
warships have under international law a right of passage through neutral 
waters. The Dutch Government replied that mere passage was forbidden. 
It insisted that Article 10 of the Hague Convention did not prohibit neutrals 
from denying passage but admitted that the prohibition contained in its 
rules might be contrary to international law if applied to ordinary naviga- 
tion, pointing out, however, that Dutch territorial waters did not constitute 
a passage for ordinary navigation. Overzicht van Eenige in het Tijdvak Octo- 
ber, 1916, tot Juli, 1916, door het Ministerie van Buitenlandsche Zaken Bekan- 
delde Aangelegenheden, p. 148 ff., summarized in Vandenbosch, The Neutrality 
of The Netherlands During the World War (1927), pp. 88-89. It may be 
doubted whether this position is sustainable; it implies that warships have a 
right of innocent passage through neutral territorial waters. 

As already noted, the question of passage through straits was discussed at 
The Hague in 1907. Until after the World War, the Straits of the Darda- 
nelles and the Bosphorus were not open to foreign warships. The Treaty of 
Sévres, which never became operative, opened the Straits to warships in 
peace andin war. Art. 37;2 The Treaties of Peace 1919-1928 (1924), p. 799. 
Under the Treaty of Lausanne (Straits Convention), when Turkey was 
neutral, freedom of passage was to be allowed. Annex, Rule 2(b), 2 Hudson, 
International Legislation, p. 1032; 28 League of Nations Treaty Series, p. 123. 
Now, however, under the Montreux Convention, Turkey, when neutral, 
must exclude belligerent warships except in cases of sanctions applied by the 
League of Nations or of assistance to the victims of aggression in virtue of a 
pact of mutual assistance. Art. 19; 173 League of Nations Treaty Series, p. 
225. The Suez Canal is open by treaty in peace and war (Convention of 
Oct. 29, 1888, 79 British and Foreign State Papers, p. 18; cf. Deák and Jessup, 
op. cit., p. 560), but the Panama Canal is not expressly so. During the 
World War, the United States permitted belligerent vessels of war to pass 
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through the Canal, but took steps to prevent the Canal from becoming a 
belligerent base. United States Foreign Relations, 1914, Supplement, p. 552; 
Deák and Jessup, op. cit., p. 1205. In deciding the Wimbledon case, the 
Permanent Court of International Justice cited the conditions of transit 
through the Suez and Panama Canals to prove, not that there was a right of 
passage, but that the use of international waterways by belligerent warships 
is not incompatible with neutrality. Publications of the P. C. I. J., Series A, 
No. 1, p. 25. l 


ARTICLE 26 


À neutral State may exclude from its territory belligerent warships other 
than: 
(a) warships entering in distress; and 
(b) warships employed exclusively in scientific or humanitarian mis- 


sions. | 
COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 

Art. 9. A neutral Power must apply impartially to the two belliger- 
ents the conditions, restrictions, or prohibitions made by it in regard 
to the admission into its ports, roadsteads, or territorial waters, of 
belligerent war-ships or of their prizes. 

Nevertheless, a neutral Power may forbid a belligerent vessel which 
has failed to conform to the orders and regulations made by it, or which 
has violated neutrality, to enter its ports or roadsteads. 

Art. 14. A belligerent war-ship may not prolong its stay in a neutral 
port beyond the permissible time except on account of damage or stress 
of eet It must depart as soon as the cause of the delay is at an 
end. 

The regulations as to the question of the length of time which these 
vessels may remain in neutral ports, roadsteads, or waters, do not apply 
to war-ships devoted exclusively to religious, scientific, or philan- 
thropic purposes. 


Institut de Droit International, 1898: 


Art. 42. .La concession d’asile aux belligérants dans les ports neutres, 
tout en dépendant de la décision de Etat souverain du port et ne pou- 
vant être exigée, est présumée, à moins de notification contraire pré- 
alablement communiquée. 

Toutefois, quant aux navires de guerre, elle doit être limitée aux cas de 
véritable détresse, par suite de: 1. défaite, maladie ou équipage in- 
suffisant, 2. péril de mer, 3. manque des moyens d’existence ou de 
locomotion (eau, charbon, vivres), 4. besoin de réparation. 

Un navire belligérant se réfugiant dans un port neutre devant la 
poursuite de l’ennemi, ou après avoir été défait par lui, ou faute d’équi- 
page pour tenir la mer, doit y rester jusqu’4 la fin de la guerre. Ilen est 
de même s’il y transporte des malades ou des blessés, et qu'après les 
avoir débarqués, il soit en état de combattre. Les malades et les 

- blessés, tout en étant reçus et secourus, sont, après guérison, internés 
également, 4 moins d’être reconnus impropres au service militaire. 

Un refuge contre un péril de mer n’est donné aux navires de guerre 
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des belligérants que pour la durée du danger. On ne leur fournit de 
l’eau, du charbon, des vivres et autres approvisionnements analogues 
qu’en la quantité nécessaire pour atteindre le port national le plus 
proche. Les réparations ne sont permises que dans la mesure nécessaire 
pour que le bâtiment puisse tenir la mer. Immédiatement après, le 
navire doit quitter le port et les eaux neutres. . . . 


COMMENT 


Although the point is controversial, it is believed that this article lays 
down an existing rule of international law. It declares the neutral’s right to 
exclude all belligerent warships except in cases of distress and of scientific or 
humanitarian missions. As noted in the Comment on Article 25, the ques- 
tions of submarines, armed merchant vessels and prizes are covered in Arti- 
cles 27, 28 and 29. Article 30 deals with penalties or sanctions. Articles 
33-389 cover the status of all such vessels after they have been admitted into 
neutral waters. 

It is clear that a neutral State is not under a duty to exclude belligerent 
warships; this article merely asserts its right to do so. Of course such a rule 
of exclusion must be applied impartially (cf. Article 4, supra) unless a dis- 
criminatory measure applied to the warships of one belligerent only is justi- 
fied as a measure of reprisal (cf. Article 14, supra). 

The practice of States indicates that warships are usually admitted to 
neutral waters under conditions fixed by the neutral State, but the evidence 
does not indicate that admission is allowed as a matter of legal duty, though 
there were many treaties in the eighteenth century which provided that 
public armed vessels might enjoy the hospitality of neutral ports. France 
and Denmark, 1742 (1 Wenck, Codex Juris Gentium Recentissimi (1781), p. 
621); Great Britain and Morocco, 1760 (1 Martens, Recueil, 2d ed., p. 49); 
Denmark-Norway and Genoa, 1789 (Dedk and Jessup, Collection of Neu- 
trality Laws (1939), Pt. IT, No. 50); France and Portugal, 1797 (ibid., No. 55); 
Russia and Portugal, 1798 (zbzd., No. 56). John Marshall declared in 1812 
that unless a State announced a prohibition on entry, its ports were assumed 
to be open to the public ships of all nations. Schooner Exchange v. Mc- 
Faddon, 7 Cranch 116. 

Total exclusion, however, was the rule applied in certain instances which 
were not cases of reprisal. By a treaty with France in 1805, the King of the 
Two Sicilies bound himself not to admit the entrance of any squadron be- 
longing to the belligerent Powers. Deák and Jessup, Pt. II, op. cit., No. 61. 
A special committee of the United States Senate declared in 1809 that barring 
the armed vessels of all belligerents would be within the “just and neutral 
rights of the United States.” 8 American State Papers, Foreign Relations 
(1832), p. 297. The public ships of Britain and France, except those forced 
in in distress or bringing despatches and except packets carrying no cargo, 
were barred from the United States to enable the President to bargain with the 
belligerents. 2 Stat. at L., 528; Deák and Jessup, Pt. I, op. cit.,p.1161. In 
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1848, -Lübeck forbade the warships of Denmark and Schleswig-Holstein, 

which were at war, to come within cannon shot of her coasts except in dis- 

tress. Ibid., p. 648. War vessels entering to seek shelter from the enemy 

were to be interned. After an incident in 1850, Liibeck declared that it was 

proper for a small State that wished to have its neutrality respected to hold 

to the more restrictive principles of neutrality. This view was challenged 

by Schleswig-Holstein, which seemed particularly aggrieved because no 

previous notice had been given and because its warship had sought refuge 
from the enemy: 

In the concept of neutrality there is no suggestion that the neutral 

State should not permit the admittance of warships and prizes of a 

belligerent party, because such admittance is consistent with neutrality; 

. . . It would be difficult to show another instance where a warship 

which would have been admitted in time of peace has, without previous 

notice, been denied the same thing during a war because of neutrality. 

. . . lt is true that every neutral State may restrict the admission of 

foreign ships of war by certain conditions, but these conditions may only 

be such as the maintenance of its neutrality make it its duty and there- 

fore also its right to impose, or such as are required by existing treaties. 


(Translation of Kaltenborn, Kriegschiffe auf neutralem Gebiet, Hamburg 
(1850), p. 5 ff.) 


One of the American grievances against the British in the Civil War was 
their failure to exclude from their ports Confederate vessels illegally fitted 
out in their jurisdiction. While insisting that public ships of war, no matter 
how commissioned, could not be prosecuted for violation of the British For- 
eign Enlistment Act, Great Britain never defended herself by claiming that 
she had no right to exclude such ships. Indeed, Montague Bernard, later 
British counsel before the Geneva Arbitration, specifically declared that a 
sovereign had a general right to exclude all or any ships of war—limited 
only by the neutral obligation of impartiality. Bernard, A Historical Ac- 
count of the Neutrality of Great Britain During the American Civil War (1870), 
p. 418. When Nassau became a favorite place of resort for naval and com- 
mercial vessels during the American Civil War, Great Britain being ‘‘re- 
solved to prevent” the use of her harbors and ports “‘in aid of the warlike 
purposes of either belligerent,” ordered that no ships of war or privateers 
should be allowed to enter or remain in Nassau or the waters of the Bahamas, 
except by special permission or in case of stress of weather. Dedk and 
Jessup, op. cit., p. 194. 

At The Hague in 1907, as noted in the Comment on Article 25, supra, p. 
422, q.v., the British offered a proposal which declared: 

Art. 30. A neutral State has the right to prohibit in whole or in part, 
if it deems it necessary, access to its ports or territorial waters by war- 
ships or prizes or even by certain ‘ships or certain classes of ships of a 
belligerent Power, either for the entire duration of the war or for a fixed 


period of time. (3 Proceedings of the Hague Peace Conferences: The 
Conference of 1907 (1920), p. 701.) 


428 NEUTRALITY IN NAVAL AND AËRIAL WAR 


Denmark, Sweden, Norway and Turkey objected to the British proposal, be- 
cause they denied an unlimited right of passage. Zbid., pp. 590, 599, and 
723. 

The first draft of the Thirteenth Convention provided: 


Art.8. A neutral State may permit under determined conditions and 
even forbid, if it deems it necessary, belligerent war-ships or prizes to 
enter its ports or certain of its ports. 

The conditions, restrictions or prohibitions must be applied impar- 
tially to the two belligerents. 

A neutral State may forbid any belligerent ship which has failed to 
conform to the orders and regulations made by it, or which has violated 
neutrality, to enter its ports. (Ibid., p. 720.) 


The revised draft discussed by the subcommission omitted the first para- 
graph of Article 8, above (now numbered Article 9), and as suggested by 
Japan and Russia, changed the third paragraph to: ‘Nevertheless a neutral 
State may forbid a belligerent vessel which has failed to conform to the 
orders,” etc. IJbid., p. 727. Of the discussions of these changes we do not 
have the record. 

When these revised articles were discussed, the British representative said 
“he would like to see the principle upheld . . . that a neutral State may 
always forbid belligerents to enter its ports.” The Reporter assured him 
that the second paragraph simply explained the deviation from the rule of 
equality laid down in paragraph 1. Jbid., p. 629. Brazil held that there 
was an absolute right of exclusion. Jbzd., p. 585. 

Other regulations of States may be classified as follows: ! 

A. Total exclusion of belligerent warships or assertion of the right to 
exclude, subject to the usual exceptions of distress, etc. : 


Belgium, 1923, Art. 11 (reserving the right to suspend usual rules of 
admission, Deák and Jessup, op. cit., p. 56, Editors’ Note). 

Great Britain (Ionian Islands), 1821 (tbid., p. 332). 

Honduras, 1935 (zbid., p. 693). 

Italy, 1938 (zbid., p. 727). 

Netherlands, 1854, 1914, 1931 (ibid., pp. 813, 803, 806, 788). 

Rumania, 1912 (zbid., p. 910). 

Turkey, 1914 (zbid., p. 1065). 

United States, 1807 (ibid., p. 1175). 

Venezuela, 1933 (zb¢d., p. 1293). 


B. Exclusion or assertion of the right to exclude from certain ports or parts 
of territorial waters: 


Belgium, 1901, Art. 9 (2bid., p. 54); also 1923 (zbzd., p. 56, Editors’ 
Note). 


1 It should be noted that some regulations fall under more than one heading, e.g., the 
Belgian decree of 1901 admits warships generally under the twenty-four-hour rule but ex- 
cludes ee special permission from the waters of the Scheldt. Dedk and Jessup, 
op. cit., p. 54. 
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Great Britain, 1862, 1863 (zbid., pp. 195, 198). 

Denmark, 1854, 1904, 1912, 1938 (zbid., pp. 472, 494, 476, 479). 
Estonia, 1938 (zbid., p. 572). 

Finland, 1938 (ibid., p. 577). 

Iceland, 1938 (2bid., p. 701). 

Latvia, 1938 (ibid., p. 745). 

Lithuania, 1938 (cbid., p. 756). 

Norway, 1854, 1904, 1912, 1938 (cbzd., pp. 854, 838, 846, 839, 840). 
Sweden, 1904, 1912, 1914, 1938 (1bid., pp. 959, 963, 974, 970). 


C. General admission of belligerent warships though subject to limitations 
on number, length of sojourn, etc.: 
Argentina, 1914, Art. 1 (h) (ibid., p. 29). 
Austria, 1801, Arts. 11-14 (2bid., p. 40); 1866 and 1893 (zbid., pp. 34, 35). 
Belgium, 1901, Art. 8 (zbid., p. 54); also 1923 (zbid., p. 56, Editors’ Note). 
Brazil, 1914 and 1933, Art. 7 ff. (¢bzd., pp. 86, 95). 
Great Britain (Sarawak), 1898 (<bid., p. 344). 
China, 1898 (zbid., p. 384). 
Costa Rica, 1884 (zbid., p. 470). 
Italy, 1864 (ibid, p. 716). 
Netherlands, 1866, 1911 (2bid., pp. 795, 800). 
Portugal, 1866 (zbid., p. 904). 
Russia, 1911 (ibid., p. 1073). 
Sweden, 1854 (zbid., p. 983). 
Uruguay, 1914 (ibid., p. 1264). 
Venezuela, 1920 (zbid., p. 1293, Editors’ Note). 


At The Hague in 1923, the Commission of Jurists declared: ‘There is no 
obligation upon neutral States to admit warships belonging to belligerent 
States, but it is not in general refused.” Commission of Jurists to Consider 
and Report upon the Revision of the Rules of Warfare, General Report, 
British Parliamentary Papers, Misc. No. 14 (1924), Cmd. 2201, p. 38. 

With regard to the exceptions to the permissible exclusion of war vessels as 
stated in the instant article, paragraph (a) covers the case where the warship 
enters in distress. It is believed that the right of entry in distress is well 
established in international law and is applicable both in times of peace and 
in times of war. See Research in International Law, Draft Convention on 
the Law of Territorial Waters, Art. 17 and Comment, 23 Am. Jour. Int. Law, 
(1929), Spl. Supp., p. 299 ff. In times of war, however, certain considera- 
tions applicable in time of peace are not existent. States have not generally 
defined the broad terms found in their laws and decrees: ‘‘erwiesener See- 
noth” (Bremen, Hamburg, Lübeck, 1854 and 1861); “péril évident” (Haiti, 
1854); “grandes averias o persecucion de enemigos” (Chile, 1850); ‘‘rilascio 
forzoso” (Tuscany, 1854); “dangers imminents de mer” (Belgium, 1854 and 
1861); “force maior” (Portugal, 1861). In 1864, however, France specified 
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“relâche forcée pour cause de mauvais temps, d’avaries ou d’épuisement des 
approvisionnements nécessaires à la sécurité de la navigation,” as exceptions 
to the rule for the exclusion of warships. 14 Archives Diplomatiques (1864), 
p- 430; Eng. trans. in Deák and Jessup, op. cit., p. 615. Although terminol- 
ogy varies, the principle of admission in distress is recognized in the regula- 
tions of almost every country. In the World War the Dutch made exception 
to their strict exclusion of war vessels in favor of vessels in want or in danger 
from weather or sea conditions. Cf. Vandenbosch, The Neutrality of The 
Netherlands During the World War (1927), pp. 89-92. Whether “distress” 
includes the result of injury received in battle or anticipated injury from the 
enemy is considered under Article 34, infra. 

Paragraph (b) of this article requires the exemption of warships employed 
exclusively on scientific or humanitarian missions, from any rule of 
exclusion. This exemption seems well established. The precedent most 
frequently invoked is the expedition of Lapérouse, who set out on a voyage 
of discovery in 1785, bearing a safe-conduct from the English in ease war 
broke out during his absence. Boeck, De la Proprieté Privée Ennemie Sous 
Pavillon Ennemi (1882), p. 229. Lapérouse was hospitably received by 
Europeans wherever he landed, especially by the Russians in Siberia and the 
English at Botany Bay. Lapérouse, Journals, Vol. I, pp. 465, 486, 516; 
Vol. II, pp. 198, 272, 302; Vol. III, p. 3. Before the voyage of Lapérouse, 
Bougainville, another French navigator, had made a voyage around the 
world from 1766 to 1769, armed with a safe-conduct from the English. 
Boeck, op. cit., p. 229. Bougainville was received by the Dutch at Boero, 
one of the Moluccas, despite the rule that no ships except those of the Dutch 
West Indies were to be admitted, because he was in need of provisions. 
Bougainville, A Voyage Round the World (Engl. trans., 1772), pp. 370-371. 
In 1776, when Captain Cook left on his last voyage in the midst of what 
became the War of the American Revolution, the French Minister of Marine 
directed all French vessels, even privateers, to treat Cook and his vessels as 
neutrals, provided that they abstained from all hostility. 2 Halleck, In- 
ternational Law (4th ed. 1908), p. 128. Cook was feared by the Russians 
when. he appeared off a Siberian port but was hospitably received by them. 
Cook, 2 Voyage to the Pacific Ocean (1785), pp. 440-2. Boeck wrote in 
1882 and Calvo in 1896 that they did not know of an instance where a bel- 
ligerent nation had refused to exempt from capture or to give a safe-conduct 
to war or merchant ships engaged on pacific missions, such as voyages of 
exploration and discovery. Boeck added that vessels keeping up relations 
between Christian missions in all parts of the world ought to be exempt like 
scientific vessels. 4 Calvo, Le Droit International (5th ed., 1896), p. 327; 
Boeck, op. cit., p. 229. Cf. Martin and Baker, Laws of Maritime Warfare 
(1918), p. 520 ff. The opinion of George Lee from Doctors’ Commons, in 
1749, on the case of Count Desneval is apparently conira; see Burrell’s 
Admiralty Reports (Marsden, ed. 1885), p. 360. 

At the first Hague Conference, the Convention for the Adaptation to 
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Maritime Warfare of the Principles of the Geneva Convention of August 22, 
1864, provided in Article 1 that military hospital ships were ‘‘not on the same 
footing as men-of-war as regards their stay in a neutral port.” At the second 
Hague Conference, the special privileges to be accorded to vessels engaged 
in scientific, religious, or charitable activities were discussed in connection 
with the Eleventh Convention Relative to Certain Restrictions with Re- 
gard to the Exercise of the Right of Capture in Naval War and the Thir- 
teenth Convention on the Rights and Duties of Neutral Powers in Naval 
War. In connection with the Eleventh Convention the matter was raised 
by the delegate from Italy, who asked that vessels flying the flags of a bel- 
ligerent Power which were engaged in a purely scientific mission be exempt 
from capture. He remarked that these vessels received special treatment 
in certain countries and called attention to the laws of Italy which stated 
that ‘warships of a friendly Power, even though that Power should be a 
belligerent, may land or remain . . . without limitation of time, provided 
the object of their mission is exclusively scientific.” 3 Proceedings, cit., 
p. 900. The same rule is embodied in Article 25 of the Italian Neutrality 
Law of July 8, 1938, Deák and Jessup, op. cit., p. 729. The German dele- 
gate said that the proposal confirmed a custom already in existence in 
naval warfare. The French, Dutch, and Belgian delegates suggested 
various additions which led the Reporter to propose the form: “charged 
with a purely scientific, religious, or philanthropic mission.” 3 Proceedings, 
p.986. The word “purely” was stricken out because the Austrian delegate 
called attention to the case of the Novara charged with a scientific and a com- 
mercial mission, which obtained a safe-conduct from France and Sardinia in 
1859. Ibid., p. 969. The principle seemed to be accepted by the delegates 
without contest. Zbid., p. 990, and Vol. I, p. 265. 

Besides the matter of exemption from capture, the question of war vessels 
engaged on scientific expeditions came up in consideration of the Thirteenth 
Convention. There was little discussion of Article 14, which exempted 
vessels devoted to scientific, religious, and charitable purposes from the limi- 
tations on their stay in neutral ports. Attention was called to the fact that 
the First Convention had conferred a similar exemption upon military 
hospital ships and that this privilege had been retained by the Second. 
3 Ibid., p. 506. The first draft of the Thirteenth Convention declared that 
vessels devoted exclusively to charitable and scientific purposes were to be 
exempt from limitations as to length of stay in neutral ports. The second 
draft added ‘‘religious”’ to “scientific and charitable,” and in this form the 
provision went through without division. Jbid., pp. 721 and 728. 

The French Instructions of March 8, 1934 (Art. 30; 2 Recueil général pério- 
dique et critique, 1935, Pt. 6, p. 3) and the Italian Law of War of July 8, 1938 
(Art. 145; Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 16), 
exempt enemy vessels on scientific, religious or humanitarian missions from 
capture. 

During the Russo-Japanese War, the Scandinavian countries and The 
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Netherlands exempted hospital ships from limitations on stay. The Nether- 
lands in 1909, France, Denmark, Norway and Sweden in 1912, and Germany 
in 1913 passed legislation regarding warships which specifically exempted 
vessels on religious, scientific or benevolent missions from limitations on 
stay. 102 British and Foreign State Papers, p. 710; Deák and Jessup, op. 
ctt., pp. 476, 585, 660, 839, 963. In the World War, exemptions for vessels 
in these categories were made by Brazil, China, Netherlands, Uruguay and 
Venezuela. Ibid., pp. 85, 390, 802, 1263, 1297. The rule seems well estab- 
lished. 


ARTICLE 27 


A neutral State may exclude belligerent submarine vessels from its terri- 
tory, or admit such vessels on condition that they conform to such regula- 
tions as may be prescribed. 


COMPARABLE TEXT 


International Law Association, 1920: 


Art. 17c. Subject to the same conditions as are now imposed upon ~ 
other war vessels, armed submarines may be conceded without breach 
of neutrality the same hospitality in neutral ports, harbours, or terri- 
torial waters as those other vessels. | 

Art. 17d. Armed submarines shall not be permitted to navigate in 
such waters under the surface. They must navigate in such waters on 
the surface, bearing the distinctive marks of a war vessel and flying their 
national flag. The penalty for a breach of such regulations shall be 
internment of the vessel and crew for the duration of war. 


COMMENT 


This article deals with all belligerent submarines whether merchant vessels 
or warships. The article does not deal with submarines of other neutral 
States since that subject falls outside the scope of this Draft Convention. 

There is scarcely enough international practice on the subject of sub- 
marines to Justify the assertion that this article states an existing rule of 
international law, but it does seem to reflect a current trend. In so far as 
the article refers to belligerent submarine warships, it is clear that the prin- 
ciple of Article 26 is applicable and they may be excluded at the option of the 
neutral. The special character of submarines and the difficulty of distin- 
guishing between submarine warships and merchant vessels would seem to 
justify a neutral State in adopting the rule indicated in this article. So far 
' as is known, only one international controversy has arisen concerning a bel- 
 ligerent submarine merchant vessel; this was the case of the German com- 
mercial submarine Deutschland which arrived in a port of the United States 
in 1916. Despite the protests of the Allied belligerent governments, the 
United States Government took the position that the Deutschland was en- 
titled to be treated as any other commercial vessel. United States Foreign 
Relations, 1916, Supplement, p. 768. 
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In 1915, Sweden issued a decree forbidding submarines of belligerent 
Powers to navigate or sojourn in Swedish territorial waters except for pas- 
sage through certain designated areas. If they were obliged to enter be- 
cause of severe weather or necessity they were ordered to comply with the 
customary regulations: 


These are, that the vessel is to remain above the surface and to dis- 
play its national flag. As soon as possible after the occasion for its 
entry upon the forbidden areas has ended, the vessel shall leave the 
territory. (Deák and Jessup, op. cit., p. 963.) 


In 1916 this decree was amended to apply only to submarines for use in 
warfare. Ibid., p. 964. Sweden, however, treated every submarine as a 
belligerent naval submarine “unless its employment for commercial pur- 
poses is definitely proved by known facts.” United States Naval War Col- 
lege, International Law Documents, 1917, p. 215, note. 

Somewhat later in 1916, Norway likewise forbade belligerent war sub- 
marines to traverse or sojourn in territorial waters, with similar exceptions. 
Deák and Jessup, op. cit., p. 842. Foreign commercial submarines could 
enter or traverse Norwegian waters only in daylight, in clear weather and on 
the surface with flag flying. Any submarine was required to assume the 
risk of damage or destruction resulting from mistake as to its character. 
Loc. cit. In an ordinance of January 30, 1917, these rules were slightly re- 
vised. Loc. cit. 

Spain issued a decree in 1917: 

Art. I. All submarine vessels of any kind whatsoever, of belligerent 
powers, are hereby forbidden to navigate in Spanish jurisdictional 
waters, or to enter the ports of this nation. 

Art. If. All submarine vessels referred to in the preceding article 
entering Spanish jurisdictional waters for any cause whatsoever shall be 
interned until the end of the war. 

Art. III. Neutral submarines entering Spanish waters shall do so 
navigating on the surface and displaying conspicuously their national 
flag. (Ibid., p. 939, and Editors’ Note, where the Prime Minister’s 
explanation of the decree is printed. Cf. ibid., p. 940.) 


The Dutch Government dealt with the entry of submarines under its rules 
excluding war vessels. The Dutch Government had an extended corre- 
spondence with the belligerents on the question. See Vandenbosch, op. cit., 
p. 88 ff. 

Since the World War, Belgium, Yugoslavia and Venezuela have issued 
regulations on the admission of foreign submarines. All require submarines 
to navigate on the surface. Merchant submarines are not mentioned. 
Venezuela provided (July 21, 1933): 

Art. 15. In the event of war between two foreign nations, the federal 
Executive shall be empowered to prohibit belligerent war submarines. 


from entering, navigating or remaining in the territorial waters and ports 
of Venezuela; but it may except from this prohibition submarines 
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obliged to enter into the said waters on account of damage, state of 
weather, or with the object of saving human lives. In such cases the 
submarine shall navigate on the surface, fly the flag of its nationality 
and the international signal indicating the reason for its entering the 
territorial waters, which it shall leave as soon as the said reason has 
ceased, or when so ordered by the federal Executive. (Deák and 
Jessup, op. cit., p. 1293.) 


The Belgian regulations of December 30, 1928, relative to the admission of 
foreign warships into Belgian ports and harbors in time of peace, Decem- 
ber 30, 1923, contains this provision: 


Les sous-marins étrangers ne pourront, en aucun cas, s’immerger dans 
les eaux territoriales ou entrer immergés dans les eaux territoriales. 
(United States Naval War College, International Law Situations, 1927, 
p. 112.) 


The Yugoslavian regulation of June 20, 1924, is similar: 


Les sous-marins étrangers, dans toutes les eaux territoriales, ne pour- 
ront naviguer qu’en surface. Pendant leur séjour dans les ports et les 
mouillages, ils devront rester en surface et ne pourront effectuer, sans 
autorisation, aucun exercice de plongée. (Zbid., p. 122.) 


Section 8 of the United States Neutrality Act of May 1, 1937, reads as 
follows: 


Whenever, during any war in which the United States is neutral, the 
President shall find that special restrictions placed on the use of the ports 
and territorial waters of the United States by the submarines . . . of a 
foreign state will serve to maintain peace between the United States 
and foreign states, or to protect the commercial interests of the United 
States and its citizens, or to promote the security of the United States, 
and shall make proclamation thereof, it shall thereafter be unlawful for 
any such submarine . . . to enter a port or the territorial waters of the 
United States or to depart therefrom, except under such conditions and 
subject to such limitations as the President may prescribe. Whenever, 
in his judgment, the conditions which have caused him to issue his 
proclamation have ceased to exist, he shall revoke his proclamation 
and the provisions of this section shall thereupon cease to apply. 
(50 Stat. at L. 121; 31 American Journal of International Law (1937), 
Supplement, p. 153; Deák and Jessup, op. cit., p. 1113.) 


The substantially uniform neutrality rules adopted in 1938 by Denmark, 
Norway, Sweden, Iceland, Finland, Estonia, Latvia and Lithuania, provide 
that navigation or sojourn in territorial waters is prohibited to belligerent 
submarines armed for war. Exception is made for submarines forced to 
enter because of damage or sea conditions, and, in some instances, to inno- 
cent passage through waters which lie across usual traffic routes. In every 
case where a submarine does enter territorial waters, it is to fly its national 
flag and navigate on the surface ‘except in case of imperative necessity.” 
Ibid., pp. 479, 572, 577, 701, 742, 756, 840 and 970. 
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The reception of the submarine in neutral ports has received only a frac- 
tion of the attention devoted to the question of submarine warfare. In 
1917, an editorial note in 44 Journal du Droit International (Clunet), p. 96 ff., 
criticized the United States note, referred to above, for its contention that 
submarines were not excluded from the operation of the rules regulating 
warships. In the same year, however, Perrinjaquet wrote, in 24 Revue 
Générale de Droit International Publique (1917), p. 231, that in time neutrals 
might exclude all war vessels: 

On ne peut apporter de modification aux régles existantes en ce qui 
concerne seulement les submersibles: si les usages actuellement en 
vigeur sont comme cela est probable modifiés dans l’avenir, la nouvelle 


réglementation s’appliquera uniformément à tous les bâtiments, sub- 
mersibles compris. 


Garner, in 2 International Law and the World War (1920), p. 433, found 
merit in the Allied distinction between the surface vessel and the submarine. 
He pointed out that submarines might easily evade neutral regulations and 
declared that the opinion was growing that submarines should be excluded. 

A. Pearce Higgins did not go so far. In his notes on Hall, International 
Law (8th ed. 1924), p. 754, he related the attitude of the Powers and con- 
cluded: “If submarines are permitted to enter neutral ports, it should only 
be on condition of remaining on the surface while in territorial waters.” 

Charles Warren, in his article “Troubles of a Neutral” (12 Foreign Affairs 
(1934), pp. 377, 383), contended strongly that submarines should be ex- 
cluded because of the difficulty of supervising them. 

Because of the special nature of submarines and the potential danger 
resulting from their navigation under the surface, there seems no question 
of the propriety of requiring them—as a peace time or neutral rule—to 
navigate upon the surface. 

The reasons for total exclusion are not so strong but seem sufficient to 
justify such action by a neutral State. 

According to Article 30 (1), infra, a neutral State may not exclude a sub- 
marine in case of distress. Cf. Article 26 (a), supra. 


ARTICLE 28 
A neutral State shall either exclude belligerent armed merchant vessels 


from its territory or admit such vessels on the same conditions on which it 
admits belligerent warships. 


COMPARABLE TEXTS 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 12. Where the sojourn, supplying, and provisioning of belliger- 
ent ships in the ports and jurisdictional waters of neutrals are con- 
cerned, the provisions relative to ships of war shall apply equally: 


3. To armed merchantmen. 
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COMMENT 


The subject of armed merchantmen is discussed at some length in the 
Comment on Article 2 (supra, p.225 ff.). It was there pointed out that prac- 
tice in regard to such vessels has not been uniform, but the text of that 
article assimilates them to warships for at least certain purposes. The 
instant article in effect also assimilates them to warships for the purpose of 
stating neutral rights and duties relative to their entry into neutral waters; 
the neutral State may exclude armed merchant vessels and if it admits them 
it must do so only on the conditions which it prescribes for the admission 
of warships. The neutral State may not, therefore, under this article, admit 
armed merchant vessels as merchant vessels. Although the instant article 
does not repeat the words found in Article 2—‘‘ armed for defense or offense,” 
they are to be implied here; the distinction is believed to be impossible of 
application from a factual point of view. It must nevertheless be recognized 
that some States have and still do attempt to make such a distinction and 
that only in regard to ‘‘offensively’’ armed merchantmen is it possible to 
say that established practice supports this article. The Dutch Government 
alone during the World War consistently maintained the rule here stated; 
for the reasons indicated here and in the Comment on Article 2, supra, it is 
believed that the Dutch position was in accord with international law. 
Such indications of post-war practice as are known (including the terms of 
. the Havana Convention of 1928, quoted, supra, under COMPARABLE TEXTS), 
confirm the correctness of the statement that a neutral State would today 
be acting in accord with international law if it followed the rule laid down 
in the instant article. According to Article 30 (1), infra, a neutral State 
cannot exclude an armed merchantman in distress. Cf. Article 26 (a), supra. 

The following summary indicates the practices and points of view, during 
the World War, on the subject under discussion: 


ARGENTINE REPUBLIC 


General Orders of August 17, 1914: 
Foreign merchantmen officially classified as auxiliary cruisers of their 
respective fleets shall be treated in the matter of neutrality as if they 
were ships of war. 


The test of such classification is made that established in the Hague Con- 
vention of 1907 on the Conversion of Merchantmen: 


Foreign merchantmen which without being officially declared as 
auxiliary cruisers nevertheless carry cannon for their defense shall not 
make use of them in waters under State control . . . 

As the legal status of ships of war is not conceded these vessels, any 
hostile act of theirs in waters under the jurisdiction of the State shall be 
considered as an act in open violation of the law of the country. 


There are suggested to local officials various tests to determine whether 
the arms are being carried for defense or for offense; the location of the arma- 
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ment, the quantity thereof, the type of cargo, the nature of the passengers, 
etc. These tests, which are not made conclusive, are found in a good number 
of other neutral proclamations and decrees. 

The twenty-four hour interval separating the departures of warships of 
the opposing belligerents, is made applicable to armed merchantmen: 


Armed merchantmen which it is suspected may be converted into 
auxiliary cruisers shall be watched with particular care, so that they 
may not be able to thwart the precautions established for the protection 
of steamers departing each in the order of its turn by casting anchor 
with hostile intent within the territorial waters. (Deák and Jessup, 
Collection of Neutrality Laws (1939), p. 27.) 


October 11, 1917, Argentina informed the United States that it would 
admit defensively armed merchant vessels as ordinary merchantmen. 
United States Foreign Relations, 1917, Supplement 2, Vol. II, p. 1288. 


BRAZIL 


Defensively armed merchantmen were allowed to enter Brazilian 
ports on a written guarantee being given by the Legation concerned 
that their armament had not been and would not be used for offensive 
purposes. (De Carvalho, “The Neutrality of Brazil,” British Year 
Book of International Law (1920-21), p. 131.) 


CHILE 


Reply to Great Britain relative to the Chilean attitude on armed mer- 
chantmen, July 7, 1915: 


The Chilean ports will receive merchant vessels armed for defense 
when the respective Governments previously communicate to us the 
name of the vessel . . . the route, roll of crew, list of passengers and 
cargo, as well as the management and armament of the vessel, demon- 
strating that it is in reality a question of a merchant vessel which is not 
intended to carry on hostile acts nor to coéperate in the warlike opera- 
tions of enemy fleets. 

If. these vessels engage in operations of war against other 
merchant vessels without defense they will be forthwith considered 
and-treated as pirates, since the Government of the country under whose 
flag they fly will have formally declared their exclusively commercial 
character by not incorporating them into its fleet of war. (Dedk and 
Jessup, op. cit., p. 379.) 


On May 28, 1917, Chile replied to an inquiry from the United States by 
saying that it would, under certain safeguards, admit defensively armed 
merchant vessels as ordinary merchantmen. United States Foreign Rela- 
tions, 1917, Supplement 2, Vol. II, p. 1286. 


CHINA 
Regulations of March 23, 1917: 


Belligerent merchantmen armed for defense may enter and depart 
from Chinese ports. The captain must declare that the armament is 
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defensive only. Evidence of the defensive character of the armament 
is to be discovered in the number, nature and location of the guns, in 
the number and nature of the officers and men, in the food supply, in 
the nature of the passengers, etc. The consul of the nation involved 
must also make a declaration that the armaments are for defensive pur- 
poses only. (United States Naval War College, International Law 
Documents, 1918, p. 38.) | 


COLOMBIA 


On October 12, 1917, Colombia replied to an inquiry from the United 
States by saying that armed merchant vessels would be admitted as ordinary 
merchantmen. United States Foreign Relations, 1917, Supplement 2, Vol. 
II, p. 1288. 

On April 27, 1916, Colombia replied to an inquiry from Italy in the same 
sense, but stated that in each case the Italian representative in Colombia 
should inform the local authorities about the vessel and give assurance that 
it was engaged solely on a commercial venture. If it appeared that the 
vessel had committed any act of offense against a warship, the vessel would 
itself be treated as a warship. 24 Revue Générale de Droit International 
Public (1917), Documents, p. 75. 

CUBA 

Decree of March 3, 1916. 

This decree reproduces the memorandum issued by the United States, 
September 19, 1914, quoted infra, p. 441; Deák and Jessup, op. cit., p. 451. 


ECUADOR 


On October 19, 1917, Ecuador replied to an inquiry from the United 
States by saying that armed merchant vessels would be admitted without 
any restrictions. United States Foreign Relations, loc. cit., p. 1289. 


EL SALVADOR 


Early in 1917, El Salvador replied to an inquiry from Italy by saying that 
it would admit Italian merchant vessels, including those armed for defense, 
on the same terms as were granted by the United States. Dedk and Jessup, 
op. cit., p. 568. 

HONDURAS 

Ordinance of 1916. 

This Ordinance reproduces the memorandum issued by the United States, 
September 19, 1914, quoted infra, p. 441; Deák and Jessup, op. cit., p. 698. 


TuE NETHERLANDS 


Declaration of Neutrality, August 5, 1914; Instructions, August 6, 1914. 
Neither of these documents expressly mentioned armed merchant vessels. 
Ibid., pp. 802 and 818. 
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The Dutch Government early in the war had issued instructions excluding 
from territorial waters merchantmen ‘‘that were capable of performing any 
warlike act.” Vandenbosch, The Neutrality of The Netherlands During the 
World War (1927), p. 118; 12 American Journal of International Law (1918), 
Supplement, p. 197. 

April 7, 1915. In response to a request from Great Britain that British 
armed merchantmen be permitted to enter Dutch ports, M. Loudon replied, 
‘€, . . the observation of a strict neutrality obliges them [the Dutch Govern- 
ment] to place in the category of vessels assimilated to belligerent warships 
those merchant vessels of the belligerent parties that are provided with an 
armament and that consequently would be capable of committing acts of 
war.” Ibid., p. 198; Vandenbosch, op. cit., p. 113; The Netherlands, Diplo- 
matieke Bescheiden betreffende de Toelating van bewapende Handelsvaartuigen 
der Oorlogvoerenden en onzijdigen binnen het Nederlandsche Rechtsgebied, 
Augustus 1914-November 1917 (1917), p. 2. 

July 31, 1915. In response to a British contention that the arming of 
merchantmen was not an illegal act, the Dutch Government replied that al- 
though this fact was conceded to be true, ‘‘a belligerent vessel which fights 
to escape capture or destruction by an enemy warship commits an act the 
legitimacy of which is indeed unquestionable, but which is none the less an 
act of war.” Ibid., p. 3. 

In March and April of 1917 occurred the Princess Melita controversy be- 
tween Great Britain and Holland. An English merchantman was refused 
entrance into Dutch waters because of a gun on board. Even after the gun 
was dismounted the Dutch authorities refused to permit it to enter and it 
was forced to throw the gun overboard before it could enter to take on some 
water. Vandenbosch, op. cit., p. 114 ff.; Am. Jour. Int. Law, loc. cit., p. 204 
ff. This, of course, reopened the whole controversy between those two 
countries. Holland asserted, in a note of April 4, 1917, that it was neces- 
sary to distinguish between the law of war which permits a belligerent to arm 
its merchantmen and decides the legitimacy of their resistance to enemy 
warships and the law of neutrality which governs admission to neutral ports 
of warships and armed ships of any category. The Dutch Government 
pointed out that the arming of merchantmen was not contrary to the inter- 
national law of war, but that the law of neutrality imposed on Holland the 
duty to assimilate such armed ships to warships. This note also emphasized 
the fact that it would be a breach of its neutral obligations for the Dutch 
Government to change its regulations on this point during the conflict. 
Ibid., p. 206 ff. In reply to this last note, the British note of May 18, 1917, 
attempted to distinguish between warships and armed merchantmen on two 
grounds. In the first place warships were armed for offense and merchant- 
men were armed for defense, and secondly the former were under control of 
the State and were commissioned by it, while the latter were neither under 
such control nor did they carry a commission. Jbid., p. 209. The Dutch 
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reply of June 18, 1917, declared that it was impossible to distinguish between 
, defensive and offensive armament. It also declared that the special position 
of Holland—in proximity to both great belligerents—made it necessary that 
special precautions be taken by that country. It also made it plain that the 
Dutch rule limited the assimilation of armed merchantmen to warships to the 
question of admission, and did not confer upon them the status of warships for 
any other purpose. Ibid., p. 215 ff.; The Netherlands, Diplomatieke Beschei- 
_ den, cit., pp. 5-18. 

_ This exchange of notes continued between the two countries during the 

whole of 1917 with neither yielding from its position. 

April 26,1917. In response to a French note of March 16, 1917, the Dutch 
Government stated that it is concededly illegal for a neutral to give to ships 
which are not warships the status of the latter. But it argued that the 
' Dutch regulations did not go so far; they merely assimilated armed merchant- 
. men to warships, they merely excluded such vessels from Dutch ports when 
warships would be excluded therefrom. This could not be giving those 
’ vessels any kind of status—it was merely an exercise of Dutch national 

sovereignty. In reply to the allegation that the conduct of the Dutch 

Government was an implied recognition of privateering, the Government de- 
clared: “If privateering were reéstablished, it would certainly not be by the 
act of the Powers that refuse to receive in their dominion vessels which, 
though they do not fulfill the conditions required of vessels of war, are never- 
- theless provided with an armament that enables them to commit acts of war.” 
In reply to an argument drawn from the Seventh Hague Convention, the 
, note said that that Convention deals with the legal status of auxiliary cruis- 
. ers incorporated into the navies of belligerents and not with the legal status 
of vessels which are not warships but which are suitable for warlike opera- 
tions. The Convention does not touch the right of a neutral in regard to 
belligerent vessels which although they are not warships are adapted for 
military purposes. Vandenbosch, op. cit., pp. 121-22; Am. Jour. Int. Law, 
loc. cit., pp. 289-42; The Netherlands, Diplomatieke Bescheiden, cit., pp. 
. 7-8. 

March 22, 1917. In reply to a question by the United States relative to 
the status of armed merchantmen in Dutch ports, the Dutch Government 
stated that armed merchantmen were assimilated to warships whether they 
were armed by the government or by private persons. Vandenbosch, op. 
cit., p. 123; Am. Jour. Int. Law, loc. cit., pp. 248-44; The Netherlands, 
Diplomatieke Bescheiden, cit., pp. 16-17. 

April 14,1917. Further note to the United States. Armed merchantmen 
of belligerents are treated as warships in all Dutch ports (including those of 
: Dutch colonies), but the armed merchantmen of neutrals are so treated only 
in Dutch ports on the continent of Europe. Vandenbosch, op. cit., pp. 128- 
24; Am. Jour. Int. Law, loc. cit., pp. 244-45; The Netherlands, Diplomatieke 
- Bescheiden, cit., p. 17. 
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D Norway 
Norway allowed merchantmen to enter her ports and provided for an 


examination to insure the truly defensive character of the ship’s armament. 
Vandenbosch, op. cit., pp. 130-131. 


PARAGUAY 


On October 11, 1917, Paraguay replied to an inquiry from the United 
States by saying that it imposed no restrictions on the entrance of armed 
American merchant vessels engaged in commerce; it believed that such 
arming was necessary in view of the German submarine warfare. United 
States Foreign Relations, 1917, Supplement 2, Vol. II, p. 1288. 


PERU 


On May 29, 1917, Peru replied to a similar inquiry by saying that it would 
admit armed merchant vessels if the armament were such that “the number 
and location of the guns gives this armament the character of being exclu- 
sively for defense against submarine attacks.” Ibid., p. 1287. Query, 
however, as to the neutral status of Peru on this date; see United States 
Naval War College, International Law Documents, 1917, p. 198. 


SPAIN 


Within twenty-four hours of its arrival in a Spanish port an armed belliger- 
ent merchantman’s captain had to report information regarding the charac- 
ter of the armaments and had to declare (1) that the ship was exelusively 
a merchantman, (2) that it would not be converted into a warship or auxiliary 
cruiser until it first returned to a home port, and (3) that the armaments 
were exclusively for defensive purposes. Vandenbosch, op. cit., p. 130. 


UNITED STATES 


September 19, 1914. Memorandum on armed merchantmen. ‘À mer- 
chant vessel of belligerent nationality may carry an armament and ammu- 
nition for the sole purpose of defense without acquiring the character of a 
ship of war.” But the presence of an armament creates a presumption. that 
it is to be used for offensive purposes, which presumption may be rebutted 
by evidence indicating the caliber and position of the guns, the kind of pas- 
sengers on board, the speed of the ship, ete. Deák and Jessup, op. cit., p. 
1254. 

November 7, 1914. Lansing to Gerard (at Berlin) relative to the German 
protest at America’s permitting armed merchantmen to enter American 
ports. ‘Merchant vessels may arm for defense without losing their private 
character and . . . they may employ such armament against hostile attack 
without contravening the principles of international law.” Once again the 
tests which it is believed distinguish defensive from offensive armament are 
given: number and position of guns, quantity of ammunition, number and 
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sex of passengers, nature of cargo. United States Foreign Relations, 1914, 
Supplement, p. 613. 

September 12, 1915. Lansing to Wilson. Due to the fact that even 
lightly armed merchantmen may prove to be menaces to submarines, which 
are legitimate weapons of warfare, the declaration of September 19, 1914 
(above), ought to be amended by ‘‘asserting that in view of the successful use 
of submarines as commerce destroyers and the possibility of offensive opera- 
tions against them by a merchant vessel carrying an armament regardless of 
the number, size, or location of the guns composing it, this Government will 
hereafter treat as a ship of war any merchant vessel of belligerent nationality 
which enters an American port with any armament.” 2 Savage, Policy of 
the United States Toward Maritime Commerce in War (1936), p. 384. 

This was the first indication on the part of the United States that armed 
merchantmen might be considered as vessels of war. The first declaration 
during the war (September 19, 1914) provided that vessels armed for defense 
were not to be so considered. As will appear below, the suggestion of 
Lansing was not adopted. 

December 31, 1915. Lansing to the Italian Ambassador, relative to an 
explanation of the memorandum of September 19, 1914. ‘Since this memo- 
randum was drawn up the situation has been changed by the use of sub- 
marines as commerce destroyers, and for that reason this Government feels 
that these rules should be modified, as a small caliber gun on a merchant ship 
is just as effective for purposes of attack against a submarine as a large caliber 
gun. ‘Therefore, the presence of any gun on a merchant ship of a belligerent 
nationality could well create a presumption that the armament was for 
offensive purposes, thereby causing this Government to-treat the ship 
as a ship of war.” Untied States Foreign Relations, 1916, Supplement, 
p. 749. 

January 2, 1916. Lansing to Wilson. Lansing repeats his opinion that 
merchant ships armed ought to be considered as ships of war because they 
can—and have already—attacked submarines. The following conditions 
are important in this regard:  . . . the impossibility of a submarine’s 
communicating with an armed merchant ship without exposing itself to the 
gravest danger of being sunk by gunfire because of its weakness defensively, 
the unreasonableness of requiring a submarine to run the danger of being 
almost certainly attacked by giving warning to a vessel carrying armament,” 
therefore, he concludes, “merchant vessels should refrain from mounting 
guns large enough to sink a submarine, and . . . if they do [mount such 
guns|, they become vessels of war and liable to treatment as such by both 
belligerents and neutrals.” It is suggested that if this is not done or if the 
Entente does not cease arming merchant vessels, it will be very difficult to 
argue that a submarine should not attack without warning. 2 Savage, op. 
cit., p. 431. 

January 18, 1916. Lansing to the British Ambassador. Lansing argues 
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that the reasons for arming merchant vessels no longer exist. In the first 
place, pirates have been swept from the seas and secondly, armed merchant 
vessels can very easily take the offensive against submarines—which are a 
legitimate instrument of warfare. Therefore, ‘‘the placing of guns on 
merchantmen at the present day can be explained only on the ground of a 
purpose to render merchantmen superior in force to submarines and to pre- 
vent warning and visit and search by them. Any armament, therefore, on a 
merchant vessel would seem to have the character of offensive armament.” 
It is suggested that submarines be made to comply with the rules of interna- 
tional law relative to visit and search and that belligerent merchantmen “‘be 
prohibited and prevented from carrying any armament whatsoever.” 
United States Foreign Relations, 1916, Supplement, pp. 146-148. 

January 27, 1916. Lansing to Wilson. This note was written after 
Lansing received a note from Page dated January 25, 1916 (2bid., p. 151), 
in which the Ambassador states that Great Britain will reject Lansing’s sug- 
gestion in his note of January 18, 1916, supra. Lansing fears that no action 
can be taken by the United States; but he also fears that America cannot 
protest against the loss of American lives when a belligerent armed merchant- 
man is sunk by an enemy submarine, for he doubts “whether we can insist 
that vessels so armed can be considered other than as auxiliary cruisers of the 
respective navies of the Allies.” 2 Savage, op. cit., pp. 4538-4. 

February 16, 1916. Circular note by Lansing containing the following 
principles: (1) Merchantmen have the right to arm for defense; (2) but the 
argument that a merchant vessel is presumptively armed for offense if it 
carries armament which makes it superior offensively to a submarine is a | 
reasonable argument and the United States would like to have this rule 
established; (8) but because the Entente does not agree to accept this rule, 
the United States will not change its position during the conflict; (4) “never- 
theless the Government feels free to change its regulations in regard to evi- 
dence as to armament on merchant vessels arriving in American ports which 
would indicate that it was defensive only,” and (5) ‘‘each case will require 
investigation as to the facts before action is determined.” United States 
Foreign Relations, 1916, Supplement, p. 170. 

March 25, 1916. Memorandum of Secretary of State Lansing. “If the 
vessel carries a commission or orders issued by a belligerent Government and 
directing it under a penalty to conduct aggressive operations, or if it is con- 
clusively shown to have conducted such operations, it should be regarded 
and treated as a warship.” If such a vessel seeks entrance in a neutral port, 
and evidence of the above nature is wanting; the neutral must determine for 
‘itself on the facts of each case whether or not it will regard the armed mer- 
chantman as a war vessel or not... . 

When a belligerent warship meets an armed merchantman of its enemy on 
the high seas it cannot attack the latter without ‘‘conclusive evidence of a 
purpose to use the armament for aggression.” Thus the presumption of 
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aggressive purpose which a neutral is permitted to harbor when it is a ques- 
tion of admitting or excluding an armed merchantman from its ports, is not 
permitted to an enemy warship when it is a question of attacking the mer- 
chantman. In the latter situation the actual conduct of the merchantman 
is to be determinative. 


Merchantmen of belligerent nationality, armed only for purposes of 
protection against the enemy, are entitled to enter and leave neutral 
ports without hindrance in the course of legitimate trade. . . . Armed 
merchantmen of belligerent nationality under a commission or orders 
of their Government to use, under penalty, their armament for aggres- 
sive purposes, or merchantmen which, without such commission or 
orders have used their armament for aggressive purposes, are not en- 
titled to the same hospitality in neutral ports as peaceable armed 
merchantmen. . .. 

À belligerent warship is any vessel which, under commission or orders 
of its Government imposing penalties or entitling it to prize money, 
is armed for the purpose of seeking and capturing or destroying enemy 
or hostile neutral property on the seas. The size of the vessel, strength 
of armament, and its defensive or offensive force are immaterial. . . . 

In the event that merchant ships of belligerent nationality are armed 
and under commission or orders to attack in all circumstances certain 
classes of enemy naval vessels for the purposes of destroying them, and 
are entitled to receive prize money for such service from their Govern- 
ment or are liable to a penalty for failure to obey the orders given, 
such merchant ships lose their status as peaceable merchant ships and 
are to a limited extent incorporated in the naval forces of their Govern- 
ment, even though it is not their sole occupation to conduct hostile 
operations. . .. 

A vessel engaged intermittently in commerce and under a commission 
or orders of its Government imposing a penalty, In pursuing and at- 
tacking naval craft, possesses a status tainted with a hostile purpose 
which it can not throw aside or assume at will. It should, therefore, 
be considered as an armed public vessel and receive the treatment of a 
warship by an enemy and by neutrals. Any person taking passage on 
such a vessel can not expect immunity other than that accorded persons 
who are on board a warship. A private vessel, engaged in seeking 
enemy naval craft, without such a commission or ‘orders from its Gov- 
ernment, stands in a relation to the enemy similar to that of a civilian 
who fires upon the organized forces of a belligerent, and is entitled to 
no more considerate treatment. (United States Foreign Relations, 1916, 
Supplement, p. 244 ff.; Deák and Jessup, Collection of Neutrality Laws 
(1939), p. 1257 ff.) 


URUGUAY 


August 7, 1914. Rules of Neutrality. If a merchantman is in port on 
legitimate commercial business it is under no disability unless it has on board 
contraband or articles capable of being used to convert the ship into a war- 
ship. If such articles or contraband are on board they must be surrendered 
or the vessel will be treated as a warship. Tbid., p. 1263. 

September 8, 1914. Further regulations as to armed merchantmen. Itis 
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not incompatible with the pacific character of the vessel for it to be armed for 
defense. Evidentiary tests suggested to distinguish between defensive and 
offensive armaments: carriage of normal cargo and/or passengers, declara- 
tions by captain of vessel or legation of its country as to its defensive charac- 
ter. Ibid., p. 1274. 


VENEZUELA 


May 24, 1917. Note from the Minister of Foreign Affairs to the Minister 
of Finance: 


In reply to your courteous note, I have the honor to inform you that 
the principle according to which a vessel, by the [mere] fact of being 
armed for its defense, does not lose its character as a merchant ship, 
may be considered axiomatic in international law. In consequence 
there 1s nothing improper in the admission of such merchant vessels 
into the ports of the Republic. 

International law does not establish rules for the precise determina- 
tion of what kind of armament may be considered offensive and what 
kind defensive. The neutral government has the right to determine, 
in accordance with the circumstances of each case, the offensive or 
rates character of the armament and pacific or military status of 
the ship. 


The note then goes on to declare that the burden of proof of the defensive 
character of the armament is on the vessel’s owners or agents, and lays down 
as possible evidential tests, the information and assurances received from 
the flag State of the vessel, the character of the voyages, cargo, passengers, 
and crew of the vessel, and the amount and character of its armament. 
Ibid., p. 1302. 


There are only a few post-war indications of States’ views on this question. 
The Uniform Rules of Neutrality adopted in 1938 by Denmark, Norway, 
Sweden, Iceland, Finland, Estonia, Latvia and Lithuania provide (quoting 
the Danish text): 


Art. 3. 2. Access to Danish ports or to Danish territorial waters is 
likewise prohibited to armed merchant ships of the belligerents, if the 
armament is destined to ends other than their own defense. (Ibid., 
pp. 479, 840, 970, 701, 577, 572, 742, 756. 


Section 8 of the United States Neutrality Act of May 1, 1937, reads as 
follows: 


Whenever, during any war in which the United States is neutral, 
the President shall find that special restrictions placed on the use of 
the ports and territorial waters of the United States by the . . . armed 
merchant vessels of a foreign State will serve to maintain peace between 
the United States and foreign States or to protect the commercial 
interests of the United States and its citizens, or to promote the security 
of the United States, and shall make proclamation thereof, it shall 
thereafter be unlawful for any such . . . armed merchant vessel to 
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enter a port or the territorial waters of the United States or. to depart 
therefrom, except under such conditions and subject to such limitations 
as the President may prescribe. Whenever, in his judgment, the condi- 
tions which have caused him to issue his proclamation have ceased to 
exist, he shall revoke his proclamation and the provisions of this section 
shall thereupon cease to apply. (50 Stat. at L. 121; Deák and Jessup, 
op. cit., p. 1118.) 


In 1928 at the Pan American Conference at Havana, the Convention on 
Maritime Neutrality provided that armed merchantmen in neutral ports 
should be governed by the same rules as ships of war. See COMPARABLE 
TEXTS, supra. In ratifying this treaty, the United States refused to accept 
paragraph 3 of the article which brought armed merchantmen within the 
rule. Cuba made a similar reservation in signing. Up to November, 1938, 
Ecuador, the Dominican Republic, Bolivia, Nicaragua and Panama had 
ratified the convention including this provision. Deák and Jessup, op. cit., 
Part II, No. 35. 

When an armed belligerent merchant vessel presents itself for entry into a 
neutral port, it is not possible for the neutral State to know whether the 
armed merchantman has used its weapons offensively, perhaps against a 
submarine on that voyage. The location and caliber of the guns afford no 
definite proof. Assuming that it can be established that the vessel has not 
yet used its armament offensively, there is no way in which the neutral 
State can be assured that it will not do so on its return voyage, or on some 
other voyage. The armed merchantman is surely at least a potential 
combatant and as such should be assimilated to a vessel of war for purposes 
of its status in neutral waters. This is the position steadfastly affirmed by 
the Dutch Government during the World War and it is not believed that an 
international tribunal would conclude that the Dutch action was contrary to 
international law. 

ARTICLE 29 


A neutral State shall either exclude prizes from its territory or admit them 
on the same conditions on which it admits belligerent warships. 


COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 


Art. 21. A prize may only be brought into a neutral port on account 
of unseaworthiness, stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its entry 
are at an end. If it does not, the neutral Power must order it to leave 
at once; should it fail to obey, the neutral Power must employ the means 
at its disposal to release it with its officers and crew and to intern the 
prize crew. 

Art. 22. A neutral Power must, similarly, release a prize brought into 
one of its ports under circumstances other than those referred to in 
Article 21. 

Art. 23. A neutral Power may allow prizes to enter its ports and 
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roadsteads, whether under convoy or not, when they are brought there 
to be sequestrated pending the decision of a prize court. It may have 
the prize taken to another of its ports. 

If the prize is convoyed by a war-ship, the prize crew may go on board 
the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 17. Prizes cannot be taken to a neutral port except in case of 
unseaworthiness, stress of weather, or want of fuel or provisions. 
When the cause has disappeared, the prizes must leave immediately; 
if none of the indicated conditions exist, the State shall suggest to them 
that they depart, and if not ebeyed shall have recourse to the means at 
its disposal to disarm them with their officers and crew, or to intern the 
prize crew placed on board by the captor. 

Art. 18. Outside of the cases provided for in Article 17, the neutral 
State must release the prizes which may have been brought into its 
territorial waters. 


Institut de Droit International, 1883: 


Art. 59. Le navire saisi ne pourra être conduit dans un port d’une 
puissance neutre que pour cause de péril de mer, ou lorsque le navire 
dé guerre sera poursuivi par une force ennemie supérieure. 

Art. 60. Lorsque, pour cause de péril de mer, le navire de guerre 
s’est réfugié avec le navire saisi dans un port neutre, ils devront quitter 
ce port aussitôt que possible, après que le tempête aura cessé. L'État 
neutre a le droit et le devoir de surveiller le navire de guerre et le navire 
saisi durant leur séjour dans le port. 

Art. 61. Lorsque le navire de guerre s’est réfugié avec le navire saisi 
dans un port neutre, parce qu’il était poursuivi par une force ennemie 
supérieure, la prise sera relachée. 


International Law Association, 1920: 


Appendix III, Art. XXI. A prize is subject to the same rules and 
restrictions as a ' belligerent ship of war as regards the use of a neutral 
port, or roadstead, or territorial waters. 

Art. XXIII. A neutral Power may allow access to its ports and 
roadsteads to prizes, whether under convoy or not, when they have 
been brought there to be left in sequestration pending the decision of a 
Prize Court. It may have the prize conducted to any other of its ports. 

If the prize is convoyed by a ship of war, the officers and men placed 
on board by the captor are allowed to go on board the escorting ship. 

If the prize is not under convoy, the prize crew is set at liberty. 


International Law Association, 1928: 


Art. 28. <A prize may only be brought into a neutral port by reason of 
unseaworthiness or stress of weather or of want of fuel or provisions. 

Sbe must leave again as soon as the circumstances which justified 
her entry are at an end. If she does not, the neutral Power shall give 
her notice to leave immediately; in the event of her not complying 
therewith, the neutral Power shall use the means at its disposal to 
release her with her officers and crew and to intern the crew placed on 
board by the captor. 
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COMMENT 


This article establishes for the entry of prizes the same rule as laid down in 
Article 28 for armed merchantmen, that is, the alternative of exclusion or 
admission on the same terms as warships (cf. Article 26). As provided in 
Article 30 (1), prizes may not be excluded in case of distress. The arguments 
-in support of the rule laid down for warships will be found in the Comment 
under Article 26. It will be appropriate here to consider only the special 
rule applicable to prizes. 

It is not possible to assert that this article states a rule of existing inter- 
national law. The existing law is probably reflected in Articles 21-23 of the 
Thirteenth Hague Convention, quoted supra under COMPARABLE TEXTS. 
As will be noted in more detail later in this Comment, Article 23 has not been 
widely adopted in practice and strong objections have been raised against it. 
On the other hand, it could not be said that a neutral State would violate 
international law if it acted upon the basis of Article 23. In this unsatis- 
factory state of the law, it seems permissible to suggest a new rule for adop- 
tion; the instant text follows Article XXI of the International Law Associa- 
tion Draft of 1920 (quoted supra) but does not accept Article XXII of that 
draft which repeats the same numbered article of the Hague Convention. 

As early as the seventeenth century, despite frequent practices to the 
contrary, there were assertions to the effect that a neutral should not allow its 
ports to be used as a refuge for prizes. In 1613 Welwood declared that a 
neutral State might release a prize brought in to its ports. In 1649 the 
French limited the stay of a captor with his prizes to twenty-four hours. 
The Dutch in 1655 resolved not to admit prizes but when they were accused 
of contrary conduct the following year by the British, they countered that 
the British allowed prizes to be brought in and even sold. The Dutch, 
however, struggled under English prodding to exclude prizes. The practice 
of England at this time was subject to considerable variation. Sir Leoline 
Jenkins once declared that for a neutral to allow the sale of a prize in its ports 
was contrary to international law but on another occasion he refused to rule 
that a neutral was obliged to restore a prize or to disturb a captor in quiet 
possession of his prize. Jessup and Deák, Neutrality: Its History, Economics 
and Law, Vol. I, “The Origins” (1935), pp. 257-260. The famous French 
Ordinance of 1681 in Article 14 limited the stay of prizes in French ports to 
twenty-four hours unless they were detained by storm; see 2 Pistoye et 
Duverdy, Traité des Prises Maritimes (1859), p. 449. 

For the next century the question whether prizes might be sold or con- 
demned in neutral ports continued to be a subject of controversy. The 
French in 1779 seemed to imply a right to take prizes into neutral ports. 
See 2 Lebeau, Nouveau Code des Prises (1800), p. 189. The Italian States 
admitted prizes on liberal terms in the War of the American Revolution. 
3 Martens, Recueil, 2d ed., pp. 31, 55, 71, 85. In The Henrick and Maria 
(1799), 4 C. Rob. 43, the court, after reviewing the practice at length, held 
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valid the condemnation of a prize by an enemy prize court while the prize 
was lying in a neutral port, stating that this was in accord with British 
practice. In general during the eighteenth century the admission of prizes 
was regulated by treaty. 


1614 United Provinces and Sweden. Mutually free entry into harbors 
and sale of prizes. Privileges forbidden to enemies of other 
signatory. (5 Dumont, Corps Universel Diplomatique du Droit 
des Gens, Pt. II, p. 247.) 


1656 England and Sweden. Vessels or goods taken from one as prize 
should a be received or sold in port of the other. (6 tbid., 
p. 126. 


1697 France and The Netherlands. Prizes may be freely brought in. 
No asylum for those who have made prize on other signatory. 
(7 ibid., p. 388.) 

1725 Spain and Empire. Free admission of prizes. (8 ibid., p. 115.) 

1762 Great Britain and Algeria. Prizes may be brought in. (1 Mar- 
tens, Recueil, 2d ed., p. 70.) 


1778 United States and France. Free admission for prizes of each. 
Exclusion of property made prize by other. (Dedk and Jessup, 
op. cit., Part II, No. 1.) 


1783 n — and Sweden. Prizes may be brought in. (Zbid., 
0. 3. 


1785 United States and Prussia. Like United States and France. 
(Ibid., No. 4.) 


1786 a aS England. Like United States and France. (Jbid., 
o. 46. 


1794 United States and Great Britain. Like United States and France. 
(Ibid., No. 6.) 


It is believed that the history of the subject reveals certain confusions. 
The mere entry of a prize into a neutral port, on the same conditions as a 
belligerent warship, has not always been distinguished from the clearly 
illegal practice of adjudicating (cf. Article 17, supra), or selling prizes in a. 
neutral port. Moreover, the early practice in regard to prizes developed 
chiefly in relation to privateering. Those undisciplined adventurers ‘‘ were 
frequently little more than legalized pirates.” Jessup and Deák, op. ci., 
“The Origins,” p. 13. Neutral States naturally did not welcome them into 
their ports and many of the earlier regulations dealing with prizes put the 
emphasis on excluding privateers, adding “with or without prizes.” Ex- 
amples of regulations of this type are the following: 


Austria (1854) 


If foreign privateers should appear, provided with letters of marque 
by one of the belligerent powers, they shall not be permitted to enter 
ports of this country except in cases of extreme distress, and in the latter 
case they shall immediately be placed under supervision and required to 
leave as soon as possible. (Deák and JSD, 0p: cil., p. 43.) 
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BEzcrcm (1854) 


Le commerce est informé que des instructions ont été adressées at 
autorités judiciaires, maritimes et militaires, pour les prévenir que | 
corsaires portant pavillon quelconque ou munis de lettres de marqt 
ou commissions quelconques seuls, ou avec les bâtiments qu’ils auraier 
capturés, ne seront admis dans nos ports qu’en cas de danger immine! 
de mer. Ces autorités sont, en conséquence, chargées de surveill 
les corsaires et leurs prises et de leur faire reprendre la mer le plus vi 


possible. (Ibid., p. 57.) 
Braziu (1854) 


1. That no privateer under the flag of any of the belligerent powe 
may be armed, victualled or admitted with its prizes in the ports of tl 
Empire. (Jbid., p. 97.) 

BREMEN (1854) 


2. The competent officers are ordered not on any account to allo 
the fitting out or provisioning of privateers, under whatever flag « 
carrying whatever letters of marque, in any port of the Bremen ter: 
tory, nor to admit into a Bremen port any such privateers, or the priz 
made by them, except in cases of stress of weather. ([bid., p. 633.) 


DENMARK (1823) 


The entrance of privateers and their prizes is forbidden except in cas 
of distress, but warships may bring in their prizes with them provide 
they take them out with them. (Ibid., p. 520.) 


Harr (1854) 


Ne seront pas admis pareillement dans ces ports, les armateurs ave 
leurs prises à moins d’un cas de péril évident. 

Il ne sera pas permis de leur acheter des objets qu’ils pourraient avo 
à vendre quels qu'ils soient. (/bid., p. 682.) 


HAMBURG (1854) 


At the same time the Senate makes publicly known that no privatee 
let it be under whatever flag, or provided with whatever letters | 
marque it may, shall, either with or without prizes, be admitted int 
the ports and roads of Hamburg, except in cases of clearly-prove 
distress at sea, and that the proper orders have been given to turn awa 
immediately such privateers and their prizes under any circumstance 
(Ibid., p. 637.) 

HANOVER (1854) 


II. No privateer shall be allowed to enter Hanoverian harbours exce} 
in case of distress at sea, and then the vessel must be watched, and force 
to leave again as soon as possible. 

In such cases, moreover, no supply of provisions, except victuals, 
necessary, for immediate use, no making up of stores, of arms, or ammi 
nition, must take place from this country, on pain of punishment, a: 
cording to Article I. (Zbid., p. 639.) 


Lisecxk (1854) 


Privateers, with or without prizes, shall not be admitted into tł 
harbours of Lübeck, except in cases of proved distress at sea. In suc 
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>, however, the privateer and any prizes she may have shall be 
I under surveillance, and shall leave the harbour again as soon 
y be. (Ibid., p. 645.) 


MECKLENBURG-SCHWERIN (1854) 


2rivateers, with or without prizes, are not to be admitted into the 
‘urs of our dominions. 

, therefore, an armed privateer should appear before any of our 
„ either for the purpose of bringing its prizes into safety, or to seek 
er, or to be supplied with provisions, or to be repaired, or under 
other pretext whatever, its entry and remaining in the port is alto- 
ər prohibited: it is to be sent away and a notification to be made 
‘immediately. (Zbid., p. 646.) 


| Two Sros (1854) 


hat armed privateers shall not be admitted into the port l or road- 
ds of his Royal dominions; nor shall they be furnished wi h ammu- 
on, or with implements of any kind for their use. 

hat armed privateers with prizes shall not be received in he Royal 
s, except in case of positive danger; and that no captured articles, 
rhatever description, shall be obtained from them. (Ibid. p. 715.) . 


f 


Tae NETHERLANDS (1823) ; 


[. No Privateers commissioned by the Powers at War, nor any 
es captured by them, shall be admitted into the said Ports, 

il. Should any of the Vessels above mentioned enter the harbours 
ur Dominions in distress, they shall be required, as speedily as 
sible, to put to sea again. (Zbid., p. 805.) 


(1854) 


ccording to decrees of the King, the ministers of foreign affairs, of 
ice, and of the navy announce, to all those whom it may concern, 

; In order to maintain a complete neutrality in the present war; no 
sers, under any flags, commissions, or letters of marque whatever, 
be admitted within our sea-ports, with or without prizes, except 
ases of sea-danger, and that, in any case whatever, such cruisers 
ves Bia) will be watched and be ordered to sea as soon as possible. 
d., p. 813. 
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PortuGa (1780) 


aasmuch as experience has demonstrated that many privateers of 
[nations now at war have misused the commissions, or letters of 
que, which were granted to them; and to an even greater extent, 
abused the consideration and hospitality with which they were 
ed in the ports of these Kingdoms, as a result of the system of 
t neutrality which I resolved to follow in the present circumstances; 
‘ince it is just to take precautions that the disorders which have 
‘mes occurred as a result of failure duly to respect my laws con- 
ag this subject and the sovereign immunity of the territory, should 
3e continued: it is my pleasure to order, that neither privateers, 
tsoever the Power to which they belong, nor prizes which have 
1 taken or shall be taken by them or by men-of-war or frigates, 
il any longer be admitted into the ports of my estates and dominions, 
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except in cases in which the Law of Nations makes hospita; 
pensable and with the condition that they shall not be per 
sell or unload the said prizes in such ports if they conduct th! 
in the above mentioned cases, nor to remain longer than 1 is 
to avoid the danger or to obtain innocent supplies which ar 
to them; and as regards the privateers who are at present A 
they shall be advised that they must leave within a period | 
days counted from the day on which they are notified. The ( 
War shall thus understand and cause the same to be carrie¢ 
mmediately issuing orders in accordance with it to the Gi 
d Commandants of the provinces, islands, fortresses ar 
(fbid., p. 901.) | 
(1796) 


. [ordonne qu’en cas d’une rupture . . . entre des pu 
mes! amies et mes alliés, les corsaires de ces dites puissances en 
ne soient point admis dans mes ports, ni les prises qu’ils pou: 
faire! de quelque nature qu’elles soient, excepté les cas où le dr 
gens; et une indispensable hospitalité Vexigeraient, & condition tou 
qu’il ine sera rien vendu ni déchargé des dites prises dans les por, 
les cas ci-dessus énoncés les conduiraient pour éviter le danger. 


P 810) les secours indispensables . . . (5 Martens, Recueil, 2d 
p. 040 ' 
j (1803) i 


. I therefore declare “that the privateers of the belligerent Pov 

sat not be admitted to the ports of my States and dominions nor s 

the prizes which may be taken, either by them or by vessels of the 1 
frigates or other war-ships, except only in cases where the law of 
tions declares hospitality to be absolutely necessary, and then only 
condition that it be not permitted to sell the said prizes or their cars 
discharged in these ports, when there are prizes in such cases; nor 1 

the vessels remain longer than is necessary to avoid ae or to reci 

the innocent assistance of which they may have need. = (Di 

J and Jessup, op. cit., p. 901.) 


(1854) P 


III. The entrance of privateers, and of prizes made by them,/ ; 
any vessels of war of the belligerent Powers into the ports mer 
in the preceding Article, is also prohibited. 

An exception shall be made to this rule in cases of distress in 
according to the law of nations, it is indispensable to show hos! 
the sale or unloading of prizes thus arriving at the ports of thes; 
being, however, in no way permitted, neither may such vesse’ 
ing there remain any longer time than is necessary for rece; 
succour of humanity which, in accordance with the said law o 
and with the provisions of the Decrees of the 30th of August, 1 
the 3rd of June, 1803, are due to them. (Ibid., p. 902. See to” 
effect, 1861 and 1866, ibid., pp. 903 and 904.) 


SWEDEN (1800) 


15. By the contents of a recent order, His Majesty has ph 
the privateers of a foreign nation to enter or bring their prizes ; 
ports of his kingdom, except in case of their being driven in b 
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of weather. In this case it is expressly prohibited to all whatsoever to 
buy the prizes, or any of the effects which the privateers have taken. 
(Ibid., p. 951.) 

(1804) 


Sec. 14. In conformity with our previous orders, no foreign priva- 
teer shall be permitted to enter a Swedish port, or to send its prizes 
thereto, except in case of evident distress. Our subjects are likewise 
forbidden to purchase foreign privateers, which may have been ad- 
mitted to a Swedish port for the above-mentioned reason, prizes or 
captured goods of any kind whatever. (Ibid., p. 955.) 


(1854) 


Sec. 9. Foreign privateers are not permitted to enter a Swedish 
harbor, or to remain at any Swedish roads, nor shall captures be brought 
into Swedish harbors, unless in case of evident distress (‘‘sea neces- 
sity”), and in no case shall captures be adjudicated or sold in Sweden. 
Our subjects are strictly forbidden also to buy from privateers captured 
goods of any description whatever. (Jbid., p. 957.) 

But cf. Section 6 of the Instructions for the Navy ten days later which 
state more broadly, “bringing of prizes into our harbors is not per- 
mitted” except in cases of distress. (Ibid., p. 984.) 


On the other hand, attention may be called to the early attitude of the 
United States, acting in view of its treaties: 


UNITED STATES (1793) 


Instructions to the Collectors of Customs from Alexander Hamilton, 
Secretary of the Treasury: 


Sır: It being the opinion of the Executive that there is no general 
law of the land prohibiting the entry and sale of goods captured by 
foreign Powers at war, and, consequently, that such entry and sale are 
lawful, except in cases where a prohibition is to be found in the treaties 
of the United States, it becomes the duty of this Department to make 
known to you that the entry of vessels captured and brought into our 
ports by the ships of war and privateers of France and of their cargoes, 
is to be received in the same manner, under the same regulations, and 
upon the same conditions, as that of vessels and their cargoes which are 
not prizes. One of these conditions is, of course, the payment or secur- 
ing the payments of the duties imposed by law on goods, wares, and 
merchandise imported, and on the tonnage of ships and vessels. But 
the same privilege will not extend to any of the other belligerent Powers, 
being contrary to the seventeenth and twenty-second articles of our 
treaty with France. (Ibid., p. 1233.) 


(1796) 


Instructions to the Collectors of Customs from Oliver Wolcott, Jr., 
Secretary of the Treasury: 


Sir: By an instruction from this Department, dated the 30th of May, 
1793, the collectors were informed that the “entry of vessels captured 
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and brought into our ports by ships of war and privateers of France and 
of their cargoes, was to be received in the same manner, under the same 
regulations, and upon the same conditions, as the entry of vessels which 
were not prizes”; but that this privilege was not to extend to the bellig- 
erent Powers at war with France, being contrary to the seventeenth 
and twenty-second articles of our treaty with that nation. 

The entry and sale in our ports of prizes to privateers commissioned 
by France, not being stipulated in our treaty as a right to be enjoyed 
by that nation, and there being an express stipulation in the twenty- 
fourth article of the late treaty with Great Britain, “that it shall not 
be lawful for any foreign privateers (not being subjects or citizens of 
either of the said parties) who have commissions from any other 
Prince or State in enmity with either nation, to arm their ships in the 
ports of either of the said parties, or to sell what they have taken, nor 
in any other manner to exchange the same,” it has become necessary 
to vary the former instructions accordingly. 

You will therefore observe, that hereafter vessels and property cap- 
tured from the subjects of Great Britain by privateers commissioned 
against that nation are not to be admitted to an entry in the ports of 
the United States; of course, any goods or property landed therefrom 
will be subject to seizure as being imported contrary to law. 

The collectors will recollect that the security of the revenue and the 
faith of the United States are highly concerned in preventing the mtro- 
duction for consumption or sale of any goods or property by prizes to 
privateers; when such vessels appear in our ports, they will, therefore, 
cause extraordinary care and vigilance to be observed. 

The twenty-second article of our treaty with France, and the twenty- 
fourth article of our treaty with Great Britain contains stipulations that 
privateers commissioned against either of the parties shall not be al- 
lowed to purchase more provisions than shall be necessary to their 
going to the nearest port of that Prince or State from whom they ob- 
tained commissions; if, therefore, the privateers of either nation exceed 
what is permitted in this respect, Immediate reports are to be made 
to the ania of the State and Attorney of the district. (/bid., 
p. 1234. 


(1802) 


The Instructions for the private armed vessels of the United States rela- 
tive to the hostilities against France said that “it will be lawful” to send 
their prizes into the ports of friendly Powers ‘‘and if the laws of those coun- 
tries admit of it, and it can be done to the satisfaction of the captors, there 
will be no objection on the part of the American Government to the libelling 

_and trying such captured armed French vessels by the proper courts of those 
countries. ...” Ibid., pp. 1244, 1246. 


(1823) 


The Collectors of Customs were informed, in view of Article 8 of the treaty 
between the United States and Spain: 


lst. That the Public and Private Armed Vessels of France and Spain, 
with their Prizes, may, under the circumstances described in the said 


X 
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Article, enter the Ports, Harbours, and Waters of The United States, 
and repair any damages which they may have sustained; but no in- 
crease of arms or munitions of war, or of the number of men on board, 
can be lawfully made. 

2d. That such Prizes cannot be condemned or sold within the juris- 
diction of The United States, and, consequently, cannot be admitted to 
entry at the Custom Houses, nor permitted to enter, into the general 
consumption. . . . (Zbid., p. 1248.) 

The following is a list of State laws and regulations forbidding the entrance 
of prizes except in case of distress, without special emphasis on privateers: 
Belgium, 1901 (zbid., p. 54); Brazil, 1914 (ibid., p. 88), 1933 (ibid., p. 96); 
Great Britain (Lieutenant Governor of Gibraltar), 1826 (ibid., p. 320), 1861 
(ibid., p. 191), 1864 (ibid., p. 198), 1866 (ibid., p. 203, and see list of similar 
rules on other occasions, tbid., p. 206, Editors’ Note), 1904 (Australia, ibid., 
p. 220); Chile, 1870 (ibid., p. 365); China, 1904 (ibid., p. 389), 1914 (ibid., 
pp. 392, 393); Cuba, 1914 (1bid., p. 451); Denmark, 1854 (ibid., pp. 473, 474), 
1898 (ibid., p. 494), 1912 (cbid., p. 478), 1938 (ibid., p. 481); Egypt, 1904 
(ibid., p. 562); Germany, 1913 (cbzd., p. 661, but see infra, for adoption of 
Article 23 of the Hague Convention); Greece, 1914 (ibid., p. 675); Italy, 1864 
(ibid., p. 734), 1877 (ibid., p. 719), 1895 (ibid., p. 720), 1927 (1bid., p. 724); 
Japan, 1898 (zbid., p. 740); The Netherlands, 1866 (ibid., p. 795), 1898 (zbid., 
p. 816), 1911 (cbzd., p. 801), 1914 (zbid., p. 804) ; Norway, 1904 (zbid., p. 839); 
Peru, 1870 (bid., p. 873); Spain, 1870 (1bid., p. 935); Sweden, 1904 (bid., 
p. 960), 1912 (zbid., p. 963), 1938 (zbed., p. 970) ; Turkey, 1914 (cbzd., p. 1066); 
Venezuela, 1898 (ibid., p. 1296), 1914 (ibid., p. 1298). 

Some States, however, admitted prizes, and it will be noted that some 
States appear both in this list and in that which precedes: Austria, 1803 (zbid., 
p. 41), 1854 (ibid., p. 44); Brazil, 1861 (zbid., p. 101), 1866 (zbid., p. 106), 
1898 (ibid., p. 111); Great Britain (Sarawak), 1898 (zbid., p. 344); Denmark, 
1823 (ibid., p. 520); France, 1877 (cbid., p. 592), 1898 (ibid., pp. 593, 617), 
1911 (zbid., p. 594); Haiti, 1898 (tbid., p. 686); Honduras, 1866 (zbid., p. 696, 
including the right to set up a prize court and sell prizes in Honduran ports); 
Italy, 1938 (ibid, pp. 727-728) ; Spain, 1861 (cbid., p. 934); United States (for 
passage through the Panama Canal), 1914 (cbzd., p. 1206); Uruguay, 1914 
(ibid., p. 1265). 

Only the following States have included in their regulations permission 
for the sequestration of prizes in accordance with Article 23 of the Hague 
Convention: Brazil, 1914 (zbid., p. 88; this regulation was soon modified, 
ibid., p. 89); France, 1912 (@bzd., p. 586, cf. also the instructions to French 
consuls, Aug. 16, 1854, 2 Pistoye et Duverdy, Traité des Prises Maritimes 
(1859), p. 226); Germany, 1913 (Deák and Jessup, op. cit., p. 661); Italy, 
1938 (ibid., p. 728); Russia, 1911 (¢bid., p. 1073); Uruguay, 1914 (zbid., p. 
1265). 


1 As pointed out in numerous previous Comments, the Danish rules of 1938 are uniform 
with those of Norway, Sweden, Iceland, Finland, Estonia, Latvia and Lithuania. 
‘ 
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Attention may also be called to the lists of States which announced that 
they would apply the Hague Convention rules. See Comments on Articles 
7 and 9, supra. 

It is thus apparent that before the Second Hague Conference in 1907 there 
was a large body of practice in favor of excluding prizes except where human- 
ity forbade the refusal of entry. At the Conference, the British proposed 
that a prize might only be brought into a neutral’s jurisdiction when short 
of fuel or provisions or in danger because of unseaworthiness or stress of 
weather. The British suggestion limited the privileges of a prize to the 
minimum, substantially those privileges eventually accorded in Article 21 
of the Convention. The British also proposed that every belligerent prize 
brought into neutral waters to escape pursuit should be released with its 
officers and crew and a prize crew on it interned. Spain agreed that prizes 
should be excluded; Brazil thought they should be admitted only when it 
was ‘“‘morally impossible” to take them to a belligerent port and sided with 
England on the release of a prize brought in to escape pursuit. 3 Proceedings 
of the Hague Peace Conferences: The Conference of 1907, p. 587. 

When the Convention was drafted, Article 21 allowed a prize to be brought 
in only for unseaworthiness or stress of weather. ‘Want of provisions or 
fuel” was added without contest. Jbid., p. 639. The British proposal 
on pursuit appeared as: “A neutral Power must, similarly, release a prize 
brought into one of its ports under circumstances other than those referred 
to in Article 21.” This was amended to its present form in Article 22 with- 
out discussion. 

The rule embodied in Article 23 had been proposed by Italy in connection 
with its advocacy of the right to destroy neutral prizes in cases of force 
majeure. The serious debates on it occurred in a Joint Committee of Exami- 
nation to consider the Italian proposal to permit sequestration together with 
the problem of the destruction of prizes. There Great Britain objected to 
the proposal because it made no mention of the fundamental difference 
between enemy and neutral prizes. Since a belligerent had a right to sink 
enemy prizes, to permit him to bring them into neutral ports would be to 
allow him to make use of these harbors for his own advantage. With regard 
to neutral prizes, Article 23 would be an abandonment of the principle for 
which Great Britain was contending, that such prizes should be released. 
The British said the adoption of the article would restrict but not remove all 
cases for destruction; proximity of enemy and cargo of absolute contraband 
would still remain. The proposal would not do away with the destruction 
of neutral prizes (1) because neutral ports might not be willing to serve as 
places of sequestration; (2) because cases where it is impossible to bring in 
prizes due to their condition, proximity to the enemy or an insufficiency of 
men for a prize crew would still remain. The British contended that se- 
questration would be dangerous for the neutral because the belligerent would 


not be indifferent to this neutral assistance to its enemy. On the other hand, 
` 
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it would be difficult and dangerous for a neutral to close its ports and it would 
consequently refrain from doing so. 

Italy pointed out that there were States “which, not having colonies 
scattered over the face of the earth, would find themselves almost absolutely 
prevented by these prohibitions from exercising the right of capture.”’ 

When the matter was put to a vote, Belgium, Brazil, France, Germany, 
Italy, The Netherlands, Russia, Serbia and Sweden voted for and Great 
Britain and Japan voted against Article 28. The United States, Austria- 
Hungary, Denmark, Norway, Spain and Turkey abstained from voting. 
Ibid., pp. 1056-58. 

When the problem came up at the London Naval Conference, the Powers 
_ agreed that a neutral prize ought, under ordinary conditions, to be taken 
into a belligerent port and adjudicated. Spain, Great Britain, Japan and 
The Netherlands denied any right to destroy such a prize. Austria- 
Hungary, Spain and The Netherlands preferred the sequestration of neutral 
prizes to their destruction, but the Declaration of London took no recogni- 
tion of their point of view. It did, however, permit the destruction of neutral 
prizes in exceptional cases when they would endanger the safety of the 
captor or the success of his operations. Art. 49; Proceedings of the Interna- 
tional Naval Conference, British Parliamentary Papers, Misc. No. 5 (1909), 
Cd. 4555, pp. 99-102, 389. Cf. Comment on Article 61, infra. 

So far as is known, Brazil and Uruguay were the only two neutral States 
that permitted sequestration during the World War. In the case of the 
Appam (1917), 243 U. S. 124, the Supreme Court of the United States ruled 
that American ports could not, without a breach of neutrality, be used by 
belligerents as “harbors of safety” for prizes. 

After the World War, during which Germany destroyed many neutral 
prizes, publicists turned again to the possibility of sequestration to ameliorate 
the probability of destruction. The British Maritime Law Commission of 
the International Law Association in 1920 declared: 


Art. 104. The destruction of unarmed enemy merchant ships and of 
neutral merchant ships is prohibited without exception. 

Similarly the destruction of the cargoes of such ships is prohibited 
unless these are liable to confiscation as absolute contraband. (Inter- 
national Law Association, Report of 29th Conference, 1920, p. 189.) 


It also suggested amendments to the Hague Convention, revising Article 21 
(cf. COMPARABLE TEXTS, supra), omitting Article 22 and leaving Article 23 as 
before. Jbid., p.203. Ata later meeting of the committee, however, Article 
23 was dropped, and when in 1928 the International Law Association adopted 
a draft convention on maritime neutrality, it voted down a proposal to re- 
insert it despite the plea that its omission would ‘‘ perpetuate the regrettable 
practice of indiscriminately sinking enemy vessels.” Idem, Report of 35th 
Conference, 1928, p. 214. 

The Pan American Convention on Maritime Neutrality signed at Havana 
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in 1928 permitted prizes to be taken into neutral ports only in cases of unsea- 
worthiness, stress of weather or want of fuel or provisions. Article 18 pro- 
vided that a neutral State must release prizes brought in under other 
conditions. 

It does not appear that the adoption of a rule permitting the sequestration 
of prizes affords an effective check upon the destruction of prizes. This is 
especially true in the case of capture by submarines or aircraft which are gen- 
erally unable to put a prize crew on board and which may frequently be 
unable to convoy the prize to port. Cf. Articles 54 and 61, infra. On the 
other hand, if the neutral permits sequestration, it is undoubtedly giving 
assistance to a belligerent and enabling it to use neutral territory as a base 
for one form of belligerent activity. It appears that neutrality can be better 
preserved by a denial of the right of sequestration. It should be noted that 
under existing law there is no duty upon a neutral to permit sequestration; 
it is optional with the neutral. Since the right to permit sequestration has 
not been widely used, it would seem feasible to agree upon its abandonment. 

Relative to that part of the instant article which would permit a neutral to 
admit prizes on the same conditions as warships, it is to be said that no con- 
sideration of the defense of a State’s neutrality seems to militate against it. 
It must be noted that under this Draft Convention, the only privileges of a 
warship in a neutral port are to take on a limited supply of provisions (Article 
36, infra) and to repair damage not caused by enemy action (Article 34, 
infra). Both of these privileges would seem to fall within the general excep- 
tion of cases of distress for which practically every national regulation makes 
provision. This Draft Convention does not permit the fueling of warships or 
any other augmentation of their fighting strength (Article 36), and such 
privileges are accordingly denied also to-prizes. It is possible under this 
Draft Convention for a belligerent warship pursued by its enemy to seek 
temporary refuge in neutral waters (for twenty-four hours under Article 33), 
and it is not apparent why, under modern conditions, similar temporary 
admission of a prize should be treated differently. 


ARTICLE 30 


(1) A neutral State shall not apply the exclusions permitted by Articles 
27, 28, and 29 to vessels entering in distress. 

(2) A neutral State may intern any vessel violating its rules adopted in 
accordance with Article 26, 27 or 28. The officers and crew of an interned 
vessel shall be interned. 

(3) A neutral State shall release a prize violating its rules adopted in ac- 
cordance with Article 29, setting at liberty the vessel’s own crew and in- 
terning the prize crew. 


COMPARABLE TEXTS 
(See under Article 29, supra, and Article 39, infra.) 
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COMMENT 


Attention has already been called in the Comments on Articles 27, 28 and 
29 to the rule stated in paragraph (1) of this article; see also Article 26 (a). 

Paragraphs (2) and (3) indicate the penalties or sanctions for the enforce- 
ment of a neutral State’s rule of exclusion. The internment of a warship 
for violation of the rules of the neutral State whose territory is entered occurs 
not only for violation of a rule forbidding entry, but also for violation of rules 
applicable to it if entry has been permitted. Cf. Articles 33, 34, 35, 36, 37, 
38, infra. It is therefore convenient to consider the whole subject under 
Article 39, infra, qv. 

With reference to prizes, the rule is different. Ifa neutral State were to 
intern a prize for violation of its regulations, it would play into the hands of 
any belligerent which desired to lay up its prizes in neutral ports. The tradi- 
tional rule set forth in paragraph (8) of the instant article, reflecting the 
COMPARABLE TEXTS printed under Article 29, supra, is to release the prize and 
its own crew and to intern the prize crew. Subject to minor variations, this 
practice is reflected, for example, in the regulations of Brazil (Deák and 
Jessup, Collection of Neutrality Laws (1939), p. 88); China (ibid., p. 392); 
Cuba (ibid., p. 451); Greece (bid., p. 676); Italy (ibid., p. 724); and The 
Netherlands (ibid., pp. 801, 804). See also the references in the Comment 
under Article 29, supra. 

ARTICLE 31 


A neutral State shall use the means at its disposal to prevent a belligerent 
warship under construction in its territory at the time of the outbreak of war 
from departing during the war. 


ARTICLE 32 


A belligerent shall require its warship in the waters of a neutral State at 
the time of the outbreak of war, to depart therefrom within twenty-four 
hours, or upon the termination of such longer period as may be necessary to 
complete repairs essential to the seaworthiness of the vessel. 


COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 


Art. 13. If a Power which has been informed of the outbreak of 
hostilities learns that a belligerent war-ship is in one of its ports or road- 
steads, or in its territorial waters, it must notify the said ship to depart 
within twenty-four hours or within the time prescribed by local regula- 
tions. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 5 Belligerent warships are forbidden to remain in the ports or 
waters of a neutral State more than twenty-four hours. This provision 
will be communicated to the ship . . . if already there at the time of 
the declaration of war, as soon as the neutral State becomes aware of 


this declaration. 
$ 
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International Law Association, 1920: 


Appendix ITI, Art. XIII. Ifa Power which has received notice of the 
commencement of hostilities learns that a ship of war of a belligerent is 
in one of its ports or roadsteads or in its territorial waters, it shall notify 
the said ship that it must leave within twenty-four hours. 


COMMENT 


It is convenient to deal with Articles 31 and 32 in a single Comment since 
both deal with a situation arising upon the outbreak of war. They are both 
advanced as statements of existing rules of internationallaw. The status of 
belligerent warships entering neutral waters after the outbreak of war is 
treated in Articles 33-39. 

There is little direct precedent for Article 31. To a large extent cases 
falling within its terms would be governed by Article 7, supra, which places 
upon a neutral State a duty to use the means at its disposal to prevent “‘the 
Kiting out or arming” of vessels intended to cruise against a belligerent. 
- If, however, the construction of the warship was not far advanced upon the 
outbreak of war, it might be argued that Article 7 was inapplicable on the 
lamiliar theory of admiralty law that a structure is not a vessel until it is 
launched. According to Mr. Justice Brown, speaking for the Supreme Court 
of the United States in Tucker v. Alexandroff (1902), 183 U. S. 424: “A ship is 
born when she is launched. . . . Prior to her launching she is a mere con- 
geries of wood and iron—an ordinary piece of personal property... .” 
The instant article makes clear the neutral duty with respect to a warship 
still on the stocks when war breaks out. Despite the possibility of dis- 
tinguishing Article 7 on the technical grounds indicated, it seems clear that 
the principle of that article is applicable to the instant situation. The only 
precise precedent which has been found is Sec. 8 of Chapter 90 of the 
British Foreign Enlistment Act of 1870: 

. Provided that a person building, causing to be built, or equipping 
a ship in any of the cases aforesaid, in pursuance of a contract made 
before the commencement of such war as aforesaid, shall not be liable to 
any of the penalties imposed by this section in respect of such building 
or equipping if he satisfied the conditions following: (that is to say,) 
(1) If forthwith upon a proclamation of neutrality being issued by 
Her Majesty he gives notice to the Secretary of State that he is building, 
causing to be built, or equipping such ship, and furnishes such particu- 
lars of the contract and of any matters relating to, or done, or to be done 
under the contract as may be required by the Secretary of State: 
(2) If he gives such security, and takes and permits to be taken such 
other measures, if any, as the Secretary of State may prescribe for en- 
‘ suring that such ship shall not be despatched, delivered, or removed 


without the license of Her Majesty until the termination of such war as 
ate .. . (Deák and Jessup, Collection of Neutrality Laws (1939), 
36. 


p. 1 
Substantially the same provision is repeated in Sec. 7 of the Canadian For- 
eign Enlistment Act of 1937, ibid., p. 238. 
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At the Second Hague Conference Brazil proposed that warships which had 
been ordered in à neutral country six months before the outbreak of war 
might be delivered during the progress of hostilities. 3 Proceedings of the 
Hague Peace Conferences: The Conference of 1907, p. 601. Argentina de- 
clared that Brazil’s amendment upset all existing conceptions on the subject. 
Citing American legislation in 1794 and 1819 (sic), the Treaty of Washington 
and the Institute of International Law, Drago criticized the Brazilian pro- 
posal. Ibid., p. 619. It was not incorporated in the Convention. 

Article 32 follows Article 13 of the Thirteenth Hague Convention with 
some modifications. Under the Hague rule, the belligerent is not under a 
duty to cause its warships to leave neutral ports within twenty-four hours of 
the outbreak of war. A belligerent warship might therefore lie hidden 
among islands in neutral territorial waters provided its presence was not 
known to the neutral. Under the Hague rule the duty was put upon the 
neutral to give notice requiring departure when it was informed of the pres- 
ence of the belligerent war vessel. The instant article, on the other hand, 
places an immediate duty upon the belligerent to cause his warships to depart 
even though the neutral is not informed of their presence. Under Article 6 
there would be a corresponding duty upon the neutral to use the means at its 
disposal to require the departure of the warships when it had knowledge of 
their presence. 

Under the Hague Convention, the neutral is given an option to adopt the 
twenty-four hour rule or to prescribe a longer period. When the principle 
was brought forward at the Hague Conference by Great Britain, Japan, and 
Spain, Great Britain made the specifie proposal embodied in the instant 
article that vessels of a belligerent Power lying in neutral waters at the out- 
break of war should depart within twenty-four hours. Russia, on the other 
hand, wanted the neutral free to determine the length of stay of belligerent 
vessels at the beginning of each war. In support of the twenty-four hour 
limit, the British declared it had been accepted by Belgium, Denmark, The 
Netherlands, Italy, Japan, Norway, Spain, Sweden and the United States. 
A number of writers had declared it a universal rule, the British delegation 
said, and, in their opinion, it should receive universal approval. 3 Pro- 
ceedings of the Hague Peace Conferences, loc. cit., p. 609. 

Germany proposed a distinction between ports in immediate proximity to 
the theatre of war and those at a greater distance. In the former case the 
stay of a vessel would be limited to twenty-four hours and in the latter would 
be determined by the neutral. Jbid., p. 730. The German proposal was 
supported by Russia and declared to be in conformity with the laws of 
Brazil. Jbid., pp. 611-12. It was, however, voted down by the delegates. 
Ibid., p.481. Article 13 was then adopted without further discussion appar- 
ently as a compromise. Jbid. 

The instant article accepts the twenty-four rule and permits an exception 
only where the warship is being repaired and the completion of the repairs is 
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necessary for its seaworthiness. No exception is made for taking on supplies 
of food, water or fuel since it is assumed that a necessary minimum amount 
could be taken on within the twenty-four hour period. 

The Hague rule is incorporated expressly in the French decree of October 
18, 1912, Article 6 (Deák and Jessup, op. cit., p. 586). The Italian rules of 
1927, Article 131, follow the Hague rule and the exception for repairs stated 
in the instant article (ibid., p. 723; see to the same effect, Article 20 of the 
Law of Neutrality of July 8, 1938, ibid., p. 728). Article 7 of the Dutch 
neutrality proclamation of August 4, 1914, is based on the Hague rule (zbid., 
p. 803), asis Article 6 of the Uruguayan decree of August 7, 1914, except that 
the latter sets a limit of seventy-two hours (tbid., p. 1264). 

With reference to this article, as to many others based on the Thirteenth 
Hague Convention, it should be noted that many States, whether parties or 
not to that Convention, announced generally that they would observe its 
terms, before, during and after the World War. See the lists in the Comment 
under Articles 7 and 9, supra, pp. 255 and 272. 

By virtue of Article 2, the instant article is equally applicable to armed 
merchant vessels. See Article 28; cf. also Article 29. 


ARTICLE 33 


Subject to Articles 34, 35, and 38, a neutral State shall require a belligerent 
warship which enters its port after the outbreak of war to depart within 
twenty-four hours. 


ARTICLE 34 


A neutral State which admits a belligerent warship in distress shall per- 
mit such warship to remain only for the time necessary for remedying the 
condition of distress under which it entered; but a condition of distress 
which is the result of enemy action may not be remedied and if the vessel is 
unable to leave it shall be interned. 


ARTICLE 35 


A neutral State which admits a belligerent warship employed exclusively 
in a scientific or humanitarian mission may permit such warship to prolong 
its stay and may permit it to take on the provisions and fuel necessary for the 
fulfillment of its mission. 


ARTICLE 36 


A neutral State which admits to its territory a belligerent warship not 
exclusively engaged in à scientific or humanitarian mission, shall not allow 
such warship to take on more provisions than are necessary to enable it to 
reach the nearest port of that belligerent, or, if it be nearer, of an allied bel- 
ligerent. The neutral State shall not allow such warship to take on any 
supply of fuel or otherwise to augment its fighting strength. 

+ 
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COMPARABLE TEXTS 
Thirteenth Hague Convention, 1907: 


Art. 12. In the absence of special provisions to the contrary in the 
legislation of a neutral Power, belligerent war-ships are not permitted 
to remain in the ports, roadsteads, or territorial waters of the said Power 
for more than twenty-four hours, except in the cases covered by the 
present Convention. 

Art. 14. A belligerent war-ship may not prolong its stay in a neutral 
port beyond the permissible time except on account of damage or stress 
of Fe It must depart as soon as the cause of the delay is at an 
en 

The regulations as to the question of the length of time which these 
vessels may remain in neutral ports, roadsteads, or waters, do not apply 
to war-ships devoted exclusively to religious, scientific, or ‘philanthropic 
purposes. 

Art. 17. In neutral ports and roadsteads belligerent war-ships may 
only carry out such repairs as are absolutely necessary to render them 
seaworthy, and may not add in any manner whatsoever to their fighting 
force. The local authorities of the neutral Power shall decide what 
repairs are necessary, and these must be carried out with the least 
possible delay. 

Art. 18. Belligerent war-ships may not make use of neutral ports, 
roadsteads, or territorial waters for replenishing or increasing their 
supplies of war material or their armament, or for completing their crews. 

Art. 19. Belligerent war-ships may only revictual in neutral ports 
or roadsteads to bring up their supplies to the peace standard. 

Similarly these vessels may only ship sufficient fuel to enable them 
to reach the nearest port in their own country. They may, on the other 
hand, fill up their bunkers built to carry fuel, when in neutral countries 
which have adopted this method of determining the amount of fuel to 
be supplied. 

If, in accordance with the law of the neutral Power, the ships are not 
supplied with coal within twenty-four hours of their arrival, the per- 
missible duration of their stay is extended by twenty-four hours. 

Art. 20. Belligerent war-ships which have shipped fuel in a port 
belonging to a neutral Power may not within the succeeding three 
months replenish their supply in a port of the same Power. 


Convention on Maritime Neutrality, 1928: 


Art. 5. Belligerent warships are forbidden to remain in the ports or 
waters of a neutral State more than twenty-four hours. This provision 
will be communicated to the ship as soon as it arrives in port or in the 
territorial waters, and if already there at the time of the declaration of 
war, aS soon as the neutral State becomes aware of this declaration. 

Vessels used exclusively for scientific, religious, or philanthropic pur- 
poses are exempted from the foregoing provisions. 

A ship may extend its stay in port more than twenty-four hours in 
case of damage or bad conditions at sea, but must depart as soon as the 
cause of the delay has ceased. 

When, according to the domestic law of the neutral State, the ship 
may not receive fuel until twenty-four hours after its arrival in port, the 
period of its stay may be extended an equal length of time. 
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Art. 9. Damaged belligerent ships shall not be permitted to make 
repairs in neutral ports beyond those that are essent:al to the continu- 
ance of the voyage and which in no degree constitute an increase in its 
military strength. 

Damages which are found to have been produced ty the enemy’s fire 
shall in no case be repaired. 

The neutral State shall ascertain the nature of the repairs to be made 
and will see that they are made as rapidly as possibl2. 

Art. 10. Belligerent warships may supply themselves with fuel and 
stores in neutral ports, under the conditions especially established by 
the local authority and in case there are no special provisions to that 
effect, they may supply themselves in the manner prescribed for pro- 
visioning in time of peace. 

Art. 11. Warships which obtain fuel in a neutral dort cannot renew 
their supply in the same State until a period of three months has elapsed. 


Institut de Droit International, 1898: 


Art. 42. ... Un refuge contre un péril de mer n’est donné aux 
navires de guerre des belligérants que pour la durée cu danger. Onne 
leur fournit de l’eau, du charbon, des vivres et autzes approvisionne- 
ments analogues qu’en la quantité nécessaire pour atteindre le port 
national le plus proche. Les réparations ne sont permises que dans la 
mesure nécessaire pour que le bâtiment puisse tenir la mer. Immédiate- 
ment après, le navire doit quitter le port et les eaux neutres. . . . 


American Institute of International Law, 1917: 


Art. 15. Les navires de guerre des belligérants n'auront pas accès 
aux ports, rades et eaux territoriales des puissances reutres, sauf le cas 
de force majeure dûment justifiée. 

Ils n’y pourront réparer leurs avaries que dans la mesure indispensable 
à la sécurité de leur navigation. L’autorité neutre ccnstatera la nature 
des réparations à effectuer, lesquelles devront être exécutées le plus 
rapidement possible. Ces navires devront quitter port immédiate- 
ment après qu’aura cessé la force majeure. 

Il est spécialement interdit aux dits navires de gu2rre de renouveler 
ou d’augmenter leurs approvisionnements militaires ou leurs armements, 
ou de compléter leurs équipages. 

Le besoin de ravitaillement, de combustible ou d’epprovisionnement 
n’est pas une cause de force majeure qui autorise un navire de guerre à 
entrer dans les ports, rades ou eaux juridictionnelkes des puissances 
neutres. 


International Law Association, 1920: 


Appendix III, Art. XII. Such ships of war of belligerents are for- 
bidden to remain in the ports or roadsteads or in the tarritorial waters of 
such Power for more than twenty-four hours, except m the cases herein- 
after provided for. 

Art. XIV. A belligerent ship of war may not prolong its stay in a 
neutral port beyond the above-named period, except for the purpose of 
repairing damage or by reason of stress of weather. It must leave as 
soon as the cause of the delay has ceased. The rules relating to the 
limitation of stay in neutral ports, roadsteads, and territorial waters do 
not apply to ships of war exclusively employed on religious, scientific, 
or philanthropic purposes. 
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Art. XVII In neutral ports and roadsteads, belligerent ships of war 
may only repair damage to the extent indispensable for their seaworthi- 
ness, and may not, in any way, increase their military strength. The 
local neutral authority shall ascertain the nature of the repairs to be 
executed, which shall be carried out as rapidly as possible. 

Art. XVIIL Belligerent ships of war shall not make use of neutral 
ports, roadsteads, and territorial waters for the purpose of renewing or 
increasing their military equipment or armament, or for completing 
their crews. 

Art. XIX. Belligerent ships shall not revictual in neutral ports or 
roadsteads, except to complete their normal supplies as in time of peace. 
These ships may also only take on board the fuel necessary for the 
purpose of reaching the nearest port of their own country. They may 
also take in fuel sufficient to fill up their bunkers or tanks which are used 
habitually for the carriage of coal or oil, if they are in a neutral country 
which has adopted this method of fixing the amount of fuel to þe 
supplied. 

If, according to the law of the neutral Power, ships may not receive 
fuel until twenty-four hours after their arrival, the legal period of their 
stay is prolonged for twenty-four hours. 

Art. XX. Belligerent ships of war which have taken in fuel in the 
port of a neutral Power shall not renew thelr supply in a port of the same 
Power within three months. 


International Law Association, 1926: 


Art. 12. Belligerent warships are forbidden to remain in the ports, 
roadsteads or territorial waters of the neutral Power for more than 
twenty-four hours, except in the cases provided for by the present 
Convention. 

Art. 14. A belligerent warship may not prolong its stay in a neutral 
port beyond the legal period except on account of damage caused by 
perils of the sea or stress of weather. It must leave as soon as the cause 
of the delay has ceased. 

The rules relating to the limitation of stay in ports, roadsteads and 
neutral waters do not apply to warships devoted exclusively to religious, 
scientific or philanthropic missions. ` 

Art. 17. In neutral ports and roadsteads, belligerent warships may 
only repair damage to the extent indispensable for their seaworthiness 
and may not in any way increase their military strength. The neutral 
authority will ascertain the nature of the repairs to be executed which 
shall be carried out as rapidly as possible. 

Art. 18. Belligerent warships may not make use of neutral ports, 
roadsteads and territorial waters for replenishing or increasing their 
military equipment or armament or for completing their crews. 

Art. 19. Belligerent warships may only revictual in neutral ports or 
roadsteads for the purpose of completing their normal supplies as in 
time of peace. 

Similarly, these ships may only ship the fuel necessary to enable them 
to reach the nearest port of their own country or some nearer named 
neutral port. 

If, in accordance with the law of the neutral Power, ships may only 
receive fuel twenty-four hours after their arrival, the legal period of their 
‘stay is extended by twenty-four hours. a 
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Art. 20. Belligerent warships which have taken in fuel in the port of 
a neutral Power cannot renew their supply in a port of the same Power 
within three months. 


International Law Association, 1928: 


Art. 17. Belligerent warships are forbidden to delay on their pas- 
sage or use it for any other purpose except getting supplies within the 
limits of this Convention, and may not remain in the ports, roadsteads 
or territorial waters of the neutral Power for more than twenty-four 
hours, except in the cases provided for by the present Convention. 

Art. 19. <A belligerent warship may not prolong her stay in a neutral 
port beyond the legal period except on account of damage caused by 
perils of the sea or by stress of weather. She must leave as soon as the 
cause of the delay has ceased. 

Art. 20. The rules relating to the limitation of stay in ports, road- 
steads and neutral waters do not apply to vessels devoted exclusively to 
religious, scientific or philanthropic missions. 

Art. 23. In neutral ports and roadsteads belligerent warships may 
only repair damage to the extent indispensable for their seaworthiness 
and may not in any way make good any damage to their military 
strength. The neutral authority will ascertain the nature of the repairs 
to be executed which shall be carried out as rapidly as possible. 

Art. 24. Belligerent warships may not make use of neutral ports, 
roadsteads and territorial waters for replenishing or increasing their 
military equipment or armament or for completing their crews. 

Art. 25. Belligerent warships may only revictual in neutral ports or 
roadsteads for the purpose of completing their normal supplies as in 
time of peace. 

Similarly, these ships may only ship the fuel necessary to enable them 
to reach the nearest port of their own country or some nearer named 
neutral port. 

If, in accordance with the law of the neutral Power, ships may only 
receive fuel twenty-four hours after their arrival, the legal period of 
their stay is extended by twenty-four hours. They may, on the other 
hand, take in fuel enough to fill up their bunkers, properly so called, if they 
are in a neutral country which has adopted this method of fixing the 
amount of fuel to be supplied. 

Art. 27. Belligerent warships which have taken in fuel in the port of 
a neutral Power cannot renew their supply in a port of the same Power 
within three months. 


COMMENT 


It seems desirable to consider in one comment these four articles which 
provide regulations for belligerent warships in neutral ports. Articles 37 
and 38 which deal with the same general subject are treated separately. 
According to Article 2, these regulations are equally applicable to armed 
merchant vessels; cf. Article 28, and see also Article 29 for their application to 
prizes. It should be recalled that a neutral State has the privilege of exclud- 
ing all belligerent warships except where they enter in distress or are engaged 
in scientific or humanitarian missions. See Article 26. 
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Attention should also be called to Article 39 which leaves decisions on all 
questions arising under these articles to the determination of the neutral 
State. 

It will be convenient first to deal with the special case covered by Article 
35. Warships employed exclusively in scientific or humanitarian missions 
have divorced themselves from those characteristics of warships which neces- 
sitate the restrictions usually imposed upon them in neutral ports. Cf. the 
Comment on Article 26, supra. ‘There is therefore no reason why the neutral 
State should not accord them favored treatment. Several States have so 
provided: 


Brazil, Art. 10 of Decree of Aug. 4, 1914, Deák and Jessup, Collection of 
Neutrality Laws (1939), p. 86; Art. 11 of Decree of May 23, 1933, ibid., 


p. 95. 

China, Sec. 10 of the Mandate of Aug. 6, 1914, ibid., p. 392. 

Denmark, Sec. 4a of the Royal Order of Dec. 20, 1912, ibid, p. 477 (this 
provision is uniform with those of Norway and Sweden); Art. 4 (1) of 
the Rules of May 27, 1938, ibid., p. 480 (this provision is uniform with 
those of Norway, Sweden, Iceland, Finland, Estonia, Latvia and 
Lithuania). 

France, Art. 5 of the Decree of Oct. 18, 1912, ibid., p. 585. 

Germany, Sec. 8 of the Regulations of May 14, 19138, tbid., p. 660. 

Greece, Art. 9 of the Circular of July 29, 1914, ibid., p. 675. 

Italy, Art. VIII of the Decree of April 6, 1864, tbid., p. 717; Art. 247 of the 
Merchant Marine Code of 1877, ibid., p. 720; Art. 132 of the Rules of 
July, 1927, ibid., p. 723; Art. 25 of the Law of July 8, 1938, ibid., p. 729. 

The Netherlands, Art. 7 of the Proclamation of Oct. 3, 1911, ibid., p. 800; 
Art. 5 (3) of the Proclamation of Aug. 4, 1914, tbid., p. 808, and cf. p. 806. 

Uruguay, Art. 5 of the Decree of Aug. 7, 1914, tbid., p. 1264. 

Venezuela, Instructions of Aug. 8, 1914, ibid., p. 1297. 


Turning to the other subjects covered by these articles, it is necessary to 
consider the twenty-four hour rule limiting the visits of warships (Article 33), 
the question of distress and especially the privilege of making repairs (Arti- 
cle 34), and the question of provisioning, fueling and augmenting fighting 
strength (Article 36). In historical evolution, these problems have been 
mingled, particularly in view of the fact that many neutral regulations ad- 
mitted privateers (and sometimes all warships) only in distress and then 
provided at the same time for their departure “as soon as possible,” within a 
stated time or when the condition of distress had been remedied. Cf. Com- 
ment on Articles 26 and 29, supra. The essential inter-relationship of the 
topics will be clear if it is borne in mind that ‘‘distress’’ may be caused by 
storms and the conditions of the sea, by damage to the ship, or by shortage 
of water, food, or other necessary supplies. In respect of Article 34, it seems 
clear that if the reason for the admission of the vessel is its distress, the 
length of stay should be sufficient only to remedy that condition. ‘ Dis- 
tress” caused by injuries inflicted in combat with the enemy, however, re- 
quires special treatment. Moreover, as indicated in Article 36, “distress” is 
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not, under this Draft Convention, to be interpreted as including a lack of 
fuel, although it does include lack of food or water. 

The ancient privilege of making repairs in a neutral port has been sub- 
jected to increasingly rigorous restriction within the last century. The 
curbs on privateers and vessels with prizes paved the way for restrictions on 
warships. After the middle of the nineteenth century, many States began to 
regulate the privileges allowed to belligerent warships in their ports. At 
The Hague in 1907, Spain and Russia proposed that the twenty-four hour 
stay might be prolonged if a vessel needed repairs; Japan suggested that 
stress of weather be the only exception to the twenty-four hour rule. Pro- 
longation of stay was allowed both on account of damage and of stress of 
weather. As soon as the cause of delay was at an end, the vessel was re- 
quired to leave. 3 Proceedings of the Hague Peace Conferences, cit., pp. 
702-705. 

The following States have limited the sojourn of belligerent warships in 
their ports to twenty-four hours, subject to minor variations as indicated in 
the list and frequently with the proviso that the period may be extended long 
enough to permit remedying a condition of distress: 


Belgium, 1901 (Deák and Jessup, op. cit., p. 54). 

Brazil, 1914 (bid., p. 86); but this limitation applied to warships only in 
case ‘‘the military operations or the seaports of any of the belligerents 
are situated not less than twelve days from the United States of Brazil, 
reckoning travel at twenty-three miles an hour”; in 1933 (ibid., p. 95), 
Brazil allowed forty-eight hours. 

Great Britain in 1862 and following years (zbid., pp. 195, 204 and 206). 

Chile, 1914 (ibid., p. 371). 

China, 1898 (ibid, p. 384), 1904 (cbid., p. 389), 1914 (ibid., p. 391). 

Costa Rica, 1884 (tbid., p. 440) Sepa the forty-eight hour rule. 

Cuba, 1914 (zbid., p. 450). 

Denmark, 1898 (zbid., p. 494), 1904 (2bid., p. 495), 1912 (zbid., p. 477), 
1938 (ibid. ., p. 480); as noted in numerous preceding places in the Com- 
ment on this Draft Convention, the 1904 and 1912 rules of Denmark are 
uniform with those of the same years of Norway and Sweden and the 
1938 rules are uniform with the rules of those two countries and with 
those of Iceland, Finland, Estonia, Latvia and Lithuania. 

Ecuador, 1914 (ibid., p. 558). 

Egypt, 1904 (ibid., pp. 560-61). 

France, 1864 (ibid. p. 615), 1912 (ibid., p. 586). 

Greece, 1914 (zbid., p. 675 

Guatemala, 1934 (cbid., p 679). 

T 1864 + (pi, p. 7 in, 1877 (ibid., p. 719), 1927 (ibid., p. 723), 1938 

abid., 

Japan, 1808 (ibid., p. 740). 

Mexico, 1917 (ibid. „a p. 779). 

The Netherlands, 1898 (ibid., p. 815), 1911 (zbid., p. 800), 1914, colonies 
(abid., p. 803). 

Spain, 1861 (ib1d., p. 934). 

Turkey, 1914 (ibid. p. 1065). 
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Russia, 1898 (ibid., p. 1072), but in 1911 (zbid., p. 1073) Russia allowed a 
stay of seven days. 

United à 1870 (ibid., p. 1193), 1904 (abid., p. 1198), 1914 (ibid. 
p. 1202 

Uruguay early in 1914 set the limit at seventy-two hours (zbid., p. 1264), but 
later in the same year limited it to twenty-four hours (ibid. 1) P. 1280). 

Venezuela, 1914 (ibid., p. 1297). 


Among other States, the only one which has been found which fixed a period 
of substantially longer time is Germany which, in 1913, stipulated fourteen 
days (ibid., p. 661). Portugal in 1866 mentioned a ‘short period of time” 
(ibid., p. 904). The following States set no time limit: 


Austria, 1803 (zbid., p. 40). 

France, 1898 (ibid., p. 618). 

Haiti, 1898 (bid., p. 686). 

The Netherlands, 1866 (ibid., p. 795). 

United States, 1823 (ibid., p. 1247), but this was in pursuance of a treaty 
provision. 


Though repairs to make war vessels seaworthy were allowed even after the 
era of restriction began, States specifically declared that repairs might not be 
made a pretext for increasing the fighting strength of a vessel. The pioneer 
efforts to establish this limitation were made by the United States in 1793. 
Hyneman, The First American Neutrality (1934), pp. 96-98. At the time, 
the United States declared that it was an “‘established principle” that bellig- 
erents could not be allowed ‘‘to increase their force or means of annoyance or 
military defense within the ports of the United States. . . .” 3 American State 
Papers, Foreign Relations, pp. 339, 340. Whether or not the United States 
was correct in asserting that the principle was already established, it became 
the accepted rule. It was an integral part of the American Neutrality Acts 
of 1794 and 1818 and of the British Foreign Enlistment Act of 1819 and ap- 
pears in the second rule of the Treaty of Washington between these Powers. 

The following States have specifically included in their neutrality rules a 
provision forbidding belligerent warships 4 rig to augment their forces: 

Belgium, 1901 (Deák and Jessup, op. ci 55). 

sacra nr setae „ p. 100), 1898 (ibid., a 113), 1914 (ibid., p. 87), 1933 
ibi 

e Bhain 1819 (ibid., p. 132), 1870 (ibid., p. 137), 1862 and thereafter 
(ibid., pp. 196, 204, 206). 

Canada, 1937 (ibid., p. 238). 

Chile, 1914 (ibid., p. 371). 

China, 1914 (ibid. .» p. 392). 

Costa Rica, 1884 (1bid., p. 441). 

Cuba, 1914 (bid., p. 450). 

Denmark, 1904 (ibid. . p. 495), 1912 (sbid., p. 477), 1938 (zbid., p. 481); 
as noted in numerous preceding places in "he Comment on this Draft 
Convention, the 1904 and 1912 rules of Denmark are uniform with those 
of the same years of Norway and Sweden and the 1938 rules are uniform 


470 NEUTRALITY IN NAVAL AND AËRIAL WAR 


with the rules of those two countries and with those of Iceland, Finland, 
Estonia, Latvia and Lithuania. 

Ecuador, 1921 (ibid., p. 549). 

Egypt, 1904 (zbid., p. 561). 

France, 1864 (ibid. p. 615), 1898 (zbid., p. 618). 

Germany, 1913 (ibid ., p. 661). 

Greece, 1914 (tbid., p. 675). 

Guatemala, 1934 (ibid. p. 679). 

Haiti, 1898 (bid., p. 686). 

Honduras, 1935 (cbid., p. 694). 

Italy, 1864 (ibid., p. 717), 1877 (abid., p. 720), 1927 (bid., p. 724), 1938 
(ibid., p. 728). 

Japan, 1898 (ibid., p. 741). 

Liberia, 1914 (ibid., p . 747). 

The Netherlands, 1866 (tbid., p. 795), 1904 (ibid., p. 798), 1911 (ibid., p. 
800), 1914 (ibid. p. 803). 

Spain, 1870 (ibid., p. 935). 

Turkey, 1914 (ibid., p. 1066). 

United States, 1794 ee D i and cf. 1097, 1239, 1240), 1904 (ibid., 
p. 1198), 1914 (ibid., p 

Venezuela, 1930 (ibid., 5 “19015, 1914 (tbid., p. 1298). 


The only exception which has been found is the Austrian regulation of 1803 
(ibid., p. 41) which provides that belligerent warships may enlist crews in 
Austrian ports. 

A special case is presented by the question, does ‘‘distress’’ include the re- 
sult of injury received in battle or anticipated injury from the enemy? In 
the early part of the nineteenth century, when few regulations on the entry 
of warships were made, vessels were permitted to enter in full flight from the 
enemy and were allowed to repair damage done, irrespective of its cause. 
The only limit was that on increasing or augmenting the fighting force. 
See the American circular of July 30, 1823, Deák and Jessup, op. cit., p. 1247, 
and Art. VIII of the treaty between the United States and Spain in 1795, 
which gave ships of the parties permission “to refresh and provide them- 
selves . . . with victuals and all things needful for the sustenance of their 
persons or reparation of their Ships. . . .” 2 Miller, Treaties of the United 
States, pp. 318, 324. ` Nevertheless, in 1828, when the Juncal, a Buenos 
Aires privateer, put in at Baltimore after an action with a Brazilian cruiser, 
she was not allowed to repair the damages inflicted in battle. 7 Moore, Di- 
gest of International Law (1906), p. 991. In 1850, Lübeck applied to a war 
vessel of Schleswig-Holstein its rule that vessels seeking shelter in a neutral 
port from the enemy should be disarmed and interned. See Dedk and Jes- 
sup, op. cù., pp. 643-644; Article 26, supra, p. 427. Schleswig-Holstein in- 
sisted that this rule was contrary to international law and that belligerent 
vessels had always had a right to seek such shelter and to withdraw at their 
pleasure. It demanded full reparation for the loss of the war vessel which 
was compelled to leave the port of Travemunde and was thereupon destroyed 
by a Danish warship. 
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In 1905 three Russian men-of-war sought asylum at Manila after an en- 
gagement. When the question of the repair of war damage arose, the 
Solicitor for the Department of State referred to: (1) Article VI of the Treaty 
of Washington to show that a neutral was bound not to permit the use of its 
ports as a base or for the renewal or augmentation of supplies; (2) British 
and American declarations containing the twenty-four hour rule; and (3) the 
Italian neutrality rules of 1864 and 1898 forbidding increase of warlike force 
under pretext of repairs. On the basis of this reasoning, without citing any 
other precedents, the Solicitor concluded that damage caused by sea but 
not by war could be repaired. 7 Moore, Digest of International Law (1906), 
p. 992. This decision, ‘‘which was characterized as a ‘new principle of 
International Law,’ was greeted. with a chorus of approval.” Hershey, The 
International Law and Diplomacy of the Russo-Japanese War (1906), p. 210. 
During the same war, two Russian ships which escaped to Shanghai needing 
extensive repairs, were limited in the time allotted for repairs and eventually 
interned because of the emphatic demands of Japan. Of six others which 
fled to Kiaochow, under German jurisdiction, one was badly damaged in 
battle. Germany allotted her an additional twenty-four hours and then dis- 
armed her. Takahashi, International Law Applied to the Russo-Japanese 
War (1908), pp. 418 ff., 447 ff. While these latter vessels in effect were not 
permitted to repair war damage, their cases were not decided on that 
principle. 

At The Hague in 1907 the British introduced a proposal: “ Art. 15. When 
a war vessel of a belligerent takes refuge in neutral waters in order to escape 
pursuit by the enemy it is incumbent upon the Government of the neutral 
State to intern it until the end of the war. . . . Art. 19. A neutral State 
must not knowingly permit a war-ship of a belligerent to repair within its 
jurisdiction the injuries resulting from a combat with the enemy, nor in 
any case to make repairs in excess of what will be necessary for navigating.” 

‘3 Proceedings of the Hague Peace Conferences: Conference of 1907, pp. 
699-700. 

The Portuguese, Brazilians, and Japanese seemed willing to make a distinc- 
tion between ordinary repairs and repairs after battle. The Russians de- 
clared that the neutral State should not be required to investigate the cause 
of damage. ‘The question was referred to the committee of examination and 
the attempt to distinguish between kinds of damage was dropped. Ibid., 
p. 608. 

It is interesting and perhaps significant that the Havana Convention on 
Maritime Neutrality in 1928 provided in Article 9 ‘‘that damages which are 
found to have been produced by the enemy’s fire shall in no case be repaired.” 
See COMPARABLE TEXTS, supra. 

The only instances which have been found where States have specifically 
provided in their neutrality rules that damage inflicted by action of the 
enemy can not be repaired, are the three Scandinavian countries in 1912 


$ 
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(see Denmark, Deák and Jessup, op. cit., p. 477) and the group of countries 
which adopted uniform rules in 1938—Denmark, Norway, Sweden, Iceland, 
Finland, Estonia, Latvia and Lithuania (see Denmark, ibid., p. 481). Dur- 
ing the World War, despite British objection, however, the Dutch permitted 
a submarine which had been disabled in battle to repair its damages suff- 
ciently to restore its seaworthiness without increasing its fighting strength 
and then to depart; the Dutch cited in support of their pcsition similar per- 
mission given by Brazil to a British warship. Vandenbosch, op. cit., pp. 
94-96; cf. also United States Foreign Relations, 1914, Supplement, pp. 583- 
584, and ibid., 1915, Supplement, pp. 828, 830. 

At the Hague Conference the British attempted to introduce the principle 
that warships might not repair within neutral jurisdiction injuries resulting 
from a conflict with the enemy. Though Brazil, Japan and Portugal seemed 
to favor a distinction between ordinary repairs and repairs after a battle, it 
was not embodied in the convention. See supra. On the other hand, 
Russia’s proposal that warships might not increase their strength “by the aid 
of resources derived from the land” was also passed over. 3 Proceedings, 
cit., p. 705. In its stead, the delegates accepted the proposal of Japan 
(and Britain, as well) that belligerent warships might not “increase their 
war forces nor make repairs other than those indispensable to their safety in 
sailing... .”’ Ibid., p. 703. This principle was embodied without contro- 
versy in Article 17 of the Convention. 

In the past, nations have usually considered lack of fuel to be distress : 
permitting entry. At The Hague, the Russians argued that a neutral could 
not establish regulations which would destroy a vessel by depriving it of 
sufficient provisions or coal. Jbzd.,p.611. Though the nations there repre- 
sented did not make a distinction of principle between supplying a warship 
with provisions and with coal, they raised theoretical objections to the coal- 
ing of belligerent warships in neutral territory. The opinion that neutrals 
should not allow a belligerent to take on coal in their waters was, however, 
dismissed without serious consideration because it was considered too 
radical. 

The current rules on coaling had their inception during the American Civil 
War when steam was becoming the important motive power for warships. 
In 1861, The Netherlands, after a dispute with the United States over the 
hospitality shown the Confederate Sumter, limited vessels of war and priva- 
teers to a quantity of coal sufficient for a run of twenty-four hours. 51 
British and Foreign State Papers, pp. 157-8. The next year, Britain laid the 
foundations of modern practice by decreeing that a ship of war or privateer 
might take only enough coal to reach the nearest port of its own country or 
some nearer neutral destination and might take no more coal in a British 
port for three months. 

The States at The Hague in 1907 recognized that in general neutrals must 
not allow their territory to be used as a base at which a belligerent might re- 
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plenish or augment his military supplies. Their proposals to take care of 
this point were based, according to the president of the second subcommis- 
sion, upon the second rule of the Treaty of Washington (3 Proceedings, ctt., 
p. 597), which provided that a neutral was bound not to permit his waters to 
be used as a base or for the renewal or augmentation of supplies. Pointing 
out that the supplying of coal would seem to make neutral territory a base, 
De Beaufort (Netherlands) proposed the adoption of negative rules specify- 
ing cases in which neutral waters should not be considered as serving as a base 
of operations: 


1. Neutral ports and territorial waters cannot be considered as 
serving as a base of military operations if the warships of belligerent 
States load therein the fuel needed to take them to the nearest non- 
enemy foreign port. 

2. Likewise the warships of a belligerent State, which were in foreign 
waters at the beginning of the war, may always receive in a neutral port 
or territorial waters sufficient fuel to enable them to reach a port of their 
own country. . . . (Ibid.) 


The British admitted that when “ʻa belligerent war-ship . . . enters a 
port of its own free will and remains there in order to take on coal, water, or 
provisions, it is evident that such a vessel is using the port as a base of mili- 
tary operations.” Jbid., p. 609. The British held, however, that it was 
reasonable to make an exception to the general principle in favor of the bel- 

ligerent warship by continuing to allow it the access to foreign ports which 
was freely granted in time of peace. By limiting the stay of warships, 
abuses of neutral hospitality could be avoided. 

Great Britain, Japan, and Spain proposed that belligerent warships be 
allowed to take on coal sufficient, with that already on board, to reach the 
nearest port of their own country, or in some cases, a neutral port which was 
still nearer. Russia proposed that vessels might provide themselves with 
coal necessary to the continuation of their navigation. The British delegate 
urged the rule of the ‘‘nearest home port’’ which had been adopted by his 
country in 1862 and which had been accepted, he said, by “Holland, Den- 
mark, Belgium, the United States of America, Italy, Japan, Norway, and 
Sweden” and was now proposed by Spain. Brazil, he pointed out, had 
similar regulations. Jbid., pp. 609-611. The Russian delegate declared 
that the restrictions which a neutral might legally impose upon a belligerent 
must not ‘‘assume the proportions of an attack on the vital interests of such 
vessels.” Jbid., p. 611. The British delegate pointed out that on the 
comparatively rare occasions when sailing vessels needed to repair their 
masts and sails, they were allowed to do so in neutral ports. When steam 
was introduced, “it seemed quite natural to count upon neutral States to 
allow ships to take on coal in case of need.” Jbid., p. 609. Russia declared 
that technical improvements, such as the substitution of steam for sail 
power, should not obscure the governing principle that neutrals might not 
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destroy a belligerent vessel. Russia declared principles to be immutable and 
the task of the conference “to take the (technical) improvements into ac- 
count by defining the limits within which the sovereign rights of neutral 
States may be lawfully exercised at present.” Zbid., p.612. Russia denied 
that the municipal regulations of States, though lawful in themselves, could 
modify the principles of international law. It proposed that coal be sup- 
plied to war vessels “to the extent fixed by the domestic legislation of the 
neutral State and within the limits required by the vital interests of these 
vessels.” Ibid., p. 613. 

The committee on examination to which these proposals were referred 
proposed Article 19 of the convention in alternate form, allowing vessels to 
ship sufficient fuel to enable them to reach the nearest port in their own 
country or to bring their load up to the peace standard. The second form 
was amended to allow vessels to fill their bunkers. Russia proposed to 
incorporate both forms in the article. The British delegate declared that 
they started from a principle which was diametrically opposed to the second 
form: ‘‘it is not the right of a neutral to give aid or assistance to the bel- 
ligerent to enable him to go to meet his enemy. . . . the only reason for 
allowing a belligerent ship to take on coal in a neutral port is to prevent its 
becoming helpless on the high seas. It must be given sufficient coal for 
self-preservation, and that is the origin of the rule of the nearest port, a rule 
which has been accepted and put in practice by nearly all the nations which 
have enacted rules on this subject.” Ibid., p. 685. Japan declared that it 
would prefer to have all prescriptions concerning coal omitted “rather than 
to have the article contain a provision that would be equivalent to recogniz- 
ing neutral ports as centers where belligerents might replenish their coal 
supplies.” Jbid., p. 687. The compromise proposal by Russia, however, 
strongly supported by Germany and other States lacking in far-flung bases, 
was adopted, with Great Britain, Japan and the United States abstaining 
from voting. Jbid., p. 638. 

The following States have adopted the ‘“‘nearest port” rule, subject to the 
variations indicated in the list: 


Belgium, 1901 (Deák and Jessup, op. cit., p. 55). 

Brazil, 1870 (zbid., p. 108) and in 1898 allowed sufficient coal for ‘‘the 
continuation of the voyage” (zbid., p. 112). 

Great Britain in 1862 and numerous following occasions (zbid., pp. 196, 
204, 206, 209). 

Chile in 1914 (zbid., p. 359) found it necessary because of the abuse of her 
neutrality to adopt a special rule limiting the supply of fuel to the 
quantity ‘‘necessary for reaching the first coaling station of a neigh- 
boring country”; this was a modification of the rule adopted earlier in 
1914 (ibid., p. 371; cf. pp. 372-374). 

China, 1898 (zbid., p. 384), 1904 (zbid., p. 389), 1914 (2bid., p. 391). 

Colombia in 1891 (ibid., p. 416) and in 1914 (zbid., p. 417) allowed only 
enough to reach the “nearest foreign port.” 
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Cuba, 1914 (ibid., p. 451). 

The Scandinavian States (Denmark, Norway and Sweden) in 1904 (see 
Denmark, ibid., p. 495) allowed sufficient coal to carry the vessel to the 
nearest non-blockaded home port or with special permission to some 
other neutral destination. The rules of the same countries in 1912 (see 
Denmark, ibid., p. 477) adopted the bunker rule. In 1938 (see Den- 
mark, ibid., p. 481), along with Iceland, Finland, Estonia, Latvia and 
Lithuania, their rules stated the usual norm of a quantity necessary to 
reach the nearest port of their own country but placed as a maximum 
the filling of their own bunkers or fuel tanks. 

Ecuador, 1914 (bid., p. 557). 

Egypt in 1904, in her rules regarding the Suez Canal, limited the supply to 
the nearest accessible port but in her general rules provided for the 
nearest home port or a nearer neutral destination (zbid., pp. 560-562). 

Greece, 1914 (ibid., p. 675). 

' Haiti, 1898 (zbid., p. 686). 

Italy, 1927 (abid., p. 724). 

Japan, 1898 (ibid., p. 741). 

Mexico, 1917 (2bid., p. 779). 

The Netherlands, 1866 (cbid., p. 795), 1898 (2bid., p. 816), 1911 (cbid., 
p. 801), 1914 (zbid., p. 803). 

Peru, 1870 (tbid., p. 877). 

Spain, 1870 (zbid., p. 935). 

Turkey, 1914 (dbid., p. 1066). 

United States has had a special provision reading generally as follows: 
“So much coal only as may be sufficient to carry such vessel, if without 
sail power, to the nearest European port of her own country; or in case 
the vessel is rigged to go under sail, and may also be propelled by steam 
power, then with one half the quantity of coal which it would be en- 
titled to receive, if dependent upon steam alone.” See 1870 (ibid., 
p. 1194), 1904 (@bid., p. 1198), 1914 (zbid., p. 1203). 

Venezuela, 1914 (zbid., p. 1298), the nearest neutral port. 


The bunker rule has been announced by the Argentine in 1914 (cbzd., p. 
11); Brazil in 1914 (bid., p. 87), as an alternative to the nearest port rule; 
France in 1912 (cbid., p. 586); Germany in 1913 (ibid., p. 661). As noted in 
the preceding paragraph, the Scandinavian States have also given occasional 
support to the bunker rule. In the earlier part of 1914, Uruguay (zbid., 
p. 1264) provided that warships could take on ‘‘their usual supply” of coal 
but later in the year adopted the Chilean rule of only enough to reach the 
first coaling station nearest to Uruguay. 

These rules, originated by Great Britain and adopted with modifications 
at The Hague, have not prevented abuses of neutral hospitality by belliger- 
ents. Great Britain’s rules permitted a Confederate navy to keep the seas 
for three years without touching the ports of its own country. The Ameri- 
can grievances growing out of this situation were arbitrated by the Geneva 
Tribunal which decided in some cases that British hospitality had amounted 
to an infraction of the second rule of the Treaty of Washington, earlier 
mentioned. 
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In the Russo-Japanese War, the Russians sent their Baltie fleet on the 
long voyage to the Orient. The vessels were not allowed to coal in British 
colonial harbors. France, however, was more liberal, allowing the Russian 
fleet to sojourn for lengthy periods in her ports to coal and refit. It is al- 
leged that the coal came from colliers rather than from neutral territory. 
This did not exculpate France in the eyes of many neutrals, who had tried 
to prevent such operations (Denmark, Sweden, Norway, and Great Britain). 
They followed the reasoning of Brazil that such an operation showed a design 
to use a neutral port for military purposes and differed from a call by a vessel 
which found itself in need. 3 Proceedings of the Hague Peace Conferences, 
cit., p. 610. The conduct of France in this war was sharply criticized. 

The experience of Chile and other South American neutrals during the 
World War is proof that the Hague rules are too liberal. A desperate bel- 
ligerent may always take advantage of the fuel allotted to him to prey upon 
the commerce of hisenemy. States far from his home territory may, under 
these rules, supply him with large amounts of coal which he may never in- 
tend to utilize on a homeward voyage. Neutrals who furnish coal to such a 
belligerent, in good faith, may run the risk of being considered a base of 
operations. 

It may, of course, be argued that a rule like that of the instant Article 36 
works to the advantage of States with numerous bases scattered throughout 
the world. On the other hand, what the neutral is really doing when it ad- 
mits belligerent warships to its ports for coaling is equalizing an inequality 
of geography or political development. A neutral is under no obligation to 
perform such an act, which may amount to mixing in the war. Vattel 
long ago laid down the soundest rule—that a neutral must refrain from help- 
ing either side in war, not help each equally. Cf. Comment on Articles 4 
and 5, supra. 

Article 20 of the Hague Convention sought to meet such situations by for- 
bidding refueling in the same neutral State more than once within a three 
months period. Such a rule, however, can be easily evaded by fueling in the 
ports of adjacent neutrals in turn. Because of the total prohibition on 
refueling stipulated in Article 36 of this Draft Convention, no article com- 
parable to the Hague Article 20 is here included. 

At The Hague, the question of revictualing was linked with that of fueling. 
There is in this a certain logic, for the supplying of food to a belligerent 
war vessel may be as great an aid as the furnishing of fuel. Nations might, 
however, more readily agree to the refusal of fuel than to the denial of food, 
to which humanitarian objections might be raised. 

The following States have specifically provided in their neutrality rules that 
belligerent warships may take on a normal supply of provisions. The exact 
language of the rules varies; in some cases the permission to take on a normal 
supply of food, ete., is linked to a case of distress caused by lack of those 
commodities: 
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Belgium, 1901 (Deák and Jessup, op. cié., p. 54). 

Brazil, 1863 (cbzd., p. 102), 1866 (zbid., p. 106). 1898 (ibid., p. 112), 1914 
(ibid. p. 87), 1933 (abid., p. 95). 

Great Britain, 1862 and on ‘subsequent occasions (ibid., pp. 196, 204, 206). 

Chile, 1914 (ibid. p. 372). 

China, 1898 (ibid., p . 884), 1904 (2bid., p. 389), 1914 (bed., p. 391). 

Colombia, 1891 (ibid. iB 416), 1914 (ibid. p. 417). 

Cuba, 1914 (abid., p. 450). 

Denmark, 1898 (ibid., p. 494), 1904 (zbid., p. 495), 1912 (ibid., p. 477), 
1938 (ibid., p. 481). 

Ecuador, 1914 (ibid., p. 558). 

Egypt, 1904 (ibid., p. 561). 

France, 1864 (ibid. p. 615), 1898 (ibid., p. 618), 1912 (zbid., p. 586). 

Germany, 1913 (ibid., p. 660). 

Haiti, 1898 (ibid., p. 686). 

Italy, 1864 (ibid., à 717), 1877 (ibid., p. 720); 1927 (ibid., p. 724), 1938 
(abid., p. 728). 

Japan, 1898 (ibid., p. 741). 

The Netherlands, 1866 (ibid., p. 795), 1911 (ibid., p. 800), 1914 (cbid., 


p. 803). 

Norway, 1904 (zbid., p. 838). 

Spain, 1870 (ibid., p. 935). 

Sweden, 1904 (ibid., p. 959). 

Turkey, 1914 (ibid. p. 1066). 

a ae 1870 (dbid., p. 1093), 1904 (2bid., p. 1198), 1914 (zbid., p. 
1203). 

Uruguay, 1914 (zbid., p. 1264). 

Venezuela, 1914 (zbid., p. 1298). 


At The Hague in 1907, Great Britain, Japan and Spain, as already noted, 
proposed the limitation of food and fuel to the amount needed to reach the 
nearest port of the flag State or a nearer neutral destination. Russia pro- 
posed to allow the vessel to take on food and fuel to continue the voyage. 
In the debate, full attention was given to coaling to the exclusion of re- 
victualing. Article 19 in its original form provided that vessels might re- 
victual up to the peace time standard but might not obtain for this purpose 
an extension of the lawful length of stay. Russia and Germany led the 
movement for the omission of this part of Article 19 and carried their amend- 
ment against the opposition of Great Britain, Japan, and others. 3 Pro- 
ceedings, cit., pp. 482-4. 

Article 36 of this Draft Convention cannot be said to be declaratory of 
existing law. It is expressive of a view, which has been reflected in some 
international practice, that any aid afforded to belligerent warships in 
neutral ports does in reality compromise the neutrality of the State. Inter- 
national law today, however, does not characterize all such cases as breaches 
of neutrality, perhaps because the epochal international conventions like 
those of The Hague have been strongly influenced by considerations of 
belligerent interest. The instant Article 36 lays greater weight upon neutral 
duties. 
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ARTICLE 37 


In the absence of a special provision of the law of the neutral State, a 
belligerent shall not permit more than three of its warships to be in a port 
of the neutral State at the same time. 


ARTICLE 38 


A neutral State shall prescribe the following rules governing the departure 
from its territory of belligerent warships which it has admitted: 

(a) When warships of opposing belligerents are present simultaneously 
in a neutral port, a period of not less than twenty-four hours must 
elapse between the departure of the ship of one belligerent and 
the departure of the ship of the other. 

(b) The order of departure is determined by the order of arrival unless 
the ship which arrived first is so circumstanced that an extension of 
its stay is permissible. 

(c) A belligerent warship may not leave a neutral port until twenty-four 
hours after the departure of a merchant vessel flying the flag of its 
enemy. 


COMPARABLE TEXTS 


Thirteenth Hague Convention, 1907: 


Art. 15. In the absence of special provisions to the contrary in the 
legislation of a neutral Power, the maximum number of warships be- 
longing to a belligerent which may be in one of the ports or roadsteads 
of that Power simultaneously shall be three. 

Art. 16. When war-ships belonging to both belligerents are present 
simultaneously in a neutral port or roadstead, a period of not less than 
twenty-four hours must elapse between the departure of the ship be- 
longing to one belligerent and the departure of the ship belonging to the 
other, 

The order of departure is determined by the order of arrival, unless the 
ship which arrived first is so circumstanced that an extension of its 
stay is permissible. 

À belligerent war-ship may not leave a neutral port or roadstead until 
twenty-four hours after the departure of a merchant ship flying the 
flag of its adversary. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 7. In the absence of a special provision of the local legislation, 
the maximum number of ships of war of a belligerent which may be in a 
neutral port at the same time shall be three. 

Art.8. A ship of war may not depart from a neutral port within less 
than twenty-four hours after the departure of an enemy warship. The 
one entering first shall depart first, unless it is in such condition as to 
warrant extending its stay. In any case the ship which arrived later 
has the right to notify the other through the competent local authority 
that within twenty-four hours it will leave the port, the one first enter- 
ing, however, having the right to depart within that time. If it leaves, 
the notifying ship must observe the interval which is above stipulated. 
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Institut de Droit International, 1898: 


Art. 42. ... Si, deux navires ennemis sont prêts à sortir d’un port 
neutre simultanément, l’autorité locale établit, entre leurs appareil- 
lages, un intervalle suffisant, de 24 heures au moins, Le droit de sortir 
le premier appartient au navire le premier entré, ou, s’il ne veut pas en 
user, à l’autre, à la charge d’en réclamer l’exercice à l'autorité locale, 
qui lui délivre l’autorisation si l’adversaire, dûment avisé, persiste à 
rester. Si, à la sortie du navire d’un belligérant, un ou plusieurs 
navires ennemis sont signalés, le navire sortant doit être averti et peut 
être réadmis dans le port pour y attendre l’entrée ou la disparition des 
autres. Il est défendu d’aller à la rencontre d’un navire ennemi dans le 
port ou les eaux neutres. 


International Law Association, 1920: 


Appendix III, Art. XV. In the absence of any special agreement the 
maximum number of ships of war of a belligerent which may be at the 
ee time in one of the ports or roadsteads of a neutral Power shall be 
three. 

Art. XVI. When ships of war of two belligerents are at the same 
time in a neutral port or roadstead, twenty-four hours at least must 
elapse between the departure of the ship of either belligerent before that 
of the other. 

The order of departure shall be regulated by the order of arrival, un- 
less the vessel arriving first is entitled to a prolongation of the legal 
period of its stay. 

A belligerent ship of war may not leave a neutral port or roadstead 
until at least twenty-four hours after the departure of a merchant 
vessel flying the flag of its adversary. 

International Law Association, 1926: 

Art. 15. The maximum number of warships belonging to a belliger- 
ent which may at the same time be in one of the ports or roadsteads of a 
neutral Power shall be three. 

. Art. 16. When warships belonging to both belligerents are at the 
same time in a neutral port or roadstead, a period of not less than 
twenty-four hours must elapse between the departure of the ship of one 
of the belligerents and the departure of the ship of the other belligerent. 

The order of departure shall be determined by the order of arrival, 
unless the vessel which arrived first is so circumstanced that an exten- 
sion of the legal period of its stay is permissible. 

A belligerent warship may not leave a neutral port or roadstead until 
at least twenty-four hours after the departure of a merchant vessel 
flying the flag of its adversary. 


COMMENT 


Precedents for fixing the number of belligerent warships in a neutral port 
go back at least to a treaty between England and Spain in 1604 where the 
number was fixed as six and eight respectively. 5 Dumont, Corps Universel 
Diplomatique du Droit des Gens, Pt. II, p. 626. Similar limitations were set 
in other treaties as, for example, in that between Russia and the Two Sicilies 
in 1787 which fixed the number of vessels of war in fortified ports to four and 
in other ports to three. 3 Martens, Recueil, p. 41. Austria, in her domestic 
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regulations of 1808, limited the number of vessels to six. Deák and Jessup, 
Collection of Neutrality Laws (1989), p. 40. In 1893 the Austrian rule was 
three in any one port, six on the entire coast. 2 Altmayer, Das Internationale 
Seerechi (1903), p. 174. 

In 1864 Italy provided that not more than three foreign warships should 
be allowed in her military ports at the same time. Deák and Jessup, op. cit., 
p. 717. Dutch decrees of 1893 and 1911 fixed the number to be admitted at 
three. Ibid., pp. 788,799. A Russian declaration of 1911 set six as a maxi- 
mum. Ibid., p. 1073. 

At the Hague Conference in 1907, Japan proposed that not more than 
three vessels should be admitted simultaneously to neutral ports or waters. 
3 Proceedings of the Hague Peace Conferences: The Conference of 1907, pp. 
603 and 703. In the draft convention the article read: 

If the neutral State has not fixed in advance the maximum number of 
war-ships belonging to a belligerent which may be in one of the ports or 


roadsteads of that State simultaneously, this number shall be three. 
(Ibid., p. 633.) 


Satow, the British delegate, said the reason this number had been selected 
was that most States had fixed it for peace times and therefore it was reason- 
able to use it for war time. It would also be a guarantee against such concen- 
tration of belligerent warships that a neutral State would become a base. 
Ibid. Germany and Russia voted against the proposal, contending that the 
neutral State as sovereign should fix the number without restriction. 
Ibid., pp. 633-634. 

Later Russia said she objected because the rule did not correspond with 
the organization of naval forces. Vessels of war were always accompanied by 
lesser units. This made it difficult to limit the number. Russia proposed 
raising the number and adding the words “by special permission.” Ger- 
many supported Russia, saying that the number should not be limited by 
international action but by the States. Ibid., p. 651. 

Sweden suggested as a solution the wording: ‘‘In the absence of provisions 
[of the neutral State] to the contrary,” the maximum should be three. Ibid., 
p. 652. Japan and Great Britain objected because this seemed to lessen the 
neutral duty to fix a number. The amendment, however, was accepted 
with Great Britain, Japan and Portugal voting against it and the United 
States and Italy abstaining. Ibid. 

According to the United States Office of Naval Intelligence, in 1916 
Argentina, Brazil, Chile, China, Colombia, Costa Rica, Cuba, Ecuador, 
Greece, Guatemala, Haiti, Honduras, Japan (in time of peace), Mexico, 
Nicaragua, Panama, Portugal, Russia, Salvador, Santo Domingo, Spain, 
Turkey, Uruguay and Venezuela did not limit the number of war vessels that 
might be in their ports simultaneously. ‘Regulations governing the visits of 
men-of-war to foreign ports,” issued by the Office of Naval Intelligence, 
United States Navy Department, 1916, reprinted in 10 Am. Jour. Int. Law 
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(1916), Supplement, p. 121 ff. In their neutrality proclamations, how- 
ever, China (Deák and Jessup, op. cit., p. 391) and Venezuela (zbzd., p. 1298) 
fixed the number of belligerent warships at three. Uruguay allowed four 
ships of war to enter and twelve flotilla vessels to accompany them. Ibid., 
p. 1264. The United States declared that there might be three vessels of 
war in the terminal waters of the Panama Canal and three in transit, or six 
in all. Jbid., p. 1206. The Mexican Instructions of 1917 limit the number 
to three (ibid., p. 779), as do the Turkish Regulations of 1914 (zbid., p. 1065). 

Permanent legislation in other countries fixed other numbers. France in 
1912 allowed four capital ships in a port and groups of smaller ships up to 
the number of twelve. Ibid., p. 585. The Italian Rules of 1927 (Art. 133) 
admit a maximum of three ‘‘for each sector of the coast” (zbid., p. 723) and 
this rule is repeated in Article 17 of the 1938 law (cbid., p. 727). The Danish 
Rules of 1938 (Art. 4 (2)) have a comparable provision (zbid., p. 480) which, 
as noted elsewhere in this volume, is uniform with the 1938 Rules of Norway, 
Sweden, Iceland, Finland, Estonia, Latvia and Lithuania. 

It is interesting to note that the early restrictions were made to protect the 
domestic peace of the neutral who feared the concentration of foreign war 
vessels in his ports. Later restriction was advocated in order to prevent the 
neutral from affording improper assistance to a belligerent. 

In view of the diversity of practice and the inability to reach agreement 
at The Hague in 1907, it seems undesirable to suggest in this Draft Conven- 
tion an absolute rule fixing three as a maximum number. . It does not appear 
that the freedom left to neutrals has been productive of notable abuses. ‘The 
power of the neutral to exclude entirely under Article 26, as well as the 
power under this article to establish a different number, whether larger or 
smaller, by its own law, is sufficient safeguard to the neutral. Unless very 
much more stringent rules were to be adopted, the mere fixing of a maximum 
of three in any one port would seem to accomplish little since in certain coun- 
tries the proximity of a number of ports on a neutral coast would lead to the 
same kind of concentration of naval forces as would result from the presence 
of a large number of vessels in a single port. On the other hand, geographi- 
cal differences make it unreasonable to fix a uniform maximum for all ports 
of one neutral country; it would be proper for a larger total number of bel- 
ligerent warships to be simultaneously present in the widely separated ports 
of the United States than in the ports of Sweden, for example. 

The subject covered by Article 38 is also influenced by historical evolution 
which has resulted in rather general agreement upon technical rules in which 
no change is suggested in this Draft Convention. 

The principle that an interval of twenty-four hours should Jao between 
the departures of ships belonging to opposing belligerents dates back at least 
to the neutrality regulations of Tuscany in 1778 (3 Martens, Recueil, 2d ed., 
p. 27) and Venice and Genoa in 1779 (zbid., pp. 67, 81). In 1803, Austria 
incorporated it in her marine ordinance. Dedk and J essup, op. cit., p. 37. 
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Recognition of the principle was rapid after the middle of the nineteenth 
century. Great Britain announced it in substantially all her regulations, 
beginning with that of 1862 (ibid., pp. 194, 204, 206); France accepted it in 
1864 (zbid., p. 615); Italy incorporated it into permanent legislation in the 
same year (ibid., p. 716). An interesting variation was made by Brazil 
in 1863 when she fixed the interval at seventy-two hours if a steamer were 
to follow a sailing vessel (1bid., p. 102). The following is a list of States hav- 
ing regulations on the subject: Argentina, ibtd., pp. 26 and 27; Austria, tbid., 
p. 37; Belgium, ibid., p. 54; Brazil, ibid., pp. 85, 92, 102, 109, 113; Great Brit- 
ain, ibid., pp. 194, 200, 204, 206, 220, 251, 298, 344; Chile, tbid., p. 370; China, 
ibid., pp. 383, 387, 390; Costa Rica, tbid., p. 440; Denmark, ibid., pp. 476, 
493, 494; Ecuador, tbid., pp. 549, 556; Egypt, tbid., pp. 560, 561; France, 
ibid., pp. 615, 617; Germany, ibid., p. 660; Guatemala, 2bid., p. 678; Haiti, 
ibid., p. 685; Honduras, tbid., p. 693; Italy, ibid., pp. 716, 719, 722, 725, 732; 
Japan, tbid., pp. 736, 740; The Netherlands, ibid., pp. 794, 799, 802, 815; 
Norway, tbid., p. 838; Peru, ibid., p. 872; Portugal, ibid., p. 904; Spain, ibid., 
p. 984; Sweden, tbid., p. 959; Turkey, tbid., p. 1065; Russia, zbid., p. 1072; 
United States, zbid., pp. 1192, 1197, 1201, 1205; Venezuela, ibid., p. 1297. 

At the Hague Conference, the only difference of opinion concerned the 
problem of fixing the order of departure of opposing vessels. The British 
proposal apparently assumed that the belligerent vessel first entering should 
depart first unless it fell under some of the exceptions to the rule limiting its 
stay. 3 Proceedings, cit., p. 699. Japan proposed that the neutral should 
decide the question of the order of leaving. Russia suggested that priority 
in requesting permission to sail should determine the order of leaving. All 
vessels belonging to the same belligerent might avail themselves of permis- 
sion given to one of them to leave. Tbid., pp. 702 and 705. The Nether- 
lands objected to leaving the question of the order of departure to the neutral 
to decide, for it imposed too much responsibility upon the neutral, and laid 
the State open to charges of partiality. The Dutch believed that vessels 
should go out in the order of their coming in. Jbzd., p. 607. 

The first draft of the convention contained the article in its present form 
except for an additional final paragraph which provided that if a belligerent 
warship were preparing to enter a port where a vessel of his enemy was lying, 
the neutral should, if possible, notify the incoming vessel of the presence of 
the opposing belligerent’s vessel. IJbid., p. 721. This paragraph was not 
read by the chairman when he put the article for discussion and apparently 
received no consideration whatever. The article as it stands did not produce 
any dissent. 


ARTICLE 39 


The neutral State shall determine the period for remaining, the repairs 
which may be made, the provisions which may be taken on board, and the 
order of departure in cases arising under Articles 32, 33, 34, 35, 36, and 38. 


ARTICLE 39 483 


If a belligerent warship fails to comply with the decision of the neutral 
State, it may be ordered to depart and if it fails to do so it shall be interned 
with its officers and crew. 


COMPARABLE TEXTS 
Thirteenth Hague Convention, 1907: 


Art. 17. ... The local authorities of the neutral Power shall decide 
what repairs are necessary, and these must be carried out with the least 
possible delay. 

Art. 24. If, notwithstanding the notification of the neutral Power, a 
belligerent ship of war does not leave a port where it is not entitled to 
remain, the neutral Power is entitled to take such measures as it con- 
siders necessary to render the ship incapable of taking the sea during 
the war, and the commanding officer of the ship must facilitate the 
execution of such measures. 

When a belligerent ship is detained by a neutral Power, the officers 
and crew are likewise detained. 

The officers and crew thus detained may be left in the ship or kept 
either on another vessel or on land, and may be subjected to the meas- 
ures of restriction which it may appear necessary to impose upon them. 
A sufficient number of men for looking after the vessel must, however, 
be always left on board. 

The officers may be left at liberty on giving their word not to quit the 
neutral territory without permission. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 6. The ship which does not conform to the foregoing rules may 
be interned by order of the neutral Government. 

A ship shall be considered as interned from the moment it receives 
notice to that effect from the local neutral authority, even though a 
petition for reconsideration of the order has been interposed by the 
transgressing vessel, which shall remain under custody from the moment 
it receives the order. 

Art. 9. ... The neutral State shall ascertain the nature of the re- 
pairs to be made and will see that they are made as rapidly as possible. 


American Institute of International Law, 1917: 


Art. 28. Les navires de guerre ou de commerce des belligérants qui 
entrent dans les ports, rades ou eaux juridictionnelles d’un pays neutre, 
sans avoir le droit d’entrée, en conformité avec les dispositions de ce 
réglement, peuvent étre internés par ordre du gouvernement de ce pays. 

Un navire sera considéré comme interné dès le moment où il a reçu 
l’ordre d’internement de l’autorité locale neutre, alors même qu’il y 
aurait une demande de reconsidération de la part du navire infracteur. 


International Law Association, 1920: 


Appendix III, Art. XVII. . .. The local neutral authority shall 
ascertain the nature of the repairs to be executed, which shall be carried 
out as rapidly as possible. 

Art. XXIV. If, in spite of notice from the neutral authority, a 
belligerent ship of war does not leave a port in which it has no right 
to remain, the neutral Power has the right to take such steps as it 
may think proper to render the ship incapable of going to sea during 
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the continuance of the war, and the commander of the ship must facili- 
tate the taking of such steps. 

When 2 belligerent ship is detained by a neutral Power, the officers 
and crew are also detained. 

The officers and crew thus detained may be left on board the ship or 
lodged either on board another vessel or on shore, and they may be 
subjected to such restrictive measures as may be considered necessary 
to be imposed on them. In any event, sufficient men must be left on 
board the ship to keep it in order. 

. The officers may be released on giving their parole not to leave the 
neutral territory without permission. 


COMMENT 


The principle of the first sentence of this article does not seem to have been 
seriously questioned and is scarcely open to question. It is clearly the duty 
of the neutral State to supervise and to make the decisions in these matters. 
At the Second Hague Conference the Russian delegate did declare with regard 
to the amount of supplies shipped by a warship that the neutral ‘must re- 
frain from any meddling with the private business of the foreign vessels. 
It must not constitute itself a Judge, expert or inquisitor with regard to the 
vessel, as such a rôle would be fatal to its neutrality.” 3 Proceedings of the 
Hague Peace Conferences, cit., p. 611. Cf. also the view of The Netherlands, 
supra, p. 473. This Russian position was not supported and Article 17 
adopted at The Hague reflects the principle contained in the instant article. 
Nevertheless, the Hague rule is confined to the question of supervision of 
repairs, whereas the instant article deals with delays in departure, all types 
of distress, provisioning and the order of departure. Since, under Article 26, 
supra, the neutral State may exclude belligerent warships entirely, it is clear 
that it must have the final power to pass on these problems arising if it admits 
them. Where admission is required, it is still true that the neutral State 
must be left the final arbiter of what constitutes compliance with its rules or a 
breach of its neutrality. 

The second sentence of the instant article specifies the means which a 
neutral State may use to compel belligerent warships to comply with its 
rules; it may first be ordered to depart, but on failure to comply, it is to be 
interned. In the earlier period, neutrals were inclined to fear the presence of 
foreign warships and therefore did not wish to intern them. In many cases 
they would not have had the physical power to do so in the face of opposition 
—which might have been expected—from the warship. In cases where the 
local rules for the enforcement of neutral duties had been violated, the neutral 
usually sought to have the warship depart. The United States, during its 
first neutrality, endeavored to induce Genet to send away the privateers 
which had been illegally fitted out in American ports. In Section 7 of the 
Act of 1794, the President was authorized to employ the land and naval 
forces of the United States to detain a ship which violated the neutrality 
of the United States. 1 Stat. at L. 381; Deák and Jessup, Collection of 
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Neutrality Laws (1939), p. 1079. When British ships of war committed 
violations of neutrality within American waters, the United States, being too 
feeble to prevent or punish them, contented itself with the issuance of proc- 
Jamations forbidding Americans to have any intercourse with these vessels. 
Later the President was authorized to compel ships which came in in viola- 
tion of an embargo to depart and to punish persons who had intercourse 
with ships of war which entered under these circumstances. Acts of 1809 
and 1810, Sections 1, 2, 2 Stat. at L. 528 and 605; Deák and Jessup, op. ctt., 
pp. 1161, 1170. 

Internment became possible only as States were able to regulate and con- 
trol the behavior of belligerent war vessels in their ports. The practice of 
internment of troops which entered neutral territory grew up long before 
that of interning vessels and helped to pave the way for the latter. Neutrals 
which prohibited the entry of privateers or vessels with prizes presumably 
attempted to compel such vessels to depart if they did enter. 

The first hint of internment as a penalty for entry is to be found in the 
neutrality regulations of Liibeck in 1848 and 1850: 


If such vessels [warships] should enter upon neutral territory seeking 
shelter [protection—Schiitz] they are to be disarmed and brought into 
a secure place. (Kaltenborn, Kriegsschiffe auf neutralem Gebiet (1850), 
p. 5; Deák and Jessup, op. cit., p. 642.) 


During the Spanish-American War, the Spanish torpedo-boat Temerario 
was permitted by the Government of Paraguay to remain in Asuncion for 
the duration of the war in a condition unfitting her for service. 7 Moore, 
Digest of International Law (1906), p. 996, and United States Naval War 
College, International Law Situations, 1901, p. 148. 

The practice of internment first became common in the Russo-Japanese 
War, although it had been practiced, tnter alia, by Paraguay in 1898. United 
States Naval War College, op. cit., p. 148. In that conflict various units of 
the Russian fleet limped into the Far Eastern ports of China, France, Ger- 
many, The Netherlands and the United States. In the ease of China, Japan 
insisted that China disarm these vessels if they could not make their repairs 
in a short time. France and Germany apparently interned the vessels of 
their own free will. The Netherlands interned a vessel which could not take 
on sufficient coal in twenty-four hours. The Russian warship Lena came 
into San Francisco in such unseaworthy condition that she required extensive 
repairs. The captain of the vessel as well as the Japanese Ambassador asked 
for her internment. The United States also interned at Manila three vessels 
which needed extensive repairs after a battle. See Takahashi, International 
Law Applied to the Russo-Japanese War (1908), Pt. IV, Ch. I, passim, and 
United States Naval War College, loc. cit., 1904, p. 93. 

At The Hague in 1907, Great Britain proposed internment for the vessel 
which entered a neutral port contrary to neutral regulations or which did 
not leave when ordered. The neutral might remove machinery to make the 
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internment effective. The officers and crew were to be interned unless the 
other belligerent consented to their return home. A prize might be re- 
leased. See Articles 14, 15, 20, 21, 22, 23, 24, 27 of the Proposal of the 
British Delegation, 3 Proceedings of The Hague Peace Conferences, cit., p. 
698. The question which engaged most attention in the Conference was the 
status of the officers and crew. Practice was correlated for land and naval 
warfare. Officers and crew were to be detained and officers might be paroled 
but might not leave the neutral country without neutral permission. Zbid., 
pp. 514-15, Article 24 of the Thirteenth Convention, and Takahashi, op. cit. 
In the World War various vessels were interned in accordance with these 
regulations: Argentina (2 Hyde, International Law (1922), pp. 742-44); 
United States (United States Foreign Relations, 1915, Supplement, pp. 821- 
844; ibid., 1914, Supplement, pp. 583-593; ibid., 1916, Supplement, pp. 822, 
833, 839, and ibid., 1917, Supplement 1, p. 604); Sweden, Brazil, Norway, Co- 
lombia, Chile (2 Oppenheim, International Law (5th ed. 1935), pp. 615-616). 
The following States provided for internment in their regulations in force 
during the World War: Argentina (Dedk and Jessup, op. cit., p. 18 ff.); Brazil 
(ibid., pp. 87, 88); Chile (cbed., pp. 360, 363); China (ibid., pp. 391, 395); 
Cuba (ibid., p. 451); Greece (zbid., p. 676); The Netherlands (ibid., p. 802); 
Norway (ibid., p. 848); Sweden (zbid., p. 986); Turkey (1bid., p. 1066). 

In the post-war period, the same rule has been laid down by Brazil in 
1933 (dbid., p. 96) and by Italy in 1927 and 1938 (ibid., pp. 724 and 729). 

During the World War, the propriety of using internment as a sanction 
was discussed at length in correspondence between the British and Nether- 
lands Governments. Mededeelingen van den Minister van Buitenlandsche 
Zaken aan de Staten-Generaal, December 1916-April 1918, p. 41 ff. The 
discussion arose out of the case of the Maria which the British Government 
alleged was a former British vessel converted during the war by the Germans 
into an auxiliary cruiser. The British Government requested that the 
Dutch Government should compel the vessel to put to sea when it put into a 
Dutch port in the East Indies. The Dutch Government replied that an in- 
vestigation had revealed suspicious cireumstances about the Maria and that 
orders were being given to notify it to depart immediately, failing which it 
would be interned. To this communication, the British replied that intern- 
ment of the ship would be inconsistent with Dutch neutrality and with the 
prior position of the Dutch Government inasmuch as the admission of the 
spoils of war would amount in effect to allowing the continuation of an act 
of war in neutral territory. It was stated that mere internment clearly gives 
the vessel a shelter until the end ofthe war. The Dutch Government replied 
that the Maria, having failed to put to sea within the time specified, had been 
interned. The Government stated that internment is the sanction generally 
admitted by international law for forbidden entry into neutral territory. 
If, at the end of the war, Great Britain and Germany should not agree as to 
the disposition of the vessel, The Netherlands would guarantee an impartial 
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decision on the status of the vessel and the Maria would not be returned to 
Germany until after such decision. It was further argued in response to the 
British contention that the internment of the Maria did not constitute a 
permission to continue an act of war in Netherland territory since the captor 
was deprived of the use of the vessel. The British Government was not per- 
suaded and reiterated its view that the Dutch Government should have com- 
pelled the Maria to put to sea or should have returned it to its British owners; 
it was alleged that the Maria had put into the Dutch port to escape recapture 
by British cruisers. The Dutch Government in response reiterated its 
position. In subsequent correspondence on the same case, the Dutch Gov- 
ernment declined to intern the crew of the Maria on the ground that the mem- 
bers of the crew were not proved to be naval personnel and the vessel was 
unarmed and had committed no acts of war. Although the facts regarding 
the status of this vessel do not clearly appear, it is not apparent that the 
Dutch Government acted in violation of its neutral duties. It would always 
be true that under the rules stated in the instant article, a belligerent war- 
ship might escape capture by the enemy through the device of entering a 
neutral port and compelling the neutral to intern it on its failure to leave. 
The practice of States does not indicate that this consequence makes intern- 
ment an inappropriate or illegal act on the part of the neutral. 


SECTION 5. NEUTRAL TRADE 


GENERAL COMMENT 


It is believed that this Section 5 of the Draft Convention deals with a 
subject which perhaps involves the greatest difficulties in the whole topic of 
Rights and Duties of Neutral States in Naval and Aérial War. It may be 
well to state at the outset that in framing the following proposals, the Re- 
porter has adopted the view that it is necessary in this Draft Convention 
to attempt to provide a solution for some problems which arose during the 
War of 1914-1918 and which might be expected to arise in any future war 
of comparable magnitude. It is realized that in wars involving only two 
States, especially where neither belligerent is a great naval Power, the fol- 
lowing provisions might seem to impose undue restrictions upon neutral 
trade. Nevertheless, the Reporter is decidedly of the opinion that an es- 
sential part of the problem would be evaded if these more complex problems 
were not considered. It seems obviously impossible to distinguish in a 
Draft Convention between “small” wars and “large” wars and it is ac- 
cordingly impossible to lay down two sets of rules applicable to the two dif- 
ferent types of situations. 

It should be made clear that this section does not purport to be a statement 
of existing international law. At the same time, the suggestions contained 
in it are not wholly novel but are based on historic practices and precedents. 
The Reporter wishes to state also that this section, together with Annexes 
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II and III, is designed merely to suggest the general outlines of a possible 
international agreement on neutral trade which, if accepted in principle, 
would undoubtedly require modification in detail. In this respect, Section 
5 and Annexes II and III differ from the rest of the Draft where an attempt 
is made to state precisely the specific phrasing which might be embodied in an 
international convention of the type of the Thirteenth Hague Convention 
and the Declaration of London of 1909. The same observation is applicable . 
to portions of Section 6 on Visit, Search and Capture, which are necessarily 
based on Section 5. 

The general notions underlying Section 5 may be briefly indicated by the 
following broad statements, which would of course be subject to some 
elaborations and qualifications: 

Under ihe Declaration of London of 1909, neutral vessels were free to trade 
with other neutral States but subject to the application of the doctrine of 
continuous voyage if the cargo contained absolute contraband. Neutral 
vessels were also free to trade with belligerent ports, if the ports were not 
blockaded and if the cargo contained only non-contraband goods. Neutral 
vessels carrying contraband and destined for a belligerent port or carrying 
non-contraband and destined for a blockaded port were subject to capture. 

Under the practices prevailing in the War of 1914-1918, the first type of 
trade was severely limited by the extension of the doctrine of continuous 
voyage into that of ultimate destination, its application to conditional as 
well as to absolute contraband, and the expansion of the contraband lists 
to a point at which the free list became practically non-existent. The ex- 
tension of blockade principles to neutral coasts and the establishment of 
war zones on the high seas further crippled this trade. The second type of 
` trade—from neutral States to belligerents—was practically eliminated by 
the same extensions of contraband lists. Some modifications in favor of 
neutral trade were introduced by agreements permitting neutrals to import 
freely certain goods on agreeing to supply belligerents with certain other 
goods. 

Under this Draft Convention, trade between neutrals would receive maxi- 
mum safeguards. From the earliest times the problem has been to reconcile 
conflicting economic interests of neutrals and belligerents. A belligerent 
naturally desires to prevent his enemy from obtaining supplies of any kind. 
A neutral naturally desires to continue his trade without any restriction re- 
sulting from the war of other States. The rules of contraband, blockade, ete., 
grew up from an attempt to reach a compromise between these conflicting 
interests. 

The history of the law of contraband of war is particularly interesting. 
For more than two centuries it has been agreed that actual arms and ammu- 
nition fall within the contraband category. But as soon as one leaves a 
very narrow list, differences of opinion appear. An analysis of the treaty 
provisions during the last one hundred and fifty years shows the wide dis- 
parity of definitions of eontraband upon which States from time to time have 
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agreed. The numbers by which the treaties are cited in this analysis are the 
chronological numbers in Deák and Jessup, Collection of Neutrality Laws 
(1939), Part II, p. 1520 ff. 


CONTRABAND ARTICLES 


I. MILITARY ARTICLES ! 
1. Arms? 


A. FIRE-ARMS 


(A) Artillery and Explosives (as guns, gun carriages, cannon balls, and pieces of ordnance, 
mortars and mortar beds, mountings and limbers, howitzers, swivel guns, linstocks, carron- 
ades, artillery tools, projectiles, rockets, congrave rockets, bombs and bomb-shells, petards, 
grenades, saucisses, torpedoes, dynamite, match, and powder): 3 


1 Military articles are classified as contraband under the following general terms in the 
following treaties (similar phrases combined under one term): 


Articles Manufactured for the Use of War: 
No. 71—1832, Mexico-Hansa Towns, Art. 11 
No. 134—1856, Argentina—Brazil, Art. 11 (adapted for the use of war) 
Far Stores: 
No. 3—1779, France~Mecklenburg—Schwerin, hy 13 
No. 11—1782, United States-Netherlands, Art. 2 
No. 231789, Denmark-Genoa, Art. 6 
No. 51—1818, Prussia-Denmark, Art. 21 
No. 91—1840, Serdinia-Uruguay, Art. 11 
Military Supplies 
No. 167-1860, Italy-El Salvador, Art. 21 
M ilitary Equipments: 
No. 74—1834, France-Bolivia, Art. 20 
No. 88—1839, France-Texas, Art. 6 
No. 97—1843, France-Venezuela, Art. 19 
No. 99—1843, France-Ecuador, Art. 18 
No. 103—1844, France-New Granada, Art. 22 
No. 105—1846, France-Chile, Art. 18 
No. 111—1848, France-Guatemala, Art. 18 
No. 119—1851, Brazil-Uruguay, Art. 11 
No. 120—1851, Denmark-Dominican Republic, Art. 13 
No. 123—1852, France-Dominican Republic, Art. 20 
No. 126—1855, Dominican Republic-Sardinia, Art. 18 
No. 131—1855, Sardinia-Mexico, Art. 9 
No. 145—1857, France-New Granada, Art. 22 
No. 147—1857, France-Honduras, Art. 18 
No. 149—1858, France—El Salvador, Art. 21 
No. 160—1859, France-Nicaragua, Art. 18 
No. 164—1860, Hansa, Towns--Venezuela, Art. 17 
No. 166—1860, United States-Venezuela, Art. 13 
No. 168—1862, France-Peru, Art. 21 
No. 179—1868, Italy-Nicaragua, Art. 14 
No. 182—1868, Italy-Guatemala, Art. 15 
No. 183—1868, Italy-Honduras, Art. 15 
No. 186—1870, Colombia—Peru, Art. 19 
No. 187—1870, Prussia—El Salvador, Art. 22 
No. 190—1870, Italy-Mexico, Art. 21 
No. 196—1874, Argentina—Peru, a 21 
No. 198—1874, Italy-Peru, Art. 1 
No. 199—1875, Germany-Costa Rica, Art. 25 
2 Among “Arms,” those are particularly mentioned which are made of iron, steel, brass, 
copper, bronze and lead. 
ê ‘Treaties in which general terms are used, namely, “Arms” and ‘‘Fire-Arms,” are in- 
included in both groups—-I--1-A-(a) (Artillery and Explosives), and I-1-A-(b) (Musketry). 
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All the treaties except: 


No. - 30—1795, France-Spain, Art. 2 (which, however, includes a broader term, namely, 
“Munitions of War”). 


(B) Musketry (as muskets, musket rests, musket balls, and musketry articles, rifles, 
flints, carbines, firelocks, fusils, blunderbusses, harquebusses, carcasses, bullets, pitch balls, 
shot, pistols and pistol ammunition, revolvers, shells, and percussion caps): 4 


All the treaties except: 


No. 30—1795, France-Spain, Art. 2 (which, however, includes a broader term, namely, 
“Munitions of War”). 


B. COMBAT-ARMS 


(as pikes, boarding-pikes, swords, darts, lances, spears, halberds, rapiers, tucks, javelins, 
cutlasses, sabres, bayonets, and clubs, shields and bucklers): 5 


All the treaties except: 


No. 30—1795, France-Spain, Art. 2 
No. 57—1827, Prussia-Brazil, Art. 11 


Footnote 1 (Continued) 

No. 206—1885, Italy-Uruguay, Art. 15 
Munitions of War: 

No. 30—1795, France-Spain, Art. 2 
No. 35—1797, France~Portugal, Art. 4 
No. 44—1801, France-Portugal, Art. 3 
No. 128—1855, Spain-Dominican Republic, Art. 23 
No. 133—1855, United States—Sicily, Art. 3 
No. 135—1856, Spain-Sicily, Art. 20 


Warlike Instruments: 
All the treaties except: 


No. 3—1779, France-Mecklenburg-Schwerin, Art. 13 
No. 10—1782, Russia~Denmark, Art. 21 

No. 11—1782, United States-Netherlands, Art. 24 
No. 14—1783, Russia~Turkey, Art. 40 

No. 20—1787, Russia-Sicily, Art. 23 

No. 23—1789, Denmark~Genoa, Art. 6 

No. 30—1795, France-Spain, Art. 2 

No. 84—1797, Great Britain-Russia, Art. 11 

No. 35—1797, France--Portugal, Art. 4 

No. 37—1798, Russia-Portugal, Art. 23 

No. 38—1799, United States—Prussia, Art. 13 

No. 40—1800, Sweden-Russia, Art. 2 

No. 43—1801, Sweden—Russia, Art. 26 

No. 44—1801, France~Portugal, Art. 3 

No. 48—1810, Great Britain—Portugal, Art. 28 
No. 51—1818, Prussia~Denmark, Art, 21 

No. 64—1829, Netherlands-Colombia, Art. 18 
No. 71—1832, Mexico-Hansa Towns, Art. 11 

No. 75—1835, Chile--Peru, Art. 30 . 

No. 90—1840, Netherlands-Texas, Art. 17 

. 91—1840, Sardinia-Uruguay, Art. 11 

No. 175—1864, United States-Haiti, Art. 20 

No. 178—1867, United States-Dominican Republic, Art. 13 
No. 186—1870, Colombia—Peru, Art. 19 

No. 188—1870, United States-Peru, Art. 20 

No. 196—1874, Argentina--Peru, Art. 21 

No. 204—1883, El Salvador-Venezuela, Art. 28 

No. 208—1887, United States-Peru, Art. 18 


‘Treaties in which general terms are used, namely, “Arms” and ‘“Fire-Arms,” are in- 
cluded in both groups—I-1-A-{a) (Artillery and Explosives), and I-1-A-(b) (Musketry). 
5 Treaties in which a general term is used, namely, “Arms,” are included in this group. 
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No. 68—1831, Prussia-Mexico, Art. 12 

No. 127—1855, United States—Sicily, Art. 3 

No. 131—1855, Sardinia-Mexico, Art. 9 

No. 180—1855, Prussia-Mexico, Art. 13 

(which, however, all include broader terms, as ‘Military Equipments,” ‘‘ Munitions of 
War,” “‘Warlike Instruments”). Among “warlike instruments,” those are particularly 
mentioned which are made of iron, steel, brass, copper, bronze and lead. ‘ 


Armaments: 
No. 135—1856, Spain-Sicily, Art. 20 


2. MILITARY CLOTHES AND EQUIPMENT 


(as uniforms, coats of mail, breastplates, and trappings, helmets, morions, and headpieces, 
sword, shoulder, and cartridge belts, straps, and girdles, holsters and cartridge cases): 


All the treaties except: 


No. 30—1795, France-Spain, Art. 2 

No. 35—1797, France-Portugal, Art. 4 

No. 44—1801, France-Portugal, Art. 3 

No. 74—1834, France-Bolivia, Art. 20 * 

No. 88—1839, France-Texas, Art. 6 * 

No. 97—1843, France-Venezuela, Art. 19 * 

No. 99—1843, France-Ecuador, Art. 18 * 

No. 103—1844, France-New Granada, Art. 22 * 

No. 105—1846, France-Chile, Art. 18 * 

No. 110—1847, Sardinia-New Granada, Art. 17 

No. 111—1848, France-Guatemala, Art. 18 * 

No. 120—1851, Denmark-Dominican Republic, Art. 13 * 
No. 123—1852, France-Dominican Republic, Art. 20 * 
No. 128—1855, Dominican Republic-Sardinia, Art."18 * 
No. 1831—1855, Sardinia—Mexico, Art. 9 * 

No. 1383—1855, United States-Sicily, Art. 3 

No. 145—1857, France-New Granada, Art. 22 * 

No. 147—1857, France-Honduras, Art. 18 * 

No. 149—1858, France-El Salvador, Art. 21 * 

No. 160—1859, France-Nicaragua, Art. 18 * 

No. 167—1860, Italy—El Salvador, Art. 21 * 

No. 168—1862, France-Peru, Art. 21 * 

No. 179—1868, Italy-Nicaragua, Art. 14 * 

No. 182—1868, Italy-Guatemala, Art. 15 * 

No. 183—1868, Italy-Honduras, Art. 15 * 

No. 187—1870, Prussia-El Salvador, Art. 22 * 

No. 190—1870, Italy-Mexico, Art. 21 * 

No. 199—1875, Germany-Costa Rica, Art. 25 * 

No. 206—1885, Italy-Uruguay, Art. 15 * 

(all the treaties marked with an asterisk include broader terms, as ‘‘ Military Supplies,” 
“Military Equipments”). 


3. CAVALRY EQUIPMENT 
(as saddles, bridles, girths, and horse-cloths): 


All the treaties except: 


No. 80—1795, France-Spain, Art. 2 
No. 85—1797, France-Portugal, Art. 4 
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. 44—1801, France-Portugal, Art. 3 

. 57—1827, Prussia-Brazil, Art. 11 

. 68—1831, Prussia-Mexico, Art. 12 

. 74—1834, France-Bolivia, Art. 20 

. 88—1839, France-Texas, Art. 6 

. 97—1848, France-Venezuela, Art. 19 

. 99—1843, France-Ecuador, Art. 18 

. 103—1844, France~New Granada, Art. 22 
. 105—1846, France-Chile, Art. 18 

. 110—1847, Sardinia-New Granada, Art. 17 
. 111—1848, France-Guatemala, Art. 18 

. 120—1851, Denmark-Dominican Republic, Art. 13 
. 123—1852, France-Dominican Republic, Art. 20 
. 126—1855, Dominican Republic-Sardinia, Art. 17 
. 130—1855, Prussia-Mexico, Art. 13 

. 181—1855, Sardinia-Mexico, Art. 9 

. 133—1855, United States—Sicily, Art. 3 

. 145—1857, France-New Granada, Art. 22 
. 147—1857, France-Honduras, Art. 18 

. 149—1858, France-El Salvador, Art. 21 

. 160—1859, France-Nicaragua, Art. 18 

. 167—1860, Italy-El Salvador, Art. 21 

. 168—1862, France-Peru, Art. 21 

. 179—1868, Italy-Nicaragua, Art. 14 

. 182—1868, Italy-Guatemala, Art. 15 

. 183—1868, Italy-Honduras, Art. 15 

. 187—1870, Prussia—El Salvador, Art. 22 

. 190—1870, Italy-Mexico, Art. 21 

. 198—1874, Italy-Peru, Art. 13 

. 199—1875, Germany-Costa Rica, Art. 25 

. 206—1885, Italy-Uruguay, Art. 15 


4, PROVISIONS FOR THE USE OF THE TROOPS 
. 186—1870, Colombia-Peru, Art. 19 
. 196—1874, Argentina~Peru, Art. 21 
. 204—1883, El Salvador-Venezuela, Art. 28 


5. ARTICLES SERVING THE TRANSPORT OF ARMIES 
. 91—1840, Sardinia—Uruguay, Art. 11 


6. AMMUNITION CARTS 
‘1836, Portugal-Brazil, Art. 16 


II. NAVAL STORES 


29-1794, United States-Great Britain, Art. 18 (timber for ship-building, tar or 
rosin, copper in sheets, sails, hemp, cordage, and whatever may serve 
directly to the equipment of vessels, unwrought iron and fir planks 


excepted) 


. 45—1803, England-Sweden, Art. 1 (manufactured articles serving directly to the 


equipment of war and police vessels) 


. 58—1827, Great Britain-Brazil, Art. 15 (same as in 1794, United States—Great 


Britain, Art. 18, infra) 


186—1870, Colombia—Peru, Art. 19 (articles for the use of ships) 


No. 
No. 
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196—1874, Argentina-Peru, Art. 21 (articles for the use of ships of war) 


204—1883, El Salvador-Venezuela, Art. 28 (same as in 1870, Colombia-Peru, Art. 


19, infra) 
III. RAW MATERIALS 
SALTPETRE 


1—1778, United States-France, Art. 24 
3—1779, France-Mecklenburg-Schwerin, Art. 13 


. 10—1782, Russia~Denmark, Art. 21 

. 11—1782, United States-Netherlands, Art. 24 

. 13—1788, United States-Sweden, Art. 9 

. 14—1783, Russia-Turkey, Art. 40 

. 18—1786, France-England, Art. 22 

. 19—1786/7, France-Russia, Art. 29 

. 20—1787, Russia-Sicily, Art. 28 

. 23—1789, Denmark-Genoa, Art. 6 

. 29—1794, United States-Great Britain, Art. 18 
. 82—1795, United States-Spain, Art. 16 

. 34—1797, Great Britain-Russia, Art. 11 

. 37—1798, Russia—Portugal, Art. 23 

. 88—1799, United States—Prussia, Art. 13 

. 39—1809, United States-France, Art. 13 

. 40—1800, Sweden—Russia, Art. 2. 

. 43—1801, Sweden—Russia, Art. 26 

. 45—1803, England-Sweden, Art. 1 

. 48—1810, Great Britain-Portugal, Art. 28 

. 51—1818, Prussia-Denmark, Art. 21 

. 55—1826, France-Brazil, Art. 21 

. §7—1827, Prussia-Brazil, Art. 11 

. 58—1827, Great Britain-Brazil, Art. 15 

. 59—1827, Brazil~Hansa Towns, Art. 10 

. 61—1828, Denmark-Brazil, Art. 10 

. 68—1831, Prussia~Mexico, Art. 12 

. 71—1832, Mexico-Hansa Towns, Art. 11 

. 74—1834, France-Bolivia, Art. 20 

. 88—1839, France-Texas, Art. 6 

. 91—1840, Sardinia~Uruguay, Art. 11 

. 97—1843, France-Venezuela, Art. 19 

. 99—1843, France-Ecuador, Art. 18 

. 103—1844, France-New Granada, Art. 22 

. 105—1846, France-Chile, Art. 18 

. 111—1848, France-Guatemala, Art. 18 

. 120—1851, Denmark-Dominican Republic, Art. 13 
. 123—1852, France-Dominican Republic, Art. 20 
. 126—1855, Dominican Republic-Sardinia, Art. 18 
. 128—1855, Spain-Dominican Republic, Art. 23 
. 181—1855, Sardinia~Mexico, Art. 9 

. 130—1855, Prussia-Mexico, Art. 13 

. 138—1855, United States-Sicily, Art. 3 

. 185—1856, Spain-Sicily, Art. 20 

. 145—1857, France-New Granada, Art. 22 

. 147—1857, France-Honduras, Art. 18 

. 149—1858, France-El Salvador, Art, 21 : 
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No. 160—1859, France-Nicaragua, Art. 18 

No. 166—1860, United States-Venezuela, Art. 13 
No. 167—1860, Italy—El Salvador, Art. 21 

No. 185—1869, Prussia~Mexico, Art. 15 

No. 187—1870, Prussia—El Salvador, Art. 22 

No. 199—1875, Germany-Costa Rica, Art. 25 


SULPHUR 
No. 3—1779, France-Mecklenburg-Schwerin, Art. 13 - 
No. 11—1782, United States-Netherlands, Art. 24 
No. 10—1782, Russia-~Denmark, Art. 21 
No. 13—1783, United States Sweden, Art. 9 
No. 14—1783, Russia-Turkey, Art. 40 
No. 20—1787, RussiaSicily, Art. 23 
No. 34—1797, Great Britain-Russia, Art. 11 
No. 37—1798, Russia-Portugal, Art. 23 
No. 38—1799, United States-Prussia, Art. 13 
No. 40—1800, Sweden-Russia, Art. 2 
No. 43—1801, Sweden—Russia, Art. 26 
No. 51—1818, Prussia-Denmark, Art. 21 
. No. 91—1840, Sardinia-Uruguay, Art. 11 
No. 185—1869, Prussia-Mexico, Art. 15 


IRON (AND STEEL), COPPER, LEAD AND BRONZE 
No. 91—1840, Sardinia-Uruguay, Art. 11 


CARBON 


No. 212—1905, Colombia—Ecuador, Art. 20 (with the exceptions then recognized by 
international custom) 


GREEK FIRE 
No. 186—1870, Colombia-Peru, Art. 19 
No. 196—1874, Argentina—Peru, Art. 21 
No. 204—1883, El Salvador-Venezuela, Art. 28 


IV. PROVISIONS 
No. 30—1795, France-Spain, Art. 2 
No. 35-—1797, France-Portugal, Art. 4 
No. 44—1801, France-Portugal, Art. 3 


V. MISCELLANEOUS 


TROOPS 


No. 11—1782, United States-Netherlands, Art. 24 
No. 30—1795, France-Spain, Art. 2 

No. 35—~1797, France-Portugal, Art. 4 

No. 44—1801, France-Portugal, Art. 3 

No. 45—1803, England-Sweden, Art. 1 

No. 133—1855, United States-Sicily, Art. 3 

No. 135—1856, SpainSicily, Art. 20 


HORSES 

No. 1—1778, United States-France, Art. 24 

No. 3—1779, France-Mecklenburg-Schwerin, Art. 13 
No. 11—1782, United. States-Netherlands, Art.f24 


No. 
No. 
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. 13—-1783, United States -Sweden, Art. 9 
. 46—1786, France-England, Art. 22 

. 23—-1789, Denmark—Genoa, Art. 6 

. 80—1795, France-Spain, Art. 2 

. 82—1795, United States-Spain, Art. 16 
. 45—1803, England-Sweden, Art. 1 


. 48—1810, Great Britain—Portugal, Art. 28 

. 53—1824, United States-Colombia, Art. 14 

. §4—1825, United States-Central American Federation, Art. 16 
. 69—1831, United States-Mexico, Art. 18 

. 72—1832, United States-Chile, Art. 14 

. 75—1835, Chile-Peru, Art. 30 

. 77—1836, United States-Venezuela, Art, 17 

. 79—1836, United States-Peru, Art. 13 


. 81—1837, Hansa Towns-Venezuela, Art. 16 


. 86—1839, United States-Ecuador, Art. 17 

. 91—1840, Sardinia-Uruguay, Art. 11 

. 93—1842, New Granada-Venezuela, Art. 22 

. 100—1844, Chile-New Granada, Art. 16 

. 106—1846, United States-New Granada, Art. 17 
. 109—1847, Hansa Towns—Guatemala, Art. 17 


. 112—1848, Hansa Towns—Costa Rica, Art. 16 
. 114—1849, United States-Guatemala, Art. 16 


. 115—1850, United States-El Salvador, Art. 17 

. 118—1851, United States-Peru, Art, 23 

. 119—1851, Brazil-Uruguay, Art. 11 

. 124—1854, Hansa Towns-New Granada, Art. 17 
. 134—1856, Argentina-Brazil, Art. 11 

. 136—1856, Brazil-Paraguay, Art. 14 

. 139—1856, Sardinia—Chile, Art. 24 


. 140—1856, New Granada-Ecuador, Art. 20 


. 142—1856, Argentina—Paraguay, Art. 5 
. 153—1858, United States-Bolivia, Art. 17 


. 164—1860, Hansa Towns-Venezuela, Art. 17 
. 175—1864, United States—Haiti, Art. 20 
. 178—1867, United States-Dominican Republic, Art. 13 


186—1870, Colombia—Peru, Art. 19 


. 189—1870, United States-El Salvador, Art. 17 
. 196—1874, Argentina—Peru, Art. 21 


. 198—1870, United States-Peru, Art. 20 
. 204—1883, El Salvador—Venezuela, Art. 28 
. 208—1887, United States—Peru, Art. 18 


. 212—1905, Colombia-Ecuador, Art. 20 


MULES 


. 91—1840, Sardinia-Uruguay, Art. 11 


VEHICLES 


.  61—1828, Denmark-Brazil, Art. 10 


VESSELS 


30—1795, France-Spain, Art. 2 
35—1797, France—Portugal, Art. 4 
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No. 44—1801, France-Portugal, Art. 3 
No. 45—-1803, England—Sweden, Art. 1 (war and police) 


STEAM-ENGINES 
No. 196—1874, Argentina-Peru, Art. 21 


FUEL 
No. 196—1874, Argentina-Peru, Art. 21 


MONEY 

No. 30—1795, France-Spain, Art. 2 

No. 35—1797, France-Portugal, Art. 4 

No. 44—1801, France-Portugal, Art. 3 

No. 45—1803, England-Sweden, Art. 1 (in coin) 


FREE LIST ARTICLES 


1. Quantity of arms and munitions necessary for the defense of the ship, its crew, and its 
passengers: 
No. 10—1782, Russia~Denmark, Art. 21 
No. 14—1783, Russia-Turkey, Art. 40 
No. 19—1786/7, France—Russia, Art. 29 
No. 20—1787, Russia-Sicily, Art. 23 
No. 34—1797, Great Britain—Russia, Art. 11 
No. 37—1798, Russia-Portugal, Art. 23 
No. 38—1799, United States-Prussia, Art. 13 
No. 40—1800, Sweden-Russia, Art. 2 
No. 43—1801, Sweden—Russia, Art. 26 
No. 51—1818, Prussia-Denmark, Art. 21 
No. 64—1829, Netherlands-Colombia, Art. 18 
No. 90—1840, Netherlands-Texas, Art. 17 
No. 179—1868, Italy-Nicaragua, Art. 14 
No. 182—1868, Italy-Guatemala, Art. 15 
No. 183—1868, Italy-Honduras, Art. 15 
No. 198—1874, Italy-Peru, Art. 13 \ 
No. 206—1885, Italy—Uruguay, Art. 15 
2. All goods which have not been worked into the form of any instrument of war, much less such 
as have been already wrought and made up for any other use: 
No. 1—1778, United States-France, Art. 24 
No. 18—1783, United States Sweden, Art. 10 
No. 18—1786, France-England, Art. 23 
No. 32—1795, United States-Spain, Art. 16 
3. Naval Stores (as cotton, hemp, flax, tar, pitch, ropes, cables, sails, sail cloths, anchors 
and parts of anchors, ship-masts, planks, boards, beams, joists, and wood for construction 
and carpentry): 
No. 1—1778, United States-France, Art. 24 
No. 11—1782, United States-Netherlands, Art. 24 
No. 18—1783, United States-Sweden, Art. 10 
No. 18—1786, France—England, Art. 23 
No. 23—1789, Denmark—Genoa, Art. 71 
No. 832—1795, United States-Spain, Art. 16 
No. 45—1803, England-Sweden, Art. 4? 


1 This provision does not extend to all naval stores. It specifies only hemp, tar, pitch, 

ropes, sails, sail cloths (from Les Sables d’Olonne), and wood for construction and carpentry. 

2 This provision does not extend to all naval stores. It specifies only planks and boards 
(except those made of oak and spars). 
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4, Raw Materials: 


No. 
No. 
No. 
No. 
No. 


No. 
No. 
No. 
No. 


IRON 
1—1778, United States-France, Art. 24 
18—1783, United States-Sweden, Art. 10 
18—1786, France-England, Art. 23 
23—1789, Denmark-Genoa, Art. 7 
82—1795, United States-Spain, Art. 16 


BRASS 
1—1778, United States-France, Art. 24 


. 1383—1783, United States-Sweden, Art. 10 
. 18—1786, France-England, Art. 23 

. 28—1789, Denmark-Genoa, Art. 7 

. 82—1795, United States-Spain, Art. 16 

. 45—1808, England-Sweden, Art, 4 


TIN 
1—1778, United States-France, Art, 24 


. 18—1786, France-England, Art. 23 
. 32—1795, United States-Spain, Art. 16 


LATTEN 
1—1778, United States-France, Art. 24 


. 13—1783, United States-Sweden, Art. 10 
. 82—1795, United States-Spain, Art. 16 


COPPER 
1—1778, United States~France, Art. 24 


. 18—1783, United States-Sweden, Art. 10 
. 18—1786, France-England, Art. 23 

. 82—1795, United States-Spain, Art. 16 

. 45—1803, England-Sweden, Art. 4 


COAL 
1—1778, United States-France, Art. 24 


. 18—1783, United States-Sweden, Art. 10 
. 18—1786, France—England, Art. 23 
. 32—1795, United States-Spain, Art. 16 


LEAD 


. 13—1788, United States-Sweden, Art. 10 
. 18—1786, France-England, Art. 23 


TOBACCO 


1—1778, United States~France, Art. 24 
13—1783, United States-Sweden, Art. 10 
18—1786, France-England, Art. 23 
32—1795, United States-Spain, Art. 16 


5. Precious Metals (GOLD AND SILVER): 


No. 
No. 
No. 
No. 


1—1778, United States-France, Art. 24 (coined and uncoined) 


13—1783, United States-Sweden, Art. 10 


18—1786, France-England, Art. 23 (coined and uncvined) 
32—1795, United States-Spain, Art. 16 (coined and uncoined) 
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6. Manufactured Goods: 
GOODS WOVEN OF ANY MATERIALS 


No. 1—1778, United States—France, Art. 24 
No. 13—1783, United States-Sweden, Art. 10 


CLOTHS, MANUFACTURES OF WOOL, FLAX, SILK, COTTON, WEARING APPAREL WITH THE THINGS 
OF WHICH IT IS COMMONLY MADE 


No. 1—1778, United States-France, Art. 24 

No. 13—1783, United States-Sweden, Art. 10 

No. 18—1786, France-England, Art. 23 

No, 32—1795, United States-Spain, Art. 16 

ARTICLES MADE OF IRON, STEEL AND BRASS 
No. 23—1789, Denmark--Genoa, Art. 6 
IRON IN BARS, STEEL AND BRASS WIRE 
No. 45—1803, England-Sweden, Art. 4 
7. Food-stuffs (as wheat, barley, corn, and grains, spices, oats, smoked and salted flesh, 

dry and salted fish, cheese, butter, beer, oils, wines, sugars, salts, vegetables, and “all provi- 
sions which serve for the nourishment of mankind and the sustenance of life”); 

No. 1—1778, United States-France, Art. 24 

No. 3—1779, France-Mecklenburg-Schwerin, Art. 14 

No. 13—1783, United States-Sweden, Art. 10 

No, 18—1786, France-England, Art. 23 

No. 23—1789, Denmark-Genoa, Art. 7 

No. 32—1795, United States-Spain, Art. 16 

Although at the present time it is recognized that there is a distinction 

between goods absolutely contraband and goods conditionally contraband, 
little note has been taken of the fact that this distinction is, as a matter of 
general practice, very recent. There is not a single bipartite treaty con- 
cluded in the last one hundred and fifty years which makes a clear distinction 
between the two kinds of contraband and there are only two treaties which 
suggest any such distinction at all. A complete analysis of the national 
laws and regulations has not been made, but the indications are that even 
in naval instructions and the like, the distinction is of comparatively recent 
appearance. The distinction was fully recognized at the Second Hague 
Conference in 1907 and was the basis for the rules on this subject drawn up 
in the Declaration of London. Earlier examples of an acknowledgment of 
the distinction may, of course, be found, and the idea itself is usually traced 
to the classifications of Grotius. It seems unnecessary here to elaborate 
the history of the development, but it cannot be said that a clear distinction 
between goods absolutely and conditionally contraband has any deep his- 
torical roots in the development of the subject. See Jessup and Deák, 
Neutrality: Its History, Economics and Law, Vol. I, “The Origins” (1935), 
Chs. IT and III. On the other hand, the distinction as to the destination of 
neutral cargo—on the one hand to the territory of a belligerent and on the 
other hand to the government or the armed forces—is very old and it is easy 
to find in the early practices the roots from which the modern notions about 
goods conditionally contraband have sprung. 
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There has never been a general agreement among the States of the world 
as to just what articles are contraband. From the seventeenth century on, 
many States have taken the position that a contraband list might properly 
be proclaimed by a belligerent during the course of a war and that the bellig- 
erent was subject only to general limitations in deciding upon the specific 
articles which were to be included in such a list. 

As is well known, during the War of 1914-1918, contraband lists were 
enormously extended to a point at which they became practically all- 
inelusive; the distinction between goods absolutely contraband and goods 
conditionally contraband was practically abandoned by a number of States, 
although the United States supported its continuance. 

The attempt made in the Declaration of London to draw up one list of 
goods absolutely contraband and another list of goods conditionally contra- 
band and a third free list, proved to be of practically no value, thus support- 
ing the view of the United States at the Second Hague Conference that it is 
impossible ‘‘to formulate a list of articles on contraband that would continue 
satisfactory for a period of years.” 3 Proceedings of The Hague Peace Con- 
ferences: The Conference of 1907, p. 861. There is nothing in the history of 
the subject to encourage the belief that a useful purpose would be served if 
in this Draft Convention an attempt should be made to draw up a detailed 
contraband list. Itis believed that the same objections apply to an attempt 
to draw even a list of categories. Any such attempt would be in effect an 
admission that the actual solution of the controversies that have arisen in 
the past is impossible. 

At the Second Hague Conference, the British Government proposed that 
the principle of contraband of war be abolished. See 3 Proceedings of the 
Hague Peace Conferences, cit., pp. 844-851, 855-872, 1136-1148. The pro- 
posal failed because of the opposition of Germany, France and Russia, 
but twenty-five States supported the proposal, with Japan, Panama, Ru- 
mania and Turkey not voting. The opposition to the British proposal, as 
expressed by the German delegate, was based on the fact that the suggested 
abolition of contraband was linked with a new description of a type of un- 
neutral service which was said to place a greater restriction on neutral com- 
merce than did the traditional law of contraband. Jbid., p. 871. Monte- 
negro also opposed the British proposal and the United States likewise voted 
against it. The opposition of the United States, however, rested upon 
special grounds and does not seem to have been comparable to the opposition 
of Germany, France and Russia. Loc. cit. | 

In view of the long history of conflict attending the subject of contraband 
and in view of the apparent impossibility of defining it in a satisfactory way, 
it is believed that the only solution lies in reviving the British proposal in 
1907. However, just as the British proposal failed in 1907, any similar 
proposal would probably also fail unless it took account of the traditional and 
inevitable point of view of belligerents who will never tolerate the free ship- 
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ment of essential war materials to the enemy if they have the physical power 
to prevent it. The proposals contained in this Draft therefore contemplate 
some extensions of the belligerent right of blockade. See Section 9, infra. 
With the development of submarines and aireraft and also with develop- 
ments in the use of mines, it is now possible even for States which are not 
dominant maritime Powers to blockade enemy coasts. There will, of course, 
be situations in which the superior power of one belligerent will make a 
blockade by the other State ineffective, but obviously a convention dealing 
with neutral rights can not guide itself by the principle of equalizing unequal 
belligerent power. 

There would seem to be very obvious advantages to neutral trade if trade 
were free except to blockaded places even though notions of blockade be 
somewhat broadened. It is believed that a large part of the difficulty will 
be removed if adequate guarantees are offered for the protection of bona fide 
inter-neutral trade. This makes it necessary to grapple with the extremely 
difficult problem of continuous voyage and ultimate destination. This is 
not, however, an insoluble problem. If neutral States recognize that by the 
assumption of additional duties in regard to exports to belligerents, they can 
achieve a large measure of freedom for their sea-borne commerce, the result 
should be that war would involve less interruption of the commercial life of 
the world than is the case under the existing rules of international law and 
existing situations which make breaches of that law all too frequent. 

Having in mind these considerations, the ensuing articles in this part of 
the Draft suggest a system which may be roughly summarized as follows: 

Trade between two neutral States is free and is protected by a system of 
certificates for the accuracy of which both neutral and belligerent States 
make themselves responsible. As a further protection such vessels may be 
convoyed. 

Neutral States must accept new burdens in regard to the supervision of 
goods received in their ports but intended to pass in transit to a belligerent. 

In Article 48 it is contemplated that a neutral State may enter into a 
tripartite agreement with both belligerent parties relative to certified and 
protected trade with the belligerents in specified commodities of definite 
amounts; instances of somewhat analogous agreements may be found during 
the War of 1914-1918. 

In certain cases quotas may be established to limit the imports of goods 
by a neutral where continuous voyage to a belligerent territory is alleged by 
a belligerent. 

If a neutral vessel wishes to carry goods to a belligerent port or if it desires 
to carry to a neutral port a cargo which may not under the rules be certified, 
the venture is wholly at the risk of the neutral individual, subject to Article 
63, which in certain cases limits the belligerent right to one of preémption. 
This device has been utilized frequently in the past, notably in the Jay Treaty 
of 1794 between the United States and Great Britain, as a means of solving 
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the quandary created by the inability to agree upon a contraband list. In 
all such cases, however, there must be definite assurance regarding the safety 
of the lives of passengers. 

Although it is believed that this system suggests some advantages in 
connection with neutral trade by sea, the problem of trade across land 
frontiers from adjoining neutrals is not wholly disposed of. 

It should also be pointed out that these articles proceed on the theory that 
if a system of certificates of neutrality is adopted, full publicity should be 
given to the movements of certified vessels at sea in order to eliminate the 
possibility of their destruction through inadvertence. In this way it might 
be possible to meet some of the situations which arose between 1914 and 1918 
where commanders of submarines alleged that they fired upon neutral vessels 
by mistake. 

The difficult and largely novel problems of commerce by air are separately 
considered in Part ITI, Section 14, infra. They are touched upon, however, 
in the following tabular analysis which is designed to explain in broad outline 
the practical consequences which would flow from an adoption of the pro- 
posals here set forth: 


ANALYSIS OF TRADE RIGHTS UNDER THIS DRAFT CONVENTION 
(Considered in broad outline) 
What trade is open to the neutral trader? 


1. By SEA 
A. To another neutral he can send with the maximum protection attending 
certified shipments: 
(a) Goods of any kind which are bona fide destined for ultimate use in the 
neutral country, subject to a possible quota limitation. 
(b) All postal correspondence and such postal parcels as meet the test 
of (a). 
(c) All passengers who are not in belligerent service as described in 
Article 62. 
B. To another neutral he can send, subject to the risk of belligerent interception: 
Any goods or passengers whatever regardless of their character or ultimate 
destination, subject to the possibility of the belligerent: 
(a) Condemning the goods if they are: 


(i) arms, ammunition or implements of war ultimately destined for a 
belligerent; 


(ii) other goods which the shipping neutral himself has forbidden to be 
exported; 


(iii) infected by the presence of condemnable goods; 
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(iv) of belligerent ownership and carried in a belligerent vessel or a 
vessel engaged in unneutral service; 


(v) the property of the owner, charterer, or master of a vessel engaged 
in unneutral service; 
(v ) destined by sea for a blockaded port or place; 
(vii) goods in excess of a quota; 
(b) Preémpting the goods at the market price current in the captor’s 
territory plus ten per cent, if they are not condemnable under (a); 


(c) Destroying the goods and the passengers if they are carried in an armed 
belligerent vessel or in a vessel taking direct part in the hostilities or 
exclusively engaged in transporting belligerent troops; 

(d) Arresting the passengers who are in belligerent service as described in 
Article 62; 


(e) Requisitioning the goods if they are not condemnable under (a) and 
are voluntarily present in the belligerent’s territory, against compensation. 


C. To a belligerent he can send any goods or passengers whatever with the mazi- 
mum protection attending certified shipments, tf both belligerents have agreed to 
that shipment. 


D. To a belligerent he can send, subject to the risk of belligerent interception: 
Any goods or passengers whatever, subject to the possibility of the belliger- 
ent: 
(a) Condemning the goods if they are: 
(i) destined by sea to a blockaded port or place; 
(ii) arms, ammunition or implements of war; 
(iii) shipped in violation of the laws of the shipping neutral; 
(iv) infected by other goods; 
(v) of belligerent ownership and in a belligerent vessel or a vessel 
engaged in unneutral service; 
(vi) the property of the owner, charterer, or master of a vessel engaged 
in unneutral service; 
(b) Preémpting the goods if they are not condemnable under (a); 
(c) Destroying the goods and the passengers if they are carried in an 
armed belligerent vessel or in a vessel taking direct part in the hostilities 
or exclusively engaged in transporting belligerent troops; 
(d) Arresting the passengers who are in belligerent service as described in 
Article 62; 
(e) Requisitioning the goods against compensation if they are not con- 


SECTION 5 503 


demnable under (a) and are voluntarily present in the belligerent’s terri- 
tory. 


In other words, the substance of the doctrine of absolute contraband plus 
continuous voyage is retained and the doctrine of conditional contraband is 
given up and replaced by a right of preëmption. The doctrine of continuous 
voyage is admitted as to blockade only when the last lap of the voyage to the 
blockaded port or place is by sea. | 


E. From a belligerent he can obtain any goods or passengers whatever with the 
maximum protection attending certified shipments, if both belligerents have agreed 
to that shipment. 
F. From a belligerent he can obtain, subject to the risk of belligerent interception: 
Any goods and passengers whatever subject to the possibility of the bellig- 
erent: 
(a) Condemning the goods if they are: | 
(i) of belligerent ownership and in a belligerent vessel or a vessel 
engaged in unneutral service; 
(ii) the property of the owner, charterer, or master of a vessel engaged 
in unneutral service; 
(iii) goods which have left by sea a blockaded port or place; 
(b) Destroying the goods and the passengers if they are carried in an 
armed belligerent vessel or in a vessel taking direct part in the hostilities 
or exclusively engaged in transporting belligerent troops; 
(c) Arresting the passengers who are in belligerent service as described in 
Article 62; 
(d) Requisitioning the goods if they are voluntarily present within the 
belligerent’s territory, against compensation. 
In all the above cases the vessel, if certified, is always safe from seizure 
unless it enters a blockade zone; if uncertified, it may be: 
(a) Destroyed only as under existing law; 
(b) Condemned if: 
(i) it intends to run a blockade; 
(ii) its master or owner knew that the cargo intended to run a blockade 
by sea; 

(iii) more than half the cargo is subject to condemnation; 

(iv) itis a belligerent vessel or a vessel assimilated to a belligerent vessel 
under the provisions concerning unneutral service and transfer of flag 
(Sections 7 and 8); 

(c) Requisitioned against compensation if it is voluntarily present in a 
belligerent’s territory. 
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2. By AIR 


The difference from shipments by sea is that certified aircraft must be 
convoyed and uncertified aircraft may always be forced to deviate to facili- 
tate visit and search, and that a blockade by air is not provided for. 

In certified and convoyed aireraft the neutral can send to another neutral 
all postal correspondence; all passengers who are not in belligerent service; 
and all cargo and parcel post which have a bona fide ultimate neutral destina- 
tion, subject to a possible quota limitation. In certified and convoyed air- 
craft the neutral can also send to a belligerent anything or any persons if both 
belligerents agree. 

Such aircraft are not subject to any interruption by the belligerent except 
that they may be forced to avoid flying over or through the scene of naval 
or aerial combat and they may not fly through or over a blockade zone. 

In uncertified aircraft, the neutral may send any persons or cargo to an- 
other neutral or to a belligerent subject to the risk of interception by a 
belligerent. The intercepting belligerent may require them to deviate and 
alight for visit and search and such aircraft must be prepared (as by carrying 
extra fuel supplies) for such deviation. The rules for condemnation or pre- 
emption are the same as for shipments by sea with the following exceptions: 

(a) The rules regarding blockade do not apply; 

(b) Neutral aircraft in belligerent territory may not be requisitioned; 

(c) All uncertified aircraft destined for belligerent territory may be 

condemned. 


nn 


What protection has the belligerent against the possibility that the 
sinews of war will go to his adversary? 


In regard to continuous voyage through a neutral: 


He has ‘or certified shipments the right to supervise the loading and un- 
loading with the privilege of court proceedings at the point of loading and 
at the point of destination, and the right of capture if the vessel enters a 
blockade zone. 

He has the possibility of imposing a quota on importing neutrals. 

He has the right to stop anything in uncertified vessels which is bound 
for his adversary, although in some cases he has to pay the neutral for it. 

He gives up the right to condemn conditional contraband but may pre- 
empt it and he has a broad right of blockade. 

He has no control over postal correspondence which may go on to his 
adversary after reaching an adjacent neutral in a certified or uncertified 
ship, but he has over parcel post the same control which he has over 
cargoes. 

In regard to direct voyages to his adversary: 


He has a broad right of blockade. 
He may condemn absolute contraband narrowly defined. 
He may preémpt conditional contraband. 
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(A) TRADE BETWEEN NEUTRALS 
ARTICLE 40 


Except as otherwise provided in this Convention, a belligerent may not 
interrupt trade in neutral vessels between two neutral ports. 


COMPARABLE TEXT 
Institut de Droit International, 1898: 


Art. 45. La liberté de commerce est assurée aux neutres. Les 
belligérants ne peuvent, comme tels, leur interdire ou les empêcher 
d’entrer dans les ports, ni des nations neutres, ni des belligérants, 4 
l’exception des ports régulièrement bloqués. . . . 


COMMENT 


This is a general statement of a basic principle established in international 
law. Any such general statement, however, must necessarily be qualified. 
For example, the exercise of the belligerent right of visit and search (see 
Section 6) is in a sense an interruption of trade, yet it is permitted even if 
the neutral vessel is engaged in a legitimate voyage between two neutral 
ports. À more serious interruption is occasioned if, as a result of visit and 
search, the belligerent has reasonable grounds for suspecting a concealed 
belligerent destination. In some such cases, the neutral vessel may be sent 
into port for prize proceedings. See Articles 60 and 61. Even though the 
court finds that the vessel should be released, if there is probable cause for 
capture, no damages will be awarded and the voyage may have been sub- 
jected to a serious interruption. If the prize court finds, for example, proof 
of an intention to run a blockade, the voyage may be completely terminated 
by the condemnation of the vessel. Despite such exceptions the principle 
is an important one and should be stated. The principle includes, for ex- 
ample, the specific rule that a belligerent may not blockade a neutral coast 
(cf. Article 68). The principle as here stated refers to genuine inter-neutral 
trade and does not preclude interruption of trade ostensibly between neutrals 
but actually between a neutral and a belligerent even though the goods pause 
transiently in neutral territory. 

The principle stated in this article has often been reiterated by neutral 
States; for illustrative examples, see Deák and Jessup, Collection of Neu- 
trality Laws (1939): Austria, Decree of 1854, Sec. 5, p. 44, and Order of 1870, 
Sec. 2, p. 47; China, Regulations of 1904, Sec. 18, p. 388, and Mandate of 
1914, Sec. 23, p. 393; Sweden, Decree of 1800, p. 948. 


(B) CERTIFICATES OF NEUTRALITY 
ARTICLE 41 


A neutral State may issue certificates of neutrality in accordance with 
the rules laid down in Annex II to this Convention. 


COMPARABLE TEXTS 
American Institute of International Law, 1917: 


Art. 33. En cas de guerre, les autorités locales des pays neutres sont 
spécialement chargées de. . . ` 
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3. Viser les papiers de bord des navires de commerce qui sortent du 
port du pays. Ce visa servira à attester la nature des marchandises que 
portent les navires, afin de les exonérer du droit de visite. 


International Law Association, 1920: 

Art. 32c. If the ship’s papers include a certificate from the Govern- 
ment official at the port of lading specially appointed for that purpose, 
together with a certificate from the belligerent’s consul or agent or from 
the consul or agent of an allied Power and the shipper’s own sworn 
declaration, such papers shall be accepted as sufficient evidence of the 
true nature of the ship’s cargo and of the ship’s destination. 

Subject to the above provisions, and unless any other arrangements 
have been agreed upon between the belligerent and the neutral Power, 
ships under convoy are liable to visit and search. 


COMMENT 


In the General Comment on this section of the Draft Convention, mention 
has been made of certificates of neutrality to be issued by a neutral State to 
a merchant vessel engaged in genuine inter-neutral trade. Under Article 48, 
infra, such certificates of neutrality may in special cases be issued for trade 
between a neutral State and a belligerent. 

It is necessary to enter into some detail in setting up the system of certifi- 
eation. These details may need to be modified from time to time without 
changing the general underlying principle. It is therefore deemed preferable 
to include the details in an Annex to the Draft Convention. Cf. the dis- 
cussion of the uses of annexes in the Comment on Annex I, infra. Full 
discussion of the rules will be found in Annex II but the following summary 
indicates the general scope of the plan. 

Neutral certificates are issued by the government of the neutral State 
from which a merchant vessel is to begin its voyage. Av-neutral State of 
discharge countersigns the certificate. : The.certificates are not issued unless 
the neutral State has supervised the loading of the vessel and finds that the 
cargo is a proper one. The neutral countersignor and any belligerent may 
participate in the supervision. The belligerent has the privilege of a resort 
to the courts to prevent the issuance of a certificate in case of fraud, ete. 
The certificate when issued, is attached to the manifest of the vessel and 
forms an integral part of its papers. The certificate testifies to the fact that 
the goods have an actual neutral destination. If a quota has been estab- 
lished (see Article 47 and Annex III), it must also be ascertained that the 
goods fall within the quota. After the certificate is issued, the hatches are 
sealed and the seals must be intact upon the vessel’s arrival at its destination. 

If a belligerent is not satisfied that the certificate was properly issued, the 
neutral State of discharge is bound to give the belligerent an opportunity to 
supervise the unloading of the cargo in its ports and in case the belligerent is 
still not satisfied, the issues are to be determined in a court of the neutral 
State of discharge. As will appear from the articles in Section 6 dealing 
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with the right of visit and search, the fact that the vessel carries a neutral 
certificate entitles it to special privileges on the high seas. 

The idea of some sort of document to assure the free passage of neutral 
vessels, is found as early as 1640. Treaties of the seventeenth and eighteenth 
centuries frequently agreed upon such documents, usually in great detail and 
often with a blank form inserted in the treaty. See Jessup and Deák, 
Neutrality: Its History, Economics and Law, Vol. I, “The Origins” (1935), 
p. 188 ff. This account of the early practices is a brief summary of the 
evidence there presented. The documents were variously known as pass- 
ports, sea-letters and sea-briefs. They were issued by government officials 
of neutral States. They certified to the fact that the vessel was entitled to 
fly the flag of the neutral State, was manned by a neutral crew, did not carry 
contraband or enemy goods and was not destined to a blockaded port. 
Minor variations appeared as other treaty provisions made them appropri- 
ate. Fora relatively recent example of detailed neutral regulations govern- 
ing the issuance of such ‘‘ Royal passports in Latin,” see the Danish decree 
of 1803, Deák and Jessup, Collection of Neutrality Laws (1939), pp. 465-468. 
In short, these passports, on the authority of the neutral State, declared to 
any belligerent warship encountered on the high seas that this vessel and its 
cargo were engaged on an innocent voyage and were not subject to capture. 
The treaties regularly provided that the belligerent warship, upon being 
shown such a passport, would allow the vessel to continue its voyage without 
any further interruption. In many respects the neutral passport and the 
neutral convoy (cf. p. 517 and Article 43, infra) present similar character- 
istics. 

These passports obviously could serve their purpose only under two condi- 
tions. The first condition was that the neutral State and the belligerent 
were agreed upon what constituted a lawful voyage for a neutral vessel, 1.e., 
what articles were contraband, whether the neutral flag covered enemy 
goods, what constituted a blockade, ete. These points were usually covered 
in the same treaty but the result often was merely a shifting of the con- 
troversy to a problem of treaty interpretation. The second condition was 
that the belligerent should be able to trust the good faith and integrity of 
the neutral officials who issued the passports. Unfortunately this condition 
was not met and, in the face of evidence that the neutral officials were either 
careless or venal, belligerents ceased to give to the passports full faith and 
credit. 

The persistence of the belief in the utility of neutral passports is indicated 
by the following regulations providing for them during the later part of the 
eighteenth century and even up into the twentieth century. Apparently 
most of these passports were issued without reference to particular treaty 
authority and their actual utility may be doubted. An examination of the 
Danish documents cited in the following list will show how, after the middle 
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of the nineteenth century, the earlier passport provisions gradually became 
no more than a verification of certain of the usual ships’ papers: Austria, 
1803, Deák and Jessup, op. ctt., p. 39; China, 1904 and 1914, tbid., pp. 388, 
393-394: Denmark, 1803, 1854, 1861, 1870 and 1877, ibid., pp. 465-468, 
499, 523, 500, 491; Hamburg, 1778 and 1854, ibid., pp. 683, 637; Prussia, 
1778 and 1861, ibid., pp. 650, 659; Norway, 1848, ibid., p. 832; Sweden, 1800 
and 1804, tbid., pp. 949, 952. Cf. also the Swedish convoy regulations of 
1915, ibid., p. 965. 

Around the seventeenth century one also finds examples of passports or 
safe-conducts issued by belligerents to neutral vessels. The issuance of 
such a document rested solely in the discretion of the belligerent and was 
granted or withheld as an act of favor or as self-interest dictated. Cf. also 
Comment on Article 48, infra. This type of document found its counterpart 
during the World War in the British ‘‘Navicert” system. The following 
description of it is based chiefly upon Ritchie, The ‘‘ Navicert” System During 
the World War, Carnegie Endowment for International Peace, Division of 
International Law, Monograph No. 2 (1938). Mr. Ritchie is a former 
official of the British Foreign Office who prepared the study on the basis of 
an examination of the official archives. 

From the point of view of the belligerent (in this case Great Britain), the 
navicert system was used as one aspect of a more general system which to a 
large extent was designed to afford a substitute for the traditional system of 
visit and search on the high seas. Its effective operation was the result of 
agreements with interests in the neutral country of export, the neutral coun- 
try of import and the neutral carriers. It was applicable only to voyages 
between two neutral countries, specifically to voyages from the United 
States to Scandinavia. Its effectiveness was also due in part to the fact 
that the neutral vessels to which it was applied touched at British ports 
before proceeding to their European destinations. From the point of view 
of the neutral shipper or consignee, the navicert system was valuable in that 
it enabled him to know in advance whether his shipment was likely to be 
held up or to be allowed to pass to its destination with a minimum of delay 
and to avoid the cost of insurance against risk of detention. Where trans- 
actions were made f.o.b. an American port, the neutral shipper was less con- 
cerned with these matters but in such cases the interest of the neutral con- 
signee was served in a similar fashion and the neutral carrier was always 
especially benefited by the avoidance of delay for his ships. 

The procedure was briefly as follows: 

An American exporter desiring to send a shipment of goods to a Scandi- 
navian country would submit to an official of the British Embassy in Wash- 
ington à full statement of the transaction. The Embassy would telegraph 
the essential details to London where a special committee known as the 
Contraband Committee, with the aid of other departments, would deter- 
mine, from all the information available to it, whether there was any objec- 
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tion to the shipment. Usually telegraphic communication with the country 
of destination was necessary but in most cases action was taken within forty- 
eight hours after the receipt of the inquiry from the Embassy in Washington. 
In doubtful cases action was delayed. The pertinent information consulted 
in regard to each shipment included an identification of the consignee and 
his bona fides, guarantees against re-export and the relation of the particular 
shipment to quotas established under the “rationing” agreements. Cf. 
Comment on Article 47, infra. The guarantees against re-export were 
sometimes based upon neutral governmental prohibitions of export and they 
were usually supplemented by agreements with neutral organizations in the 
country of destination. In some instances where navicerts were issued and 
later information made the transaction subject to suspicion, the particular 
consignment might be discharged in a British port pending further investi- 
gation, might be placed at once in the prize court, or might be forwarded to 
the neutral port of destination under an agreement that it be held in storage 
pending further decision. In general, when no objection was perceived to 
the shipment, the navicert was issued and the vessel with its cargo was al- 
lowed to proceed to its destination. In all cases, however, the vessel, even 
though all items on its manifest were covered by navicerts, was required to 
touch at a British port where the British officials could apply a further check 
to assure the absence of fraud. The delays involved, however, in the case 
of vessels so documented, seems to have been very slight. A further bellig- 
erent check upon the shipments was afforded by examination on the dock in 
the American port when the vessel was being loaded. An inspector desig- 
nated by the British Consulate supervised the loading and checked the 
manifest. In some cases bales were x-rayed to ascertain whether undeclared 
objects were included in a certified shipment. 

Although they are of a very different character, certain other precedents 
may be referred to because they illustrate past reliances upon certificates, 
bonds and other documents and have been taken into account in framing the 
proposals in this Draft Convention. 

During the World War, four Latin American States adopted regulations 
denying clearances to any merchant vessels until a consular statement had 
been produced stating the final destination and intermediate ports of call of 
the vessel together with an assurance that it was engaged upon a. purely 
commercial voyage. See Brazil, 1914, Dedk and Jessup, op. cit., p. 90; 
Dominican Republic, 1914-1915, zbid., pp. 544-545; Ecuador, 1914, tbid., 
p. 552; Uruguay, 1914, tbid., p. 1278. A similar statement by the master 
of the vessel was required by Argentina in 1914, ibid., p. 18, and cf. United 
States, 1917, ibid., p. 1093. Some neutral States have required bonds condi- 
tioned upon the delivery of cargo at an indicated destination, e.g.: Hamburg, 
1854, ibid., pp. 637-638; Chile, 1915, zbid., p. 361; United States, 1794, 1805 
and later years, ibid., pp. 1116, 1117, 1119 ff. To like effect is Article 21 of 
the Convention on Maritime Neutrality, Havana, 1928, which provides: 
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Should it be found that a merchantman flying a belligerent flag, by 
its preparations or other circumstances, can supply to warships of a state 
the stores which they need, the local authority may refuse it supplies or 
demand of the agent of the company a guaranty that the said sbip will 
not aid or assist any belligerent vessel. (Zbid., Part II, No. 35.) 


An interesting example of neutral official certification of the correctness of 
ships’ manifests is found in the Notice to exporters issued by the Treasury 
Department of the United States on January 5, 1915: 


The attention of exporters is respectfully called to the importance of 
having foreign shipping manifests complete and accurate, in order to 
avoid delay incident to search while in transit. 

Cases have occurred where manifests have been incomplete or inac- 
curate, and where it is claimed efforts have been made to conceal the 
nature of the goods carried. Even afew cases of this kind may throw 
suspicion upon other American commerce, and, through delay, work 
injury to our foreign trade. While a shipowner who knowingly becomes 
a party to such a transaction may be liable to such of his patrons as may 
unjustly suffer thereby, still this is not a sufficient protection since it 
does not safeguard other shippers who suffer inconvenience because of 
occasional derelictions of those who inaccurately describe or conceal 
the character of their shipments. 

The Government is making every practicable effort to secure the un- 
interrupted flow of American commerce and to reduce to a minimum 
such delays as may be unavoidable in time of war. It looks with con- 
fidence for coöperation from the American business public to prevent 
such action on the part of shippers as adds unnecessarily to the diffi- 
culties of business at this time. 

Whenever shippers desire such aid in carrying on their foreign busi- 
ness, the Treasury Department will furnish, upon application to the cus- 
toms collector at any port, an officer to supervise the loading of cargo 
and to certify to the completeness and accuracy of the manifest. 

As a further precaution it is suggested that shippers accompany ship’s 
manifest with an affidavit stating that the articles shipped are correctly 
shown by the manifest, and that the packages contain nothing except 
that which is shown thereon. (United States Foreign Relations, 1915, 
Supplement, p. 297.) 


For an example of similar provisions as a prerequisite to securing neutral 
convoy, see the Swedish Proclamation of Oct. 29, 1915, Deák and Jessup, 
op. cit., p. 965. 

The domestic measures adopted by a number of States for the purpose of 
administering the sanctions imposed by the League of Nations on Italy 
during the Ethiopian War, 1935-1936, suggest procedures which might well 
be utilized in carrying out the certification system contemplated by this 
Draft Convention: Regulations were enforced to require exporters to dis- 
close the destination of goods. The possibility of an ultimate destination 
to Italy even though the primary destination was in another State was 
guarded against. Something akin to quota restrictions was also prescribed 
in some eases. The system is fully outlined in Atwater, Administration of 
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Export and Import Embargoes, 1935-1986, 9 Geneva Studies No. 6 (1938), 
and see also Deák and Jessup, op. cit., p. 1036. 

Finally, mention may be made of the so-called Spanish Non-Intervention 
Agreement of August, 1936. This agreement is constituted by the Declara- 
tions of European Governments, the texts of which, taken from a document 
supplied by the French Government, are printed in Padelford, International 
Law and Diplomacy in the Spanish Civil Strife (1939), Appendix I, p. 205 ff, 
Under this agreement there was established an “‘ International Board for Non- 
Intervention in Spain” (Padelford, op. cit., Appendix VI, p. 369 ff.; British 
Parliamentary Papers, Spain No. 1 (1937), Cmd. 5399.) This Board ad- 
ministered ‘‘a system of observation of ships having the right to fly the flags 
of the participating countries, proceeding to the ports of Spain or the Spanish 
Dependencies.” Under this system all such vessels were required to take on 
board one or more ‘‘ Observing Officers”’ charged with the duty of examining 
en route the ship’s papers, of interrogating passengers, officers and crew; and 
“to be present at the unloading of any goods or disembarkation of any per- 
sons in a Spanish port and to require the master to have opened for inspection 
any package which is being unloaded, and which the Observing Officer has 
reasonable grounds for suspecting to contain war material sent in contraven- 
tion of the Non-Intervention Agreement, and to require the master to have 
any necessary unpacking, repacking and sealing-up done. . . .” 

It is unnecessary here to describe the whole system; attention is called to 
it as an example of codperative effort to prevent war material from reaching 
a theater of war by a device other than the traditional belligerent right of 
visit and search. Some of the details of the system present points of simi- 
larity to the suggestions made in this Draft Convention for the regulation of 
inter-neutral trade. It must be remembered, however, that the parties to 
the Spanish Non-Intervention Agreement had not recognized the belligerency 
of the contending forces in Spain and were accordingly not acting in discharge 
of neutral duties. For examples of national legislation to permit the execu- 
tion of the system of observation, see Deák and Jessup, Collection of Neu- 
trality Laws, op. cit., pp. 519, 529, 608, 658, and Padelford, op. cit., Appendix 
ITI, p. 233 ff. 

From the foregoing brief descriptions, it is apparent that both neutrals and 
belligerents have in the past derived satisfaction from a system of certifica- 
tion of vessels and cargoes. The experience under modern conditions, forti- 
fied by the more ancient practices, supports the belief that a somewhat 
similar system might be utilized in the future. The proposals contained in 
the Draft are based upon that belief. 

Certain facts must be taken into consideration in devising such a general 
system. In the first place, the system of certification is proposed as a sub- 
stitute for the belligerent right of visit and search in certain cases. Cf. 
Borchard and Lage, Neutrality for the United States (1937), p. 17. A bellig- 
erent may be expected to welcome such a plan in ag much as it relieves his 
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naval forces from at least part of the burden of patrolling the sea lanes in 
order to prevent contraband of war from reaching his enemy. Modern 
developments in the use of aircraft and submarines make this consideration 
of importance even to States which are not dominant naval Powers. On 
the other hand, the belligerent can not be expected to accept such a proposal 
unless he is satisfied that the guarantees afforded are as valid for the pro- 
tection of his rights as the exercise of the belligerent right of visit and search 
would be. The history of the use of certificates in both recent times and 
during earlier centuries suggests that a belligerent will not rely wholly upon 
the assurance of the neutral governments concerned unless there is complete 
agreement upon the substantive law of neutral rights. For example, the 
British Government was not willing to admit the neutral right of convoy in 
the absence of an agreement upon what was contraband of war. The posi- 
tion is comprehensible; if the Dutch Government being neutral, for example, 
asserts that commodity X is non-contraband and may properly be carried 
by a neutral to a belligerent, Dutch certificates or the declaration of the 
commander of a Dutch convoy that no contraband is being carried will be 
based upon that assertion. The British Government, being a belligerent, 
may have entire confidence in the factual accuracy and the integrity of such 
official Dutch declarations but if the British Government asserts that com- 
modity X is contraband of war, it will not admit that the declaration of the 
Dutch officials affects its right to capture the goods in question. When in 
the Declaration of London of 1909 an agreement was reached upon the 
contraband categories and upon other points of theretofore disputed law, the 
British delegates were willing to accept at the same time a recognition of the ` 
right of neutral convoy. For reasons already indicated, this Draft does not 
attempt to define contraband of war. The system of certificates must there- 
fore be based upon some other agreement between belligerents and neutral 
States. 

It has not been found possible to evolve a formula for agreement upon all 
rights to trade by sea which neutral States may be expected to claim or which 
they may rightfully claim under existing international law. Upon some of 
these rights it is believed that agreement can be reached and it is only for the 
protection of those rights that it is proposed to apply the system of certifica- 
tion. The difficulty of agreement between belligerents and neutrals focuses 
upon. cases in which the neutral seeks to transport, directly or indirectly, to a 
belligerent commodities which the opposing belligerent believes will increase 
the power of resistance or facilitate the waging of war. There is theoretical 
agreement upon trade in non-contraband articles because by definition they 
are articles which are not useful in war. To take the extreme case, the 
belligerent has no objection, legitimate or otherwise, to trade between two 
neutrals far removed from the scene of hostilities where the commodity 
traded in is designed for ultimate consumption in the neutral State. Thus, 
for example, during the Russo-Japanese War in 1904, Japan would have 
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had no objection to the shipment of a cargo of coal from Norfolk, Virginia, to 
Buenos Aires, the coal to be used in a municipal gas-works manufacturing 
illuminating gas for lighting the streets of the latter city. More broadly, it 
may be asserted that belligerents would readily agree not to interfere with 
any genuine inter-neutral trade where no question of continuous voyage or 
of ultimate destination could arise. It is clear, however, from opinions 
expressed by prize courts during the World War, that the concept of ultimate 
destination may be carried to such extremes as to deprive this general propo- 
sition of all value. A few instances may be cited: 

In the case of the Kyzicos (Italian Prize Commission, 1916, Fauchille et 
Basdevant, Jurisprudence ttalienne en matière de prises maritimes (1921), 
p. 57), the court stated that: 


. . . the possibility of adaptation to military uses ought to be af- 
firmed not only for the important quantities of cotton cloth in the form 
of white cloth, but also for all the other fabrics of printed cotton de- 
signed apparently for manufacture of women’s clothing . . . for even 
these fabrics can be used for the manufacture of explosives, as for the 
lining of soldiers’ equipment. (Translation.) 


The court held that these goods were absolute contraband. 

In the case of the Maria (Supreme Prize Court of Berlin, 1915, Fauchille 
et De Visscher, 1914, Jurisprudence allemande en matière de prises maritimes 
(1924), p. 34), the court declared: 


The only fact is that at sometime before the outbreak of the war the 
wheat was sold and shipped to an English importer. As to the rest, 
there were brought forward only assurances of the purchasers that they 
were not army contractors or anything of the sort, and that it was their 
intention to sell the wheat to mills in the neighborhood and their 
branches in order to meet their normal requirements. This may be 
taken as the literal truth but it would still be absolutely uncertain where 
the wheat would in reality have gone, quite apart from the fact that the 
point is not where the corn is ground but for whom and for what the 
flour is intended. 


In the case of the Bonna (Admiralty Division [in Prize] of the High Court 
of Justice of England, 1918, L. R. [1918] P. 123), the court said: 


. . . if it were established that raw materials were imported by: a 
neutral for the manufacture of margarine with an intention to supply 
the enemy with the manufactured article, I should be prepared to hold 
that the doctrine of continuous voyage applied so as to make such raw 
materials subject to condemnation as conditional contraband with an 
enemy destination. 

I should go even further and hold that, if it were shown that in a 
neutral country particular manufacturers of margarine were acting in 
combination with particular producers or vendors of butter, and that the 
intention and object of the combination was to produce the margarine 
in order to send the butter to the enemy, the same doctrine would be 
applicable with the same results. 
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Such extreme belligerent claims can not possibly be sustained under inter- 
national law and this Draft Convention is not framed with a view to meeting 
belligerent demands of that character. There is no principle in international 
law which gives to a belligerent a right to interfere with neutral trade when- 
ever it appears to the belligerent that such trade might in some way benefit 
hisenemy. This Draft is based upon the principles which underlie the whole 
development of the international law governing belligerent and neutral 
rights at sea: 

(a) both belligerents and neutrals have rights which are entitled to 
respect; 

(b) these rights are inherently incompatible in many of their applications; 

(c) the function of international law is to express the working compromise 
upon which the holders of these conflicting interests mutually agree. 

At an international conference, such as that held at London in 1909, it is 
possible through the ordinary conference methods to arrive at some formula. 
The necessity for reaching an agreement may require the delegates to adopt 
a formula which is so vague as to be useless in practice or which, although 
reluctantly adopted, is so unwelcome to particular countries as to induce 
violations or evasions when the rule is put to the test. In framing a Draft 
Convention such as the instant one, the difficulty caused by the immediate, 
necessity for agreement by governments is not present, but its absence is 
offset by the danger of proposing an academic desideratum which could 
never be of value as a suggestion for the future development of the law 
through the action of governments. The articles of this Draft Convention 
dealing with a system of certification, although based upon the practices of. 
States, obviously do not attempt to state existing rules of international law. 
They are essentially proposals for the development of the law through inter- 
national agreement and as such must be framed not only with a view to their 
inherent desirability from one point of view or another but also with a view 
to their possible reception by governments. 

With these considerations in mind, the system of certification here pro- 
posed would afford maximum safeguards to a limited amount of neutral 
trade. Only trade between two neutral States is included—except for the 
special case under Article 48—and the belligerent is offered safeguards against 
the possibility of continuous voyage to an opposing belligerent. Where, 
however, a neutral imports a commodity and that commodity enters into the 
general body of goods and the commerce of the country in such a way as to 
completely lose its identity, the voyage is deemed to have come to an end. 
This conclusion is not altered even if the commodity is utilized in the neutral 
country so that other goods may be exported to a belligerent. In such cases 
the opposing belligerent is bound to protect his interests in ways other than 
the.interruption of the commerce between the first two neutral States. The 
proposed system contemplates the coöperation of both belligerents and 
neutrals in its operation in order that both may be satisfied that the legiti- 
mate objectives of the system are being served. 
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It is desirable at this point to stress the fact that this Draft Convention 
does not make the certification system compulsory. If for any reason a 
neutral individual or a neutral State does not wish to utilize that system, 
trade may be carried on by the neutral, subject to the risk of belligerent 
capture as under existing international law. In the case of a war confined to 
the Mediterranean or the Far East, for example, the neutral Governments 
of the United States and Cuba would scarcely find it necessary to resort to 
the certification system for voyages between New York and Havana. In 
any war, the anticipation of profits may continue, in the future as in the past, 
to induce neutral traders to attempt to carry contraband of war directly or 
indirectly to a belligerent. The status of such uncertified vessels with 
reference to visit, search and capture, is covered by Articles 61 and 62, infra. 
Article 63, however, suggests certain changes in the existing law concerning 
the belligerent’s right to condemn prizes. 

For special rules concerning traffic by air, see Part III, Sections 14 and 15, 
infra. 

ARTICLE 42 


(1) Prior to the clearance of a vessel with a certificate of neutrality from 
its territory, a neutral State shall give a public notice of departure containing: 
(a) The name of the vessel, its tonnage, time of departure, approximate 
route, destination, probable time of arrival thereat and general 
description of the ship and its cargo; 
(b) If the vessel is convoyed, an adequate identification of the con- 
voying warship or warships. 

(2) If the announced departure of the vessel is delayed, or if other 
announced details are altered, a corrected notice shall be issued. 

(3) A certified copy of the notice shall be given to the master of each 
vessel named therein. 

(4) Aneutral State may also give publicity by radio to notices of departure. 
Upon the request of a belligerent, a neutral State shall use the radio facilities 
at its disposal to bring to the knowledge of belligerent warships or aircraft 
at sea notices of departure, but such messages may not be sent in code. 


COMMENT 


In the past, neutral vessels have sought to evade belligerent visit and 
search even when on legitimate voyages, for fear that they would be brought 
into a belligerent port for prize court proceedings. They have therefore 
often sought to cloak their departures and to proceed as secretly as possible. 
During the World War this tendency was enhanced through fear of attack by 
submarines; vessels were frequently camouflaged to make their detection at 
sea more difficult. On the contrary, the system of certification proposed in 
this Draft Convention must proceed on the theory that the greatest safety 
will be obtained by neutral vessels with certificates of neutrality if their 
movements are fully known to belligerent naval arid aérial forces at sea. 
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It is particularly necessary to avoid giving submarine vessels cause for con- 
fusing such vessels with uncertified vessels. This and subsequent articles 
are accordingly designed to give full publicity to the movements of certified 
vessels. 

Article 42 requires ‘‘public notice of departure.” It remains for the. 
neutral to determine the exact manner of publication—through special 
governmental bulletins, in regular official journals, in the public press, or 
otherwise. It may be assumed that copies of the notices would as a matter 
of course be furnished to the diplomatic missions or consular representatives 
of interested States. The neutral State is required to give a certified copy 
of the notice to the master of the vessel. 

This article gives to the neutral the option to give notice also by radio. 
If a belligerent so requests, it is bound to use available radio facilities to 
broadcast such notices. This is desirable because the belligerent may be 
unable, because of Article 9, supra, to communicate with submarine or sur- 
face naval vessels or aircraft which are at sea and for the reasons already 
indicated it is desirable that all such vessels should have this information. 
To avoid the possibility of such radio messages being used to transmit mili- 
tary information, the use of code is forbidden. | 

Article 44 adds a further safeguard by requiring distinctive markings for 
certified vessels. 


ARTICLE 43 


A neutral State may convoy by its warships its own merchant vessels or 
those of any other neutral State; provided that all the vessels so convoyed 
have certificates of neutrality issued or countersigned by the convoying 
State; and provided further that no vessel shall be permitted to join the 
convoyed vessels after they leave port. 


COMMENT 


The subject of convoy has a long history (see Gordon, La visite des convois 
neutres, 1935), not all of which is pertinent here because this article does not 
attempt to establish the right of convoy in general. The right of convoy 
under this article applies only to certified vessels; it is thus adopted as a part 
of the system of certification. The convoying State may include in the con- 
voy not only certified vessels under its own flag, but also certified neutral 
vessels flying the flag of another neutral State if the certificate has been 
countersigned by the convoying State. Thus if under Rule 1 of Annex IT, 
Neutral A, a State of discharge, countersigns a certificate issued by Neutral 
B, the State from which the voyage begins, a warship of A may convoy the 
certified vessel. Again under the Rules of Annex IT, Neutral A may issue a 
certificate to a vessel of Neutral B engaged upon a voyage from A to Neutral 
C, the certificate being countersigned by C; the certified vessel may be con- 
voyed by a warship of either Aor C but not of B. This limitation is imposed 
because the purpose of convoy under this Draft Convention is merely to 
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assure the protection of certified vessels and to prevent abuses of the privi- 
leges of certificates. In the case stated, B 1s not in a position to testify to the 
propriety of the certificate and is therefore not given the privilege of con- 
voying the certified vessel even though it flies its own flag. It is thus ap- 
parent that convoys under this Draft Convention are designed to protect the 
system of certification rather than to protect vessels as such. 

As a further safeguard against abuse of the certification system, this article 
provides that no vessel shall be allowed to Join the convoyed vessels on the 
high seas. The neutral State can thus assure itself that only properly certi- 
fied vessels are given the protection of its warship. 

The subject of neutral convoy has been touched upon in the Comment on 
Article 41, supra, p. 507 ff. It was there pointed out that the historic difficulty 
in securing belligerent (especially British) acceptance of a system of neutral 
convoys was due to the underlying disagreement upon such points as the def- 
inition of contraband. When, in the early treaties, agreement was reached 
upon such subjects, the British were willing to accept neutral passports 
which served much the same purpose. When, in the Declaration of London 
of 1909, similar agreement was again reached, British acceptance of the right 
of neutral convoy was not withheld. See Articles 61-62 of the Declaration 
of London, Deák and Jessup, Collection of Neutrality Laws (1939), Part IT, 
No. 32. Since the Declaration of London was not in force during the World 
War and since underlying disagreements on neutral rights existed, the British 
opposition to neutral convoys was again asserted. Cf. the discussion of this 
subject by the British and Dutch Governments, Vandenbosch, The Neutral- 
ity of The Netherlands During the World War (1927), Ch. XVI. If the system 
of certificates of neutrality here suggested is accepted, it is believed that the 
right of convoy would meet with no objection. It should be clear that 
neutral States may utilize convoys not necessarily to secure belligerent com- 
pliance with the rules of visit, search and capture applicable to certified 
vessels, but to assure the proper use of their own certificates by preventing 
transshipments at sea, ete. 

For the rules governing visit and search of convoyed vessels under this 
Draft Convention, see Articles 56, 57 and 58, infra. 


ARTICLE 44 


A neutral State shall require vessels to which it issues certificates of 
neutrality, and its warships while engaged in convoying certified vessels, 
to observe the following rules: 

(a) All such vessels and warships shall be painted white, and shall 
have painted prominently on both sides of the ship’s hull and 
superstructure amidships, their national colors in vertical stripes 
not less than one meter wide. Similar stripes shall be painted 
horizontally on the decks or superstructure in a manner readily 
distinguishable by aircraft. 
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(b) All such vessels and warships while at sea shall continuously dis- 
play their flags and the usual running lights, and shall be equipped 
with searchlights or floodlights casting special illumination upon 
the flag and upon the verticaliy and horizontally painted stripes. 


COMPARABLE TEXTS 


Tenth Hague Convention, 1907: 


Art. 5 Military hospital ships shall be distinguished by being 
painted white outside with a horizontal band of green about a meter and 
a half in breadth. 

The ships mentioned in Articles 2 and 3 shall be distinguished by 
being painted white outside with a horizontal band of red about a meter 
and a half in breadth. 

The boats of the ships above mentioned, as also small craft which may 
be used for hospital work, shall be distinguished by similar painting. 

All hospital ships shall make themselves known by hoisting, with their 
national flag, the white flag with a red cross provided by the Geneva 
Convention, and further, if they belong to a neutral State, by flying at 
the mainmast the national flag of the belligerent under whose control 
they are placed. . 

The ships and boats above mentioned which wish to ensure by night 
the freedom from interference to which they are entitled, must, subject 
to the assent of the belligerent they are accompanying, take the neces- 
sary measures to render their special painting sufficiently plain. 


Additional Act to the Public Act of the European Commission of the Danube, 


November 2, 1866, relative to the Navigation of the Mouths of the Danube, 

May 28, 1881: 

Art. 8. Pour assurer, en tout temps, au personnel ainsi qu’aux 
propriétés et ouvrages de la Commission Européenne, le bénéfice de la 
neutralité qui leur est garantie par les articles 21 de l’Acte public du 2 
novembre 1865 et 7 du Traité de Londres du 13 mars 1871, les ingénieurs, 
employés et ouvriers de la Commission Européenne pourrant étre munis 
d’un brassard portant, sur fond bleu, les lettres blanches C. E. D. De 
plus, elle ne sera pas tenue d’arborer, su ses établissements de tout na- 
ture et sur ses embarcations, d’autre pavillon que le sien, lequel est com- 
posé de cinq bandes parallèles, perpendiculaires à la hampe, disposées 
dans l’ordre suivant de leurs couleurs: rouge, blanc, bleu, blanc et rouge, 
la bande bleue ayant une hauteur double de celle de chacune des autres 
bandes et portant en blanc les lettres C. E. D. 


International Law Association, 1920: 


Art. 4la. Hospital ships shall be distinguishable by being painted 
white on the outside with a horizontal green (red?) band of about 14% 
metre in breadth all along the ship. 

The boats belonging to hospital ships as well as small craft which can 
be used for hospital services shall be distinguished by similar colouring. 

At the same time they shall carry the red-cross flag as adopted in the 
Geneva Convention besides their national colours, and in case they 
belong to a neutral State also at the mainmast the national colours of 
the belligerent Power whom they serve. 

If the above-mentioned ships and boats want to assure themselves 
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during night-time of the respect to which they are entitled, they shall 
take such measures with the consent of the belligerent Power whom 
they accompany as will be necessary to render the colouring which 
distinguishes them sufficiently conspicuous. 

The distinctive marks specified in this Article shall not be used in any 
other way except to protect or indicate the vessels mentioned. 


Resolution Relating to the Scheme of Observation of the Spanish Frontiers by 
Land and Sea, Adopted by the Non-Intervention Committee, March 8, 
1987: 


The naval vessels, while actually engaged in the task of naval ob- 
servation, will fly the pennant which has already been adopted under 
the terms of the North Sea Fisheries Convention. Ships which have 
the right to fly the flags of the countries which are parties to the Non- 
Intervention Agreement will, when proceeding to Spanish ports, after 
having embarked Observing Officers at one of the Observation Ports, 
or having, in lieu thereof, been granted a certificate in the manner 
prescribed in paragraph 20 above, fly also a specially agreed pennant 
to indicate that they have complied with the procedure laid down in 
the paragraph referred to above. 


COMMENT 


As indicated by the COMPARABLE TEXTS, quoted above, the problem of dis- 
tinguishing special vessels by distinctive marks has been faced in other 
international agreements. 

During the World War some vessels were camouflaged to escape detection 
at sea and others were distinctively marked in order to avoid being sunk by 
mistake. 

The absence of customary neutral markings on vessels was frequently 
invoked by Germany in explaining submarine or other attacks on neutral 
vessels. Thus, in explaining the sinking of the Gulflight, the German note 
said: 

The commander could see no neutral markings on it of any kind, that 
is, distinctive marks painted on the freeboard, recognizable at a dis- 
tance, such as are now usual on neutral ships in the English zone of 
naval warfare. In consequence, he arrived at the conclusion from all 
the circumstances that he had to deal with an English steamer and 


attacked submerged. (United States Foreign Relations, 1915, Supple- 
ment, p. 431.) 


See also the explanation of the airplane attack on the Cushing. Ibid. In 
regard to the submarine attack on the Nebraskan, the German Government 
said the submarine had met a vessel 


without a flag and with no neutral markings on hee freeboard . . . no 
appliance of any kind for the illumination of the flag or markings was 
to be seen. . Since the commander of the submarine was obliged 
to assume, from his wide experience in the area of maritime war, that 
only English steamers, and no neutral steamers, traversed this war area 
without flag and markings, he attacked the vessel with a torpedo in the 
conviction that he had an enemy vessel before bim. (Lbid., pp. 468-69.) 
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The German note of February 16, 1915, to the United States, in regard to 
the German declaration of a war zone in the North Sea of February 4, 1915, 
said: 

The British Government would then be in a position to render the 
German measures illusory if their merchant marine persists in the misuse 
of neutral flags and neutral vessels are not marked in some other manner 
admitting of no possible doubt. (Jbid., pp. 112, 114.) 


The German memorandum on unrestricted submarine warfare, January 31, 
1917, said enter alia: 

Sailing of regular American passenger steamers may continue un- 
disturbed after February 1, 1917, if— 

(c) The steamers are marked in the following way which must not be 
allowed to other vessels in American ports: On ships’ hull and super- 
structure 3 vertical stripes 1 meter wide each to be painted alternately 
white and red. Each mast should show a large flag checkered white 
and red, and the stern the American national flag. 

Care should be taken that, during dark, national flag and painted 
marks are easily recognizable from a distance and that the boats are 
well lighted throughout. (Zbid., 1917, Supplement I, p. 102.) 


In regard to Belgian relief ships, Germany allowed their passage if they 
carried the Commission’s flag and “‘if they are recognizable by the usual signs 
(z.e., name painted on the sides of the vessel in big letters, and white flag 
with similar designation in red letters) and visibly illuminated at night.” 
Ibid., 1915, Supplement, pp. 1034, 1035. England assured that the Commis- 
sion’s markings would not be used by other ships. Ibid., p. 1034. Follow- 
ing the report of an air attack on a Commission ship, Germany recommended 
the erection of horizontal markings on deck. Jbid., p. 1036. The United 
States Secretary of State, reporting the requests of the Commission, stated: 

All these ships carry plain markings of the commission, and the com- 
mission puts every ship under bond to surrender markings upon reaching 


destination of her service. (Secretary of State to the Ambassador in 
Germany, April 21, 1915, zbid., p. 1037.) 


In 1917, several of the Commission’s ships, in spite of the presence of 
‘commission markings,” were reported attacked by German submarines. 
Ibid., 1917, Supplement 1, pp. 653, 656.) 

During the Spanish Civil War, after an air attack on a French ship, on 
March 8, 1937, the maritime prefecture of Toulon prescribed ‘‘aux bâtiments 
naviguants dans la zone dangereuse, d’avoir le pavillon heut de jour et de nuit 
et de peindre un pavillon de guerre frangais trés apparent sur un roof, mesure 
que les navires de guerre français avaient déjà adoptée. ...” 3 Revue 
Internationale Française du Droit des Gens (1937), p. 202. 

It would not seem that the principle involved in this article is open to 
objection. There remains the purely technical problem of suggesting the 
most easily visible and most distinctive markings. The rules set forth in 
the instant article are merely suggestive. 
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ARTICLE 45 


À neutral State shall use the means at its disposal to prevent uncertified 
vessels from departing from its territory with any simulation of the dis- 
tinctive markings required of certified merchant vessels. 


COMMENT 


Although a neutral State would not be able to prevent uncertified vessels 
from simulating while at sea the distinctive markings of certified vessels, it 
would in general be able to refuse clearance to uncertified vessels which 
sought to leave its ports with such painting. Since uncertified vessels are 
subject to capture by belligerents (see Article 61), they would presumably 
seek to conceal their movements as neutral vessels have in the past (see 
supra, Comment on Article 41). Their adoption of painting which would 
make them conspicuous at sea would suggest a design to mislead belligerents 
into mistaking them for certified vessels. This article is therefore an addi- 
tional safeguard for the system of certification. Cf. the following Article 46. 
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ARTICLE 46 


(1) If an uncertified neutral vessel adopts the distinctive markings of a 
certified vessel, or if a certified neutral vessel violates the privileges of a 
certificate by taking on board, subsequent to certification, any goods or 
persons except in the case of salvage at sea, or by going voluntarily to a 
destination other than that specified in the certificate, the neutral State 
whose flag the vessel is entitled to fly shall: i 

(a) If the vessel is within its territory, provide that the vessel be 
sequestered for the duration of the war or forfeited to the State; 

(b) If the vessel is not within its territory, cancel the registration 
thereof and immediately give notice of the fact to the belligerents 
and to other neutral States. If the vessel subsequently comes 
within its territory, the neutral State shall proceed under paragraph 
(a) of this article. If such vessel is not forfeited under paragraph 
(a), it may not subsequently, during the war, be granted registra- 
tion or a certificate of neutrality by the same or by any other 
neutral State. 

(2) If the flag State does not take the action required by paragraph (a) 
or (b) of this article, any other neutral State may decline to admit that 
vessel to its territory during the war, or, if it enters, may sequester it for the 
duration of the war. 

COMMENT 


This article seeks to establish a sanction to ensure compliance with pre- 
ceding articles designed to safeguard the system of certification. The pen- 
alty of forfeiture through court procedure or cancellation of the registry is 
severe and purposely so. Experience has shown that the temptation to re- 
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sort to fraud for the sake of protecting trade in time of war has often proved 
irresistible and it is desirable to check such tendencies by every available 
means. This article would undoubtedly place upon the signatories of the 
Convention an obligation to provide by law for the contemplated action 
unless under the domestic law of the State the Convention would operate 
proprio vigore to make such proceedings possible. 

It will be noted that three types of fraudulent acts are penalized: first, 
the falsification of the distinctive markings of a certified vessel; second, viola- 
tion of the privileges of a certificate by loading at sea goods not covered by 
the certificate; and third, a like violation consisting in voluntary deviation 
to a destination not specified in the certificate. To the first category, there 
can be no exception. To the second category, it is essential to make an ex- 
ception for the traditional maritime duty of salvage at sea. In the third 
category, the word ‘‘voluntarily”’ is introduced to avoid penalizing a vessel 
which is forced by storm or accident to deviate from its prescribed course. 
For examples of neutral States’ rules penalizing vessels for deviating from a 
prescribed course, see Dedk and Jessup, Collection of Neutrality Laws (1939): 
Brazil, 1914, p. 90; Dominican Republic, 1915, p. 545; Ecuador, 1914, p. 552. 

The burden of imposing the penalties in these cases is placed, in the first 
instance, upon the neutral State whose flag the vessel is entitled to fly (cf. 
Comment on Article 1 (i), supra). Only that State could enforce the penalty 
of cancellation of the registry. If, however, the vessel is not within the 
physical control of the flag State so as to permit actual forfeiture, other neu- 
tral States are required to impose subsidiary penalties in the form of refusal 
of registration and of further certificates of neutrality. If the flag State is 
remiss in the discharge of its duty to penalize, other neutral States may 
impose the penalty of exclusion or of sequestration for the duration of the 
war. Other neutral States would have an interest in imposing such penalties 
since any abuse of the certification system weakens the belligerents’ confi- 
dence in the whole system and thus reacts to the injury of all neutral States 
which make use of the system. 

It will be recalled that Article 20, supra, imposes upon belligerents a duty 
to prohibit their merchant vessels to display neutral flags ‘‘or otherwise to 
represent themselves to be neutral vessels.” That article provides penalties 
for violations of that rule. If a belligerent merchant vessel should simulate 
the distinctive markings of certified neutral merchant vessels, it would clearly 
be subject to the penalties of Article 20. 


(C) QUOTAS 
ARTICLE 47 


(1) A quota limitation is required for imports into a neutral State if de- 
-manded by a belligerent in accordance with the provisions of this article. 

(2) A belligerent may demand that a neutral State publish monthly data 
as to its imports, their amount, value, disposition or ultimate utilization, and 
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data as to its exports, their amount, value and destination, if there are being 
imported into the neutral State goods which 
(a) are publicly listed by any of the belligerents as of use in war; and 
(b) are of a kind which the enemy of the demanding belligerent im- 
ports directly or indirectly; and 
(c) are either imported into the neutral State for export in their original 
or in a processed state, or imported in amounts exceeding normal 
peace time imports, taking into account normal expansion not due 
to supplying war demands in belligerent markets. 

(3) A neutral State shall at once proceed with the publication as de- 
manded. 

(4) However, if the neutral State does not agree that factual conditions 
exist justifying the demand, it shall so notify the demanding belligerent. 
At the same time it shall designate one of its nationals who, with a person 
designated by the belligerent, shall choose a national of a third State; and 
these three persons shall constitute an arbitral board to determine whether 
the factual conditions exist justifying the demand. If a majority of the 
board decides that the belligerent has made out a prima facie case under 
paragraphs (a), (b), and (c) of section (2) of this article, the neutral State 
shall continue the publication as demanded; if a majority of the board | 
. decides that the belligerent has not made out such a prima facie case, the 
neutral State may cease publication. 

(5) If the belligerent is not satisfied by the neutral State’s published 
statements that goods imported by the neutral State are not reaching its 
enemy in their original or in a processed state, it may notify all neutral 
States that it demands the fixing of a quota in accordance with Annex III to 
this Convention. 

(6) The publication of data as required under section (2) of this article 
may be dispensed with if the neutral State consents to the fixing of a quota 
under section (5). 


COMMENT 


To make clear the purpose and effect of this article, it will be well, even at 
the risk of some repetition, to state the whole scheme applicable to trade 
from one neutral to another. 

A cargo going from one neutral to another may be shipped under a certifi- 
cate of neutrality and in that case it is protected by maximum safeguards 
against belligerent interference. If the trade is genuinely inter-neutral and 
not designed to facilitate re-exports to belligerents, it will continue through- 
out the war without interruption. If the shipper is unable to meet the re- 
quirements set forth in Annex IT so as to secure a certificate of neutrality, he 
may still ship his goods in an uncertified vessel at his own risk just as contra- 
band of war has been shipped in the past. If they are intercepted and cap- 
tured by a belligerent, they will be placed in prize court where they may be 
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condemned or preémpted. Articles 61 and 63. If the belligerent suspects 
that goods even though certified are frequently shipped on continuous 
voyages through the neutral to the belligerent, it must be accorded adequate 
means for ascertaining the fact and for intercepting the shipments if its 
suspicions are veritied. It is proposed to accomplish this result by making. 
possible the establishment of a quota system in such cases. A quota or ra- 
tioning system was extensively used during the World War for a like purpose. 

Several steps are required in establishing a quota uncer this Draft Con- 
vention. In the first place the goods in question must be included in a list, 
publicly announced by a belligerent, of goods useful in war; this would be the 
equivalent of what have traditionally been known as contraband lists. Ifa 
commodity is not included in such a list, a belligerent may not under any 
circumstances inte-fere with its importation by any neutral with the possible 
exception of eases where the doctrine of continuous voyage might apply to 
an attempted breach of blockade. In the second place, the goods must be 
of a kind which the opposing belligerent imports, directly or indirectly. 
There would be no reason for invoking this plan, if the commodity in question 
is one which the belligerent produces for export; that fact in itself would neg- 
ative the idea that it was importing such goods through en adjacent neutral. 
The words “‘directly or indirectly” are intended to cover situations in which 
a raw material is not imported by the belligerent but one of its products is so 
imported. In such a case, the quota system may be applicable. In the 
third place, it muss appear that the neutral in question imports the goods for 
direct or indirect export, or that its imports have grown during the war to an 
amount exceeding its domestic requirements. This “statistical argument” 
was frequently invoked by the British Government during the World War. 
A neutral’s domestic requirements are not, however, to be measured solely 
by normal peace-time imports. Neutral A, for example, may have com- 
pleted a few montas before a war unexpectedly breaks out between B and €, 
a large factory for making silk stockings. Its imports of raw silk for this 
factory may barely have begun before the war. There would be no fair in- 
ference of ultimate belligerent destination of A’s imports of raw silk up to the 
limit of the capacisy of the new factory, though a bare statistical comparison 
might suggest suci an inference. It must be borne in mind that this Draft 
Convention does not suggest that any one of these factors proves a belligerent 
destination of the goods in question; it merely provides that where these 
factors coexist, the belligerent is entitled to proceed with the next step 
toward requiring the establishment of a quota. 

This next step is to demand that the neutral publish all available data 
regarding the imports in question. It may thus be able to show that an 
increase in imports is due to the establishment of some new domestic industry 
which has no connection with the war situation, as just suggested. The 
neutral has a duty to respond at once to the belligerent demand. ‘This step 
may be waived if the neutral State consents forthwith to the fixing of a quota. 
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But the neutral in turn may set in motion a procedure for an impartial in- 
vestigation of the reasonableness of the belligerent’s demand. If the bel- 
ligerent is unable to convince a majority of the arbitral board that it has at 
least a prima facie case, the matter is dropped. There is, however, nothing 
to prevent the belligerent from recommencing the procedure at a later time 
on the basis of new evidence to support its suspicions. If the board decides 
that the belligerent has made out a prima facie case, the only immediate 
consequence is that the neutral is required to continue the publication of its 
data on imports and exports. If the data published does not remove the bel- 
ligerent’s suspicion, the belligerent may notify all neutral States that it 
requires the fixing of a quota. 

The details in regard to the method of fixing the quota are set forth in 
Annex III. After receiving the notification, no neutral State may certify a 
cargo of that kind of goods destined to the neutral State in question, until a 
quota has been fixed; after the quota is fixed, cargoes may be certified if they 
fall within an allocated share of the quota. The quota provisions, however, 
apply merely to certified traffic and goods in excess of or in disregard of the 
quota may still be shipped at the shipper’s risk in uncertified vessels. 

It will be noted that the article as drafted applies to all neutral countries 
and not merely to those bordering upon or adjacent to belligerents. The 
rationing system introduced by the British Government early in 1916 had 
reference merely to the European neutrals and particularly the northern 
neutrals. Ina Draft Convention such as this, however, it seems impossible 
to give here any satisfactory description of an ‘‘adjacent”’ or “proximate” 
neutral. Moreover, with the development of aérial transportation, mere 
geographic propinquity is not an essential condition of the contemplated 
situation. In general it will naturally be the neutrals nearest to the belliger- 
ents which would become the entrepôts for concealed belligerent trade. The 
belligerent interest is in checking that trade and it is not to be anticipated 
that in a purely continental war in South America, one of the belligerents 
would invoke this article against Switzerland, for example. 

The British rationing system—later supported by her Allies—in the World 
War, began with the work of a special committee which estimated the normal 
needs of the northern neutrals in respect of commodities which were con- 
sidered to be of particular value to the enemy. Statistics had been ac- 
cumulated for a year by the War Trade Statistical Department and quotas 
were based on annual average ‘‘imports during the three pre-war years to 
1913, allowance being made for neutral exports but not for exports to enemy 
countries, with an addition of some 10% for natural increase of population.” 
The quotas were reviewed quarterly. Ritchie, The ‘‘Navicert” System 
During the World War, op. cit., pars. 30-31. 

The first step toward the establishment of the rationing system is to be 
found in the steps taken in 1914 when various European neutrals, at the 
suggestion of the British and French Governments, imposed embargoes on 
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the exports of certain commodities in order to secure for their importation 
freedom from Allied interference. The enforcement of the export restric- 
tions was in some cases handled by private organizations such as the Nether- 
lands Oversea Trust (N. O. T.) and private associations of merchants in Den- 
mark and in some cases supplemented by legal restrictions on exports. The 
Société Suisse de Surveillance Economique, formed in October, 1915, with the 
approval of the Swiss Government, was the nearest to a rationing organiza- 
tion as distinguished from a consignment organization like the N. O. T. `> Due 
to belligerent dissatisfaction with the efficacy of these controls upon the 
shipment of goods to Germany, the quota system was finally utilized. The 
British procedure already described was supplemented by the work of inter- 
national quota committees; those in London dealt with The Netherlands and 
Scandinavia, those in Paris with Switzerland. In setting the quotas they 
consulted neutral governments and the private neutral organizations already 
referred to. As an illustration, it may be noted that by the end of 1916 
quotas had been fixed for twenty-seven commodities imported by The Neth- 
erlands. Prior to the entry of the United States into the ranks of the bellig- 
erents, the quota agreements were the result of bargaining in which the 
neutrals were by no means devoid of bargaining power. After the United 
States entered the war and required licenses for all exports, the Allied and 
Associated Powers were able to exert sufficient economic pressure to impose 
instead of to negotiate rationing “agreements.” At this stage the quotas 
were based upon minimum neutral requirements instead of upon normal 
pre-war averages. In the later period the system was administered by an 
Allied Blockade Committee assisted by various national belligerent- organiza- 
tions, departments or committees. The history of the above transactions is’ 
drawn from the following sources, inter alia: Guichard, Naval Blockade, 191 4— 
1918 (translation by Turner, 1930); Heckscher et al., Sweden, Norway, Ice- 
land and Denmark in the World War (1930); Parmelee, Blockade and Sea 
Power (1924); Turlington, Neutrality: Its History, Economics and Law, Vol. 
HI, “The World War Period” (1936), Ch. V; Vandenbosch, Neutrality of 
The Netherlands During the World War (1927); United States Foreign Rela- 
tions, 1917, Supplement 2, Vol. II. 

Under Annex III to this Draft Convention, the neutral would share in 
fixing the quota and there would be opportunity for impartial review. From 
the standpoint of the international law governing the contraband trade, even 
if one assumes that under that law in 1916 the doctrine of continuous voyage 
was applicable to goods conditionally contraband, it is not possible to justify 
belligerent action which condemns neutral goods bound for a bordering 
neutral on the theory that some of those goods are destined to pass in transit 
to the opposing belligerent, but which at the same time licenses or permits 
shipments of the same commodities by its own nationals from its own terri- 
tory to the same neutral destinations. Under the British system in the 
World War, what was considered a fair distribution of the total quota was 


ARTICLE 47 527 


made between British and neutral exporters. This arrangement seems to 
assume that the British exports would satisfy part of the normal neutral 
demand while neutral exports would satisfy the abnormal war export de- 
mand. For example, assume that shipment No. 1 of lard goes from New 
York en route to Copenhagen. At the same time shipment No. 2 of lard 
goes from London to Copenhagen under British license. Great Britain is 
not justified in asserting that shipment No. 2 will meet the normal domestic 
demands of Denmark but that shipment No. 1 will be condemned by statis- 
tical proof that it is designed for reéxport to Germany. To prevent a 
belligerent from obtaining an undue advantage by exercising pressure on a 
neutral in the allocation of shares of a quota, Rule 7 of Annex III provides 
that the shares allocated to belligerents shall not exceed the normal amounts 
which the neutral State imported from the belligerent in the peace time 
period upon which the quota is based. It does not seem advisable to go 
further and to penalize a belligerent which requires the fixing of a quota, by 
cutting off its entire share in the neutral’s imports. Nevertheless, the neu- 
tral is free to allocate the quota among other States and may, so far as this 
Draft Convention is concerned, reduce or eliminate the share of the belliger- 
ent in question. However, the belligerent’s request for a quota limitation 
cannot be considered an unfriendly act and general trade treaties or the 
general neutral duty of impartiality might operate to prevent a discrimina- 
tion against one belligerent. 

It will be noted that a concession is made to the belligerent by linking to- 
gether goods which are reéxported in their original form and goods which are 
exported in a processed state. On the other hand the line is drawn against 
the further step suggested by the prize courts during the World War (see 
supra, Comment under Article 41) which would include in the same category 
goods used in the neutral State for the purpose of releasing other products for 
export to a belligerent. It is extremely doubtful, to say the least, whether 
under international law a belligerent is entitled to maintain that a continuous 
voyage includes passage through.a smelter and a rolling mill so that iron ore 
imported by a neutral is on a continuous voyage to a belligerent if it finally 
reaches that destination in the form of steel rails. On the other hand, if an 
airplane is shipped in parts to be assembled in a neutral country whence the 
finished craft is flown or shipped to a belligerent, it is fair to say that the parts 
were originally shipped for a belligerent destination. 

It seems necessary to leave for interpretation and adjustment the decision 
of the question whether a particular article is so transformed that it loses its 
identity and becomes another article or whether it can be said to be the same 
article “in a processed state.” Clearly, coke imported for stoking furnaces 
used in the production of steel for export has reached its final destination in 
the furnace, and the coke is not exported in the shape of steel. The mere 
fact that the importation of coke aids the neutral in making a shipment to 
the belligerent is not sufficient ground for restricting the neutral import. 
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On the other hand if steel sheets are imported and merely cut for use in the 
assembling of tanks and the tanks are exported to the belligerent, it would 
be proper under this article to declare that the steel sheets were exported 
‘in a processed state.” It would seem that the British Prize Court in the 
case of The Baron Stjernblad (L. R. 11918] A. C. 173) went too far in suggest- 
ing that cocoa beans imported into Denmark could be thought of as nitro- 
glycerine destined for Germany because glycerine may be derived from cocoa 
fat and nitro-glycerine made from glycerine. Such a question must be 
determined in the first instance under the procedure established in Annex [II 
for the fixing of quotas and in the second instance by the neutral State 
issuing a certificate or by the courts of the neutral State where the cargo is 
discharged. It will remain true that the diplomatic channel will remain 
open for protests against damages resulting from any decision which a State 
considers contrary to international law or to this Convention. 


(D) TRADE BETWEEN NEUTRALS AND BELLIGERENTS 
ARTICLE 48 


(1) A neutral State may also issue a certificate of neutrality to a vessel 
covered by an agreement made by the neutral State with both belligerents. 

(2) Such an agreement may specify the commodities and define the 
quantities thereof which may be shipped from the neutral State by private 
persons to a belligerent or from a belligerent to a neutral State under 
guaranty of safe passage. 

(3) Such an agreement may be made for specific voyages or for specitied 
periods of time. It may provide for cancellation upon notice in case of 
fraud or violation of its terms. 

(4) Such an agreement may specify that certificates of neutrality may be 
issued even though the shipment be made in a vessel flying a belligezent 
flag. 

(5) Beyond supervision of loading and certification, the neutral State is 
not responsible for the execution of such an agreement. 


COMMENT 


This is the only article in the Draft Convention which specifically safe- 
guards a certain amount of neutral trade with a belligerent, but an examina- 
tion of Article 63 will reveal that even aside from the instant article, a bellig- 
erent may not condemn all neutral cargoes with an enemy destination; in 
some cases he may only preémpt the cargo. It is conceded that this results 
in a limitation upon the traditional right of the neutral to trade with a 
belligerent in non-contraband goods and in goods conditionally contrakand 
if they are not destined for the belligerent government or its armed forces. 
As already explained, however, it has not appeared possible to frame cortra- 
band and free lists and the instant compromises between neutral and bel- 
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ligerent interests are offered in lieu of the traditional ones established in the 
seventeenth century. 

No exact precedent for the type of agreement here contemplated has been 
found but the World War practices suggest that the proposal is by no means 
fantastic. There are a number of examples of what may be considered 
triangular agreements with a neutral as one party, and the Central Powers 
and the Allied Powers as the other two parties. The difference between 
those agreements and the ones contemplated by this article is that the former 
were not actually participated in by all three parties; they were in form sets 
of agreements, Neutral A being a party to both sets and the two belligerent 
sides being parties each to one of the agreements. For example: On August 
18, 1916, Norway concluded an agreement with Great Britain whereby. 
Norway consented that not more than fifteen per cent of her total exportable 
supply of fish would be sent to any other than an Allied country. On 
January 23, 1917, Norway signed an agreement with Germany whereby 
Norway agreed to supply Germany with this fifteen per cent. Without 
going into the details and the difficulties, it may be noted that the two 
opposing belligerents were aware of the arrangements made with their 
enemies and tolerated them because of a realization of Norway’s economic 
and political situation. See Vigness, The Neutrality of Norway in the 
World War (1932), Chs. VI and VII. 


The establishment of the organization desired by the Allies was 
formally approved by the Swiss Federal Council on September 22 
[1915]. This organization was called the Société Suisse de Surveillance 
Economique and is generally referred to as the S. S. S. The agreement 
for its establishment was confirmed by the Governments of Great 
Britain, France, and Italy on October 4, and its members were ap- 
pointed by the Federal Council on the same day. The first meeting, 
held October 11, to draw up the by-laws, was called and presided over 
by the chief of the Swiss Political Department. The operations of the 
S. S. S. as the only authorized consignee, from the Allies, of contraband 
and prohibited exports (other than those monopolized by the Swiss 
Government) commenced on November 16. . . . While the Allies were 
still negotiating with Switzerland for the establishment of the S. S. S.— 
or, to put it the other way, while Switzerland was still endeavoring to 
obtain the highest possible rations of the commodities to be received 
from or through Allied territory and to be consigned to the S. S. S.—an 
agreement was concluded between Switzerland and Germany, on May 
26, 1915, for the mutual grant without special formalities of export 
authorizations for “dispensable” (entbehrlich) commodities. These 
commodities included German coal and iron, which was urgently needed 
by Switzerland. A further agreement containing assurances of mutual 
export authorizations was concluded between Switzerland and Germany, 
with Austria-Hungary adhering, on August 5, 1915. This agreement, 
besides repeating former assurances as to the export of “dispensable” 
commodities, particularly foodstuffs and feedstuffs, provided for the 
release by the Central Powers, before the end of October, of 2,000 car- 
loads of sugar, in return for Swiss export authorizations for 100 carloads 
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of cheese and 50 carloads of condensed milk each month until the end 
of the year. The agreement also provided for the delivery by Switzer- 
land of raw materials (metals, textiles, and rubber) in exchange for the 
delivery by Germany of manufactured and semi-manufactured goods 
containing these materials. As these raw materials were procured by 
Switzerland from or through Allied territory, there was a very large 
transfer of them to Germany, immediately after the agreement was 
made, in anticipation of the establishment of the Allied control through 
the 8.8.8. (Turlington, Neutrality: Its History, Economics and Law, 
Vol. ITI, “The World War Period” (1936), pp. 1384-36.) 


It is quite possible that two belligerents may be in need of two commodi- 
ties which a given neutral exports. Their needs may be so great that they 
are willing to have the neutral supply the enemy with another important 
commodity if their own necessity is satisfied. The economic bargaining 
position of the neutral may be such as to facilitate the conclusion of an 
agreement, essentially tripartite in nature, although it may take the form 
of two bipartite agreements. There seems to be no reason why, in appro- 
priate circumstances, such agreements should not be formalized as contem- 
plated by this article. 

It should be pointed out that where one of these contemplated agreements 
is concluded, a neutral State is privileged to issue a certificate of neutrality 
covering the voyage even though it be in a belligerent vessel. The neutral’s 
responsibility, however, does not extend beyond supervision of loading and 
certification. 


SECTION 6. VISIT, SEARCH AND CAPTURE 
(A) GENERAL 
ARTICLE 49 


(1) A belligerent has the right of visit and search on and over the high 
seas and on or over territorial waters that are not neutral. 

(2) A belligerent may exercise the right of visit and search only by a 
commissioned warship or commissioned military aircraft. Belligerent 
armed merchant vessels or armed non-military aircraft may not exercise 
the right of visit and search. 

.(3) After a captured vessel is in port, or if a neutral vessel is voluntarily 
in port, the vessel may be searched by the public authorities of the bellig- 
erent; but a neutral vessel may not be diverted to port to facilitate search 
except as provided in Article 61 (3). 


COMPARABLE TEXTS 


Convention on Maritime Neutrality, Havana, 1928: 

Art. 1. .. . Warships of the belligerents have the right to stop and 
visit on the high seas and in territorial waters that are not neutral any 
merchant ship with the object of ascertaining its character and na- 
tionality and of verifying whether it conveys cargo prohibited by inter- 
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national law or has committed any violation of blockade. If the mer- 
chant ship does not heed the signal to stop, it may be pursued by the 
warship and stopped by force; outside of such a case the ship cannot be 
attacked unless, after being hailed, it fails to observe the instructions 
given it. . .. 


Institut de Droit International, 1877: 


Sec. 5. Le droit de visite peut être exercé par les vaisseaux de guerre 
de Puissances belligérantes sur des vaisseaux marchands, en vue de 
vérifier leur nationalité, de rechercher les objets susceptibles de saisieet 
de constater une rupture de blocus. Le droit de visite peut être exercé 
depuis le moment où la déclaration de guerre a été notifiée jusqu’à la 
conclusion de la paix. Il est suspendu pendant une trêve ou un armis- 
tice. Il peut s'exercer dans les eaux des belligérants comme dans la 
haute mer, mais non sur les vaisseaux de guerre neutres ni sur ceux qui 
appartiennent ostensiblement à un État neutre. Le commandant du 
vaisseau qui opère la visite doit se borner à l’inspection des papiers de 
bord. Il n’est autorisé à se livrer à une recherche du navire que si les 
papiers de bord donnent lieu de soupconner la fraude ou fournissent la 
preuve de celle-ci, ou s’il y a des motifs sérieux de présumer la présence 
à bord d’objets destinés à la guerre. 


Institut de Droit International, 1888: 


Sec. 1. Les navires de guerre et les forces militaires d’États belligé- 
rants sont seuls autorisés à exercer le droit de prise, c’est-à-dire l’arrêt, 
la visite, la recherche et la saisie des navires de commerce pendant une 
guerre maritime. 

Sec. 8. Le droit de prise ne peut être exercé que dans les eaux des 
belligérants, et en haute mer; il ne peut pas être exercé dans les eaux 
neutres ni dans les eaux qui sont expressément, par traité, mises à l’abri 
des faits de guerre. Le belligérant ne peut pas non plus poursuivre dans 
les eaux des deux dernières espèces une attaque commencée. 


Institut de Droit International, 1898: 


Art. 46. Les navires des neutres admis dans les ports des belligérants 
doivent se soumettre à toutes les visites nécessaires pour constater l’état 
du personnel et la nature des marchandises se trouvant à leur bord, et à 
toutes les mesures prises dans l'intérêt de la sûreté de l’État auquel 
appartient le port. En cas de résistance, l’exécution de ces mesures 
peut, au besoin, être assurée par la force. 


International Law Association, 1920: 
Art. 17F. Search may be carried out by submarines and belligerent 
cruisers either in the open sea or in their own territorial waters, or ports, 
or harbours, but not in neutral territorial waters, or ports, or harbours. 


International Law Association, 1928: 


Art. 3. Belligerent warships have the right to order a merchant 
vessel to submit to visit and search for the purpose of determining her 
character and the nature of the cargo carried. 

A merchant vessel must not be attacked unless she refuses to submit 
to such visit and search after warning or refuses to proceed as directed 
by the belligerent warship after seizure. 
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International Law Association, 1980: 
Art. 1. Belligerents have the right to visit and search on the high 
seas and in territorial waters, other than neutral waters, any merchant 
vessel for the purpose of ascertaining her character and nationality, and 
the character of the cargo carried. 
Art. 3. The right of visit and search can be exercised only by a 
warship of a belligerent State. 


COMMENT 


Paragraph (1) of this article states an unquestioned rule of international 
law and is not deemed to require any explanatory discussion. 

Paragraph (2) is likewise a statement of existing law. The only discussion 
necessary relates to the second sentence of the paragraph which forbids 
armed merchant vessels (and armed non-military aircraft which are their 
aérial counterparts) to exercise the right of visit and search. In the Com- 
ments on Articles 2 and 28, supra, it has been pointed out that the as- 
similation of armed merchant vessels to warships is for certain purposes only, 
notably for the purpose of determining their status in neutral ports. The 
question of their treatment by enemy warships on the high seas is covered 
in the Comment on Article 55, infra. It is not believed that any State in 
recent times has asserted that a merchant vessel, even when armed, is 
privileged to exercise the right of visit and search. To assert the contrary 
would be to return to the régime of privateering which has been abandoned 
in practice since the Declaration of Paris in 1856; see Article 50, infra. 

Paragraph (3) of this article requires some explanation. Two situations 
are envisaged: one, where a vessel has been captured at sea and has been 
brought into port; and two, where a neutral vessel voluntarily puts into 
port. In regard to the first situation, it must be strongly emphasized that 
the rule here stated does not support the practice of diverting vessels to port 
for visit and search without a capture on the high seas. For the express 
prohibition of that practice, see Article 61 (8) and 63 (1), infra. As is noted 
in the Comment on Article 61 (3), it is not permissible for a belligerent to 
divert a vessel to port in the hope of finding there evidence to justify its 
condemnation as good prize. When a vessel has been duly captured, how- 
ever, and libelled as prize, international law does not forbid, in proper cases, 
further search of the vessel in port. The inclusion of this paragraph is neces- 
sary to state an apparent exception to the rule of paragraph (2), since in this 
case the search will be conducted not by the warship, but by the public 
authorities of the belligerent. Although some rules of Prize Law are stated 
in Article 63 of this Draft Convention, no attempt is here made to conclude a 
full code of prize procedure. That subject is here touched upon only inci- 
dentally and what has been said in this Comment is not to be taken as an 
exposition of the procedural rules requiring condemnation ‘‘out of the ship’s 
own mouth” but permitting orders for “further proof.” Cf. Jessup and 
Deák, Neutrality: Its History, Economics and Law, Vol. I, “The Origins” 
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(1935), p. 217 ff.; Baty, “Prize Law and Modern Conditions,” 25 Am. Jour. 
Int. Law (1931), p. 625 at 638, note 37. 

When a neutral vessel voluntarily enters a belligerent port, it is clear that 
it may be visited, searched and captured and that these steps could be taken 
by port authorities rather than by a warship. It would be absurd if the 
belligerent were required to permit the vessel to put to sea before visit and 
search could take place. 

Visit and search of neutral vessels voluntarily present in a belligerent 
port by the public authorities of the belligerent does not appear to have 
ever been challenged as improper. It is specifically provided for in Article 
190 of the Italian Law of War of July 8, 1938. Gazzetta Ufficiale, Supple- 
mento, No. 211, Sept. 15,1988. During the Boer War, the British authorities 
at Aden visited and searched several German vessels. 7 Moore, Digest of 
International Law (1906), pp. 765-766. 

During the World War the practice of visit and search in port was re- 
sorted to on a large scale by the Allied Powers, especially Great Britain. 
The United States apparently acquiesced in this practice (see, e.g., United 
States Foreign Relations, 1915, Supplement, pp. 750-751) when it was applied 
to vessels voluntarily present in the belligerent port. For Italian practice 
see the Bella Scutarina, Fauchille et Basdevant, Jurisprudence italienne en 
matière de prises maritimes (1921), p. 45, and the Ismine, tbid., p. 192. For 
French practice, see the Gorontalo, Fauchille, Jurisprudence francaise en 
matiére de prises maritimes (1919), p. 72. The German High Prize Court 
held in the Primula that the seizure of an enemy vessel by German port 
authorities was ruled by prize law. Fauchille et De Visscher, Jurisprudence 
allemande en matière de prises maritimes (1924), p. 14. See also Verzijl, Le 
Droit des Prises de la Grande Guerre (1924), pp. 298-308. 


ARTICLE 50 
Privateering is and remains abolished. 


COMPARABLE TEXTS 


Declaration of Paris, 1856: 
Art. 1. [identical.] 


Institut de Droit International, 1877: 
Sec. 4. La course est interdite. 
Institut de Droit International, 1888: 
Sec. 2. La course est interdite. 


Institut de Droit International, 1913: 
Art. 12. .. . La course est interdite. 


COMMENT 


It may be unnecessary to repeat this rule laid down in the Declaration of 
Paris, but it is believed that no State today would be unwilling to reaffirm it. 
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The Declaration was signed originally by Austria, France, Great Britain, 
Prussia, Russia, Sardinia and Turkey, but numerous adherences quickly 
followed. See Deák and Jessup, Collection of Neutrality Laws (1939), Part 
II, No. 96. 


The only maritime Powers which, up to the assembling of the Hague 
Conference of 1907, had withheld their formal acceptance of this Decla- 
ration were the United States, Spain, Mexico, Venezuela, Bolivia and 
Uruguay. The United States during the war of 1898, adhered to its 
principles. The refusal of the United States to formally adhere was due 
to the rejection of the “Marcy Amendment” exempting private prop- 
erty from capture at sea. At the Seventh Plenary Meeting of the 
Hague Conference on the 27th Sept. 1907, the delegates of Spain and 
Mexico, in voting on the Convention (No. 7 ) relative to the conversion 
of merchant ships into war ships, declared that their governments ad- 
hered to the Declaration of Paris in its entirety. (Higgins, The Hague 
Peace Conferences (1909), pp. 3-4.) 


It seems proper to assert that the rule has become part of international 
law by virtue of the practice supplementing the wide acceptance of the 
treaty. Numerous States forbade privateering upon the outbreak of the 
Crimean War in 1854, e.g.: Argentine, Deák and Jessup, op. ci., p. 6; Austria, 
tbid., p. 43; Belgium, tbid., p. 57; Brazil, ibid., p. 97; Chile, tbid., p. 359; Bremen, 
ibid., p. 632; Hanover, ibid., p. 639; Lübeck, ibid., p. 645; Mecklenburg- 
Schwerin, tbid., p. 646; Oldenburg, tbid., p. 647; Prussia, ibid., p. 656; 
Hawaii, ibid., p. 638; Tuscany, tbid., p. 714; The Netherlands, zbd., p. 813; 
Norway, tbid., p. 834; Portugal, ibid., p. 902; Spain, tbid., p. 933; Sweden, 
ibid., p. 955. Notwithstanding the wide acceptance of the Declaration of 
Paris, some States felt it necessary to reiterate prohibitions against privateer- 
ing in later years, e.g.: 

1861: Belgium, tbid., p. 58; Breman, tbid., p. 633; Hanover, bid., p. 638; 

The Netherlands, ibid., p. 814; Portugal, ibid. , p. 903; Spain, ibid., 
p. 938; and in 1865 and 1866, Brazil, ibid. 3 pp. 105, 106. 

1870: Belgium, tbid., p. 59; Spain, ibid. +» P. 935. 

1874: Chile, tbid., p. 353. 

1890: Brazil, ibid. ., p. 80. 

1898: Japan, ibid., p. 739; The Netherlands, zbid., p. 817; Venezuela, 

tbid., p. 1265. 

1904: Norway, ibid., z 839; Sweden, 2bid., p. 961. 

1914: Denmark, ibid., 

1933: Mexico, ibid. a p. 769. 


In addition, many States from time to time have refused to admit priva- 
teers into their ports, but such refusals far antedate the abolition of priva- 
teering; see the Comment on Article 29, supra. 

The only recent implications that privateering may still be legal have 
been found in the regulations of Costa Rica, 1924, ibid., p. 444; Denmark, 
1898, ibid., p. 525; and Spain, 1982, tb1d., p. 931; but this interpretation of 
the texts is by no means conclusive. 
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ARTICLE 51 


À certified merchant vessel at sea shall respond to radio or other in- 
quiries from any public vessel, giving full details of its name, flag, certificate, 
route and destination. 


COMMENT 


As explained in the Comments on Articles 42 and 44, supra, the certificate 
system involves the fullest publicity concerning the voyage of a certified 
vessel in order to avoid any interference with it through inadvertence. Pub- 
licity having been given, under Article 42, to its time of departure and route, 
belligerent or neutral warships may be in a position to ascertain by radio its 
location from time to time and thus to check upon the movements of any 
uncertified vessel which might seek to simulate a certified vessel. Such 
radio communications may also serve to make unnecessary the visit and 
search permitted by Article 59. 


ARTICLE 52 


Neutral non-military aircraft, while upon the surface of the water, shall, 
for purposes of visit and search, be treated as surface vessels. 


COMMENT 


Although this article deals with aircraft in a special situation, it is placed 
here rather than in Part III, infra, since an aircraft while on the surface of 
the water is here assimilated to a surface vessel. In the Comment on 
Article 1 (j), supra, it was noted that for purposes of describing the use of the 
term ‘‘aircraft,” “capability of flight is the criterion and not the actuality 
of flight at the moment.” For general purposes, therefore, the view of the 
New York Court of Appeals, there cited, is not accepted. If, however, a 
belligerent warship encounters a non-military aircraft at rest upon the sur- 
face of the water, there seems to be no good reason why the procedure for 
visit and search of surface merchant vessels should not be followed. 


ARTICLE 53 


(1) In order to exercise the right of visit and search, a warship signals 
the vessel as by radio or by firing a blank charge. If such notice does not 
suffice, the warship may fire a projectile across the bows of the vessel. Be- 
fore this or simultaneously, the warship shall hoist its flag, above which at 
night a light shall be placed. The vessel shall reply to the signal by hoisting 
its flag and by stopping atonce. Thereupon the warship sends to the vessel 
a boat manned by an officer and by unarmed men of whom not more than two 
shall accompany the officer on board the vessel. The boarding party may 
examine the ship’s papers and may interrogate persons on board. It may 
inspect the cargo but the cargo may not be broken open or removed. Postal 
correspondence may not be opened or removed. 
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(2) If the vessel when summoned does not stop, attempts to escape, or 
resists visit and search, it may be compelled to stop by force and the bellig- 
erent shall not be responsible for resulting injury to life or property. 

(3) If the visit and search gives rise to a reasonable suspicion that the 
vessel or its cargo is subject to condemnation or preémption, the vessel may 
be captured and brought or sent into port for prize proceedings. 


COMPARABLE TEXTS 
[See also under Article 49] 


Declaration of London, 1909: 


Art. 63. Forcible resistance to the legitimate exercise of the right of 
stoppage, search, and capture, involves in all cases the condemnation 
of the vessel. The cargo is liable to the same treatment as the cargo of 
an enemy vessel. Goods belonging to the master or owner of the vessel 
are treated as enemy goods. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 1. ... 1. Warships of the belligerents have the right to stop 
and visit on the high seas and in territorial waters that are not neutral 
‘any merchant ship with the object of ascertaining its character and 
nationality and of verifying whether it conveys cargo prohibited by 
international law or has committed any violation of blockade. If the 
merchant ship does not heed the signal to stop, it may be pursued by the 
warship and stopped by force; outside of such a case the ship cannot be 
attacked unless, after being hailed, it fails to observe the instructions 
given it. . . . 


Institut de Droit International, 1883: 


Sec. 10. Les navires de guerre d’un État belligérant sont autorisés à 
arrêter, dans les cas prévus par le règlement, tout navire de commerce 
ou privé qu’ils rencontrent dans les eaux de leur État, ou en haute mer, 
et ailleurs qu’en des eaux neutres ou soustraites aux faits de guerre. 

Sec. 11. Le navire de guerre du belligérant, pour inviter le navire de 
commerce à s’arréter, se servira comme signal d’un coup de canon de 
semonce à boulet perdu ou à poudre. Avant ou en même temps, le 
navire de guerre hissera son pavillon, au-dessus duquel, en temps de 
nuit, un fanal sera placé. À ce signal, le navire arrêté hissera son 
pavillon et se mettra en panne pour attendre la visite. Le navire de 
guerre enverra alors au navire arrêté une chaloupe montée par un officier 
accompagné d’un nombre suffisant d'hommes, dont deux ou trois seule- 
ment monteront avec l'officier à bord du navire arrêté, 

Sec. 12. Le navire arrêté ne pourra jamais être requis d'envoyer à 
bord du navire de guerre son patron ou une personne quelconque, pour 
montrer ses papiers ou pour toute autre cause. 

Sec. 13. Le navire de commerce est obligé de s'arrêter: il lui est 
interdit de continuer sa route. $’il le fait néanmoins, le navire de 
guerre a le droit de le poursuivre et de l’arrêter de force. 

Sec. 15. Le droit de visite s'exerce, soit en vue de vérifier la na- 
tionalité du navire arrêté, soit pour constater s’il fait un transport 
interdit, soit pour constater une violation de blocus. 

Sec. 18. La visite, à laquelle doit se soumettre tout navire qui n’en 
est pas exempt en vertu des dispositions des articles 16 et 17, commence 
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par l’examen des papiers de bord du navire arrêté. Si ces papiers sont 
trouvés en règle, ou s’il ne se présente rien de suspect, le navire arrêté 
peut continuer sa route. Pourront de même continuer leur route les 
navires neutres destinés à des expéditions scientifiques, à condition 
qu’ils observent les lois de la neutralité. 

Sec. 19. Si les papiers de bord ne sont pas en ordre, ou si la visite 
opérée a fait naître un soupçon fondé, comme il est dit en l’article qui 
suit, l’officier qui a opéré la visite est autorisé à procéder à la recherche. 
Le navire ne peut s’y opposer; s’il s’y oppose néanmoins, la recherche 
peut être opérée de force. 

Sec. 20. Il y a soupçon fondé dans les cas suivants: 

1. Lorsque le navire arrêté n’a pas mis en panne sur l'invitation du 
navire de guerre; 

2. Lorsque le navire arrêté s’est opposé à la visite des cachettes 
supposées recéler des papiers de bord ou de la contrebande de guerre; 

3. Lorsqu'il a des papiers doubles, ou faux, ou falsifiés, ou secrets, ou 
que ses papiers sont insuffisants, ou qu’il n’a point de papiers; 

4. Lorsque les papiers ont été jetés à la mer ou détruits de quelque 
autre façon surtout si ces faits se sont passés après que le navire a pu 
s’apercevoir de l’approche du navire de guerre; 

5. Lorsque le navire arrêté navigue sous un pavillon faux. 

Sec. 21. Il n’est pas permis aux personnes qui sont chargées d’opérer 
la recherche d’ouvrir ni de rompre des armoires, réduits, caisses, 
cassettes, tonnes, futailles ou autres cachettes pouvant renfermer une 
partie de la cargaison, ni d'examiner arbitrairement les objets faisant 
partie de la cargaison qui se trouvent répandus à découvert dans le 
navire. 

Sec. 22. Dans les cas de soupçon mentionnés au Sec. 20, s’il n’y a 
pas de résistance à la recherche, l’officier qui y procède doit faire ouvrir 
les réduits par le patron, et faire faire la recherche dans la cargaison à 
découvert sur le navire avec le concours du patron. 


Institut de Droit I nternational, 1913: 


Art. 32. Navires publics et navires privés. Arrêt, visite et recherches. 
Tous navires autres que ceux de la marine de guerre, qu’ils appartien- 
nent à l’État ou à des particuliers, peuvent être sommés par un bâtiment 
de guerre belligérant de s’arrêter pour qu’il soit procédé, à leur bord, à 
une visite et à des recherches. 

Le bâtiment de guerre du belligérant, pour inviter le navire à s’arrêter, 
tirera un coup de canon de semonce à poudre et, si cet avis n’est pas 
suffisant, il tirera un projectile dans lavant du navire. Auparavant 
ou en même temps, le bâtiment de guerre hissera son pavillon au dessus 
duquel, en temps de nuit, un fanal sera placé. Le navire répond au 
signal en hissant son propre pavillon et en s’arrêtant aussitôt; dans ce 
cas, le bâtiment de guerre enverra au navire arrêté une chaloupe montée 
par un officier accompagné d’un nombre d'hommes suffisant, dont deux 
ou trois seulement se rendront avec l’officier à bord du navire arrêté. 

La visite consiste en premier lieu dans l’examen des papiers de bord. 

Si les papiers de bord sont insuffisants ou ne sont pas de nature à 
exclure les soupçons, l’officier qui opère la visite est en droit de procéder 
à des recherches sur le navire, et il doit requérir à cet effet le concours 
du capitaine. 

La visite des paquebots-poste doit, comme il est dit à l’article 53, être 
effectuée avec tous les ménagements et toute la célérité possibles. 
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Les navires convoyés par un bâtiment de guerre neutre ne sont soumis 
à la visite que dans la mesure des règles relatives aux convois. 


International Law Association, 1920:. 


Art. 32. All vessels other than those belonging to the navy, whether 
belonging to the State or to private individuals, may be summoned by a 
belligerent ship of war to stop m order that they may be boarded for the 
purpose of visit and/or search. 

In order to request the vessel to stop, the ship of war shall fire a blank 
cartridge as summons, and if this notice does not suffice, shall fire a 
projectile across the bows of the vessels. 

Before this or simultaneously, the ship of war shall hoist its flag, above 
which at night-time a light shall be placed. The vessel shall reply to 
the signal by hoisting its flag and by stopping at once; thereupon the 
ship of war shall send to the vessel a boat manned by an officer and a 
sufficient number of men, of whom two or three only shall go with the 
officer on board the vessel which has been stopped. 

If it is impossible from any cause for the ship of war to send a boat, 
the vessel which has been stopped may be directed to send its own boat 
to the ship of war, with a responsible officer on board, carrying the 
ship’s papers and its bills of lading. 

Resistance to the legitimate exercise of the right of stoppage, search 
or capture involves in all cases the condemnation of the vessel. The 
cargo is liable to be treated as the cargo of an enemy vessel. Goods 
belonging to the master or owner of the vessel are treated as enemy 
goods. 

Art. 32a. The visit consists, in the first place, of an examination of 
the ship’s papers and the bills of lading of the cargo. 

If these papers be insufficient or not of a nature to exclude suspicion, 
the visiting officer is entitled to search the ship, and, for this purpose, he 
shall be entitled to obtain the co-operation of the captain. 

‘” If a search be found impracticable or impossible, or if a preliminary 
search fails to remove the existing, or raises fresh, grounds of suspicion, 
the captor shall be entitled to direct the ship to a port for further search. 

The visit of mail packets shall, as provided in Article 58, be carried 
out with every possible consideration and despatch. 


COMMENT 


All three paragraphs of this article are advanced as statements of existing 
international Jaw so far as general principles are concerned; there may be 
difference of opinion in regard to some of the details. 

In setting forth detailed procedural rules in paragraph (1), the article 
follows a long line of precedents beginning with treaties in the seventeenth 
century. See Jessup and Dedk, Neutrality: Its History, Economics and Law, 
Vol. I, “The Origins” (1935), Ch. VI. In Deák and Jessup, Collection of 
Neutrality Laws (1939), Part II, where treaty provisions for the period 1778- 
1936 are collected, there are seventy-two treaties with detailed provisions 
for the procedure of visit and search and many of these serve as models for 
others. It is immaterial whether the signal to stop given by the visiting 
warship is a cannon shot, a flag or some other signal, so long as it is under- 


ARTICLE 53 539 


stood. The desire for standardizing a procedure applicable to the vessels 
of all nations at sea has tended to crystallize some matters of detail which 
are inherently of minor importance. The instant text suggests that the 
signal may be given by radio although it is realized that the vessel to be 
visited may be without a radio or with one which is out of order. The 
traditional blank charge followed if necessary by solid shot still seems the 
most satisfactory. 

The requirement that the warship shall show its colors is also traditional. 
Cf. the Comment on Article 20, supra. 

That the visiting warship must send its own boat to the visited vessel is 
also well established. The purpose seems to have been two-fold: one, to 
prevent the master or officer of the visited vessel to be overawed or threat- 
ened on board the warship; and, two, to require the active or moving party 
to assume the burden and possible danger of sending off a small boat. As 
examples of typical treaty provisions on this subject, two may be quoted: 

Article 18 of the treaty of the United States with France of September 30, 
1800: 


If the ships of the citizens of either of the parties, shall be met with, 
either sailing along the coasts or on the high seas, by any ship of war, or 
privateer of the other; for the avoiding of any disorder, the said ships of 
war, or privateers shall remain out of Canon-shot, and may send their 
boats on board the Merchant ship, which they shall so meet with, and 
may enter her to the number of two, or three men only, to whom the 
Master or commander of such ship, shall exhibit his passport concerning 
the property of the ship made out according to the form prescribed in 
the fourth Article. And it is expressly agreed that the neutral party 
shall in no case be required to go on board the examining vessel for the 
purpose of exhibiting his papers, or for any other examination whatever. 
(Deák and Jessup, op. cit., Part II, No. 20.) 


Article 17 of the treaty of the Hansa Towns with Venezuela, May 27, 1837: 


In case any merchant ship of one of the Contracting Parties be visited 
by a ship of war of the other, it is agreed that this visit shall only be 
made by a boat, manned with the hands necessary to conduct it, while 
the visiting ship remains out of cannon shot. The examination of the 
papers must absolutely take place on board the visited ship, from which 
they shall not be removed, nor shall the captain or officers be required 
to go on board the examining ship on any pretence. . . . (Ibid., No. 89.) 


Similar provisions have been found in at least thirty other treaties between 
various states made since 1778 (ibid., Nos. 20, 27, 29, 83, 89, 110, 113). In 
thirty-one other treaties made since 1778, the last sentence of the above 
examples is omitted, and provision merely made for the visiting ship to send 
a boat to the visited vessel with a limited number of men (ibid., Nos. 5, 11, 
56, 62, 70, 77, 86, 116). Similar provisions were also contained in many 
treaties prior to 1778. 

A similar provision was included in the draft of a treaty proposed by the 
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United States to Great Britain in 1804, and Madison, Secretary of State, 
commented thereon as follows: 


This regulation is conformable to the law of nations, and to the tenor 
of all treaties, which define the belligerent claim of visiting and searching 
neutral vessels. No treaty can be cited, in which the practice of com- 
pelling the neutral vessel to send its boat, its officers, its people or its 
papers, to the belligerent vessel, is authorized. 

The regulation is founded in the best reasons: Ist. It is sufficient for 
the neutral that he acquiesces in the interruption of his voyage, and the 
trouble of the examination, imposed by the belligerent commander. 
To require a positive and active co-operation on his part in behalf of the 
latter, is more than can be justified on any principle. 2d. The bellig- 
erent party can always send more conveniently to the neutral vessel, 
than this can send to the belligerent vessel; having neither such fit boats 
for the purpose, especially in a rough sea, nor being so abundantly 
manned. 38d. This last consideration is enforced by the numerous and 
cruel abuses committed in the practice of requiring the neutral vessel to 
send to the belligerent. As an example, you will find in the document 
now transmitted a case where neither the smallness and leakiness of the 
boat, nor the boisterous state of the weather, nor the pathetic remon- 
strances of the neutral commander, had any effect on the imperious in- 
junctions of the belligerent, and where the task was performed at the 
manifest peril of the boat, the papers, and the lives of the people. 
(Madison to Monroe, Jan. 5, 1804, 3 American State Papers, Foreign 
Relations, pp. 81, 82, 87.) 


It will be seen from the foregoing that British ships did practice requiring a 
neutral vessel to send out its own boat. The continuation of this practice 
evoked another complaint from the United States, which described the prac- 
tice as “unjustifiable” in 1806. Report of the Secretary of State, Jan. 25, 
1806, 2 ibid., p. 728. | 
In 1805 an American vessel was found by the British captors to have on 
board instructions to resist a belligerent cruiser which insisted on the vessel 
sending out its own boat, but not to resist a cruiser sending its own officer 
on board the vessel. The vessel was condemned for contraband carriage, 
but by way of dictum, the British Vice-Admiralty Court in Halifax said: 
In these instructions the owners are setting up a new law of nations, 
and prescribing to cruisers a restriction in their mode of search, which 
they have no right to do. Cruisers, no doubt, may examine vessels as 
well by ordering persons to come on board their own ship, as by sending 
their own officers; or, in any other reasonable manner, under the re- 
sponsibility of costs, and damages, if they abuse their right. I have no 
scruple in saying, that, if these instructions had been acted upon, or if 
it had appeared that they were designed against British cruisers, that 
I should have held them ground of confiscation. (The Happy Couple, 
[1805] Stewart 65, MacKenzie and Laing, Canada and the Law of Na- 
tions (1988), p. 548.) 


In The Peterhof (1866), 5 Wall. 28, the captain of a British vessel was 
required to send on board the visiting cruiser an officer with papers. The 
Supreme Court said: “The captain of a merchant steamer when brought to 
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by a man-of-war is not privileged from sending his papers on board, if so 
required, by the fact that he has a Government mail in his charge.” See 
also The Eleanor (1817), 2 Wheat. 345. 

In the Russo-Japanese War, the Russian naval forces apparently ordered 
the masters of neutral merchantmen to bring their papers aboard the warship 
(The Arabia, I Hurst and Bray, Russian and Japanese Prize Cases (1912), 
p. 42), but in at least one case the master refused to comply with the order 
and the warship then sent off its own boat to board the merchantman (The 
Knight Commander, ibid., p. 54). l 

The practice of requiring the visited vessel to send men or papers to the 
visiting ship is expressly forbidden, however, by the British Manual of 
Naval Prize Law of 1888 (Art. 198), the Japanese Instructions of 1904 (Art. 
53, 2 Hurst and Bray, op. cit., p. 422), and the German Prize Ordinance of 
1909 (Art. 81, Huberich and King, op. cit., p. 50). According to Verzijl, it 
was expressly permitted during the World War by only one State (Italy, 
Art. 68 of the 1917 rules). Verzijl, Le Droit des Prises dans la Grande Guerre 
(1924), p. 1168. But Article 86 of the Norme di Diritto Marittimo di Guerra 
of July, 1927, expressly provides that, aside from exceptional circumstances, 
the captain of the visited vessel cannot be required to come on board the 
warship with papers. The French naval instructions of 1934, in Article 93, 
require an officer to be sent from the warship, but under Article 94, if the 
warship is unable to launch a small boat because of the condition of the sea, 
and if the captain of the warship thinks the merchant vessel is able to do so, 
he may so request by signal. If the request is refused, the vessel may be 
diverted to port. 2 Recueil général périodique et critique, 1935, Pt. 6, p. ô. 
On diversion, cf. Comment on Article 61 (3), infra. In both these recent 
French and recent Italian instructions, the other traditional formalities in 
line with the instant article are required. 

The exact nature of the “search” which may be carried on, is controversial. 
The issue is drawn broadly between those who assert that “search” means 
merely examination of ship’s papers and interrogation of officers, crew and 
passengers, and those who assert that it includes an actual examination of 
the cargo, including when necessary, the contents of any cask, box, bale or 
other container. The difficulty is enhanced by the uncertain meaning of the 
phrase “breaking bulk” which is frequently used in the discussions of the 
question. Cf. The Sudmark, [1918] A.C. 475. The phrase is sometimes 
interpreted to refer to the opening of any part of the cargo and again seems 
to suggest the opening of hatches and general rummaging in the holds. 

In the seventeenth century, when, as has been noted, the whole subject 
of visit and search was meticulously regulated by treaties, it is clear that 
“search” meant merely the examination of the ship’s papers and the persons 
on board, although, because of the frequent frauds and use of duplicate 
papers, it seems to have been common practice to search the master’s cabin 
for papers not originally produced by him. See, in general, Jessup and Deak, 
Neutrality: Its History, Economics and Law, Vol. I, “The Origins” (1935), 
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Chs. VI and VII. A typical treaty provision is found in Article 7 of the 
Treaty of 1655 between France and the Hansa Towns which provided for 
examination of the papers and expressly forbade the boarding party to 
“ouvrir Aucuns Coffres, Balles, Malles, Tonneauz, ou autres Caisses.” Ibid., 
p. 166, note 31. In 1656 a protest of the Dutch Ambassador to England 
spoke of the “‘illfavoured breaking open of chests and trunks” which he 
stigmatized as “directly contrary to the law of nations.” Jbid., p. 167, note 
33. These early rules were largely inspired by the interest of the captor’s 
government in having the cargo brought in intact so that the admiralty’s 
share of the prize would not be decreased. In the heyday of privateering, 
the likelihood of pillage by a boarding party was very great and led to the 
imposition of heavy penalties for such conduct on the high seas. But the 
rights of neutrals were stressed in this same connection. See summary of 
national laws and decrees in ibid., p. 169, note 38, and the argument of coun- 
sel in The Hendric and Alida, Hay and Marriott, 96, 117-118. 

In 1828, when Mexico announced that she would apply a provision of the 
Spanish Ordinance of 1797, authorizing warships to seize and transship ad- 
mitted enemy property from neutral vessels on the high seas, the British 
Vice-Admiral in the West Indies ordered his subordinates “on finding any 
Vessel which has broken bulk of the cargo of a British Ship at Sea, under any 
pretence whatsoever (except that of saving the goods from the risk of ship- 
wreck) to bring her into the first British Port”; the Vice-Admiral referred 
expressly to the dangers of depredations resulting from the ease with which 
various adventurers obtained privateering commissions from the South 
American States. 15 British and Foreign State Papers, pp. 1212-1215; 
Deák and Jessup, Collection of Neutrality Laws (1939), p.189. Nevertheless, 
it would seem that the abolition of privateering and the concurrent enforce- 
ment of discipline on regularly commissioned naval vessels, led to some 
relaxation of the early rules against “breaking bulk.” 

In 1870, the French naval instructions of July 25 merely provided for an 
examination of the papers; but the additiqnal instructions of the same year 
added a direction to proceed, in case of serious suspicions, to visit the cargo. 
Barboux, Jurisprudence du Conseil des Prises pendant la Guerre de 1870- 
1871 (1872), pp. 141-142, 150-151. Other States likewise adopted after 
1856 rules permitting search of the cargo. Schramm, Das Prisenrecht in 
seiner neuesten gestalt (1913), p. 324, interprets such provisions as permitting 
the opening of cases, bales, etc. 

Holland’s Manual of Naval Prize Law (1888), in Articles 217 to 222, per- 
mits search of cargo if the papers are insufficient to dispel suspicion, but does 
not make it clear whether cases, bales, etc., may be opened: 


217. If, after an examination of the Vessel’s Papers, the Visiting 
Officer is not satisfied that she is not liable to Detention, he should 
proceed to search her. 

218. When the Search has been authorised, the Boat’s Crew should 
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be called on board to assist, and, if required, further assistance should 
be obtained from the Ship. 

219. The Visiting Officer will also be justified in making inquiries 
from the Master and Crew; but he should abstain from all threats or 
intimidation. 

220. During the Search, neither the Master nor any other person 
should be removed from the Vessel without his own consent. 

221. Care should be taken to prevent any irregularity, or any damage 
to the Cargo. 

222. If in the course of the Search the Visiting Officer is satisfied that 
the Vessel is not liable to detention, the Search should be immediately 
discontinued; every thing that has been removed should be replaced as 
quickly and carefully as possible, and the Vessel allowed to pursue her 
course without delay. | 


The Russian instructions of September 20, 1900, 1 Hurst and Bray, 
Russian and Japanese Prize Cases (1912), p. 335 ff., in Articles 21-27, ex- 
plicitly provide for a procedure involving opening of the hold, ete.: 


21. The examination of the whole vessel (or search) should be carried 
out by the officer with the assistance of several of his men, who will leave 
the boat when summoned by him. 

22. The number of sailors coming on board may be four, six, eight, or 
more, according to the size of the vessel to be searched and the views of 
the officer. If it appears that there are not enough men in the boat, 
more may be summoned from the ship by signal. The men selected 
for a search should be intelligent, active, and experienced. 

23. The examination of the holds presents considerable difficulties, 
and may give rise to complaints on the part of neutrals who suffer un- 
deservedly. The officer should, therefore, first consider which portion of 
the cargo appears most suspicious from the want of precision of the 
papers, and should first turn his attention to that portion. The be- 
haviour of the officer and men should be polite, but they must not 
hesitate to do their duty in every particular. 

24. During the examination of the holds the officer is bound to insist 
on the presence of the master at all his proceedings; the officer next in 
rank to the master need only be present if absolutely necessary. 

25. The master while present at the search is bound, on the demand 
of the officer who conducts the search, himself to unlock all locks and 
holds which the officer may wish to examine, to point out any objects 
which require special care in handling, and to show the proper way of 
opening any particular packages (chests, barrels) which may be selected 
for a more detailed examination. If the master should refuse to open a 
hold when requested to do so by the examining officer the vessel is liable 
to be detained. 

26. During the examination or search the officer may, in order to 
make the work easier, put questions to the crew and passengers, in order 
to obtain necessary explanations in regard to the vessel and cargo. It 
is also advisable to pay attention to certain external signs—for instance, 
to the marks which are found on the funnels of the steamers of various. 
companies, and which may be painted over. 

27. The officer should desist from further examination of the vessel 
as soon as he has convinced himself that there is no contraband of war 
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in the cargo, and that there is nothing suspicious in the vessel. Every 
article which has been moved should be put back in its place as quickly 
and carefully as possible, in accordance with the directions of the 
master. 


The following recent prize regulations also provide for search of the cargo, 
although the exact meaning of the provisions is not always clear: 


Japan, 1904, Articles 58-60 (2 ibid., p. 433 ff.): 


58. If, after the visiting officer has examined the ship’s papers, he 
still considers that there is ground for suspicion, he shall search the ship. 

In the case mentioned in the preceding clause, the visiting officer 
may, if it appear necessary to him, cause the boat’s crew to come on 
board the ship and assist him, or he may apply for assistance to the 
warship. 

59. Search shall be conducted in the presence of the master of the 
ship, or of his representative. 

60. The master of the ship, or his representative, shall be made to 
open all places or receptacles which are closed. Should he refuse to do 
so, steps may be taken to meet the emergency. 


Japan, 1914, Article 145 (United States Naval War College, International 
Law Documents, 1925, p. 32): 


Search shall be made together with the master of the vessel or his 
representative. The boarding officer shall require the master of the 
vessel or his representative to open any locked place, furniture, or goods. 
In cases of the preceding two paragraphs, if the master of the vessel or 
his representative refuses to comply, the boarding officer may take steps 
required by the occasion. 


Germany, 1909-1915, Article 90 (Huberich and King, The Prize Code of the 
German Empire (1915), pp. 53-54): 


If upon an investigation of the papers the officer concludes that there 
are grounds to suspect the vessel, he proceeds to a search. This involves 
a more minute determination of the identity of the ship from the state- 
ments in her papers (alterations in external features, marks, shipping 
marks, name plates to be noted) and-an investigation of the correctness 
and completeness of the statements in the ship’s papers regarding the 
status of the vessel and cargo. The search involves an examination of 
the master, the crew (in case there are grounds for suspecting a transfer 
from one flag to another, and the law of the flag determines the national 
composition of the crew, there should be a comparison of the signatures 
of the crew and those on the muster roll), and passengers. No coercion 
by threats is to be used. The vessel and cargo are also to be examined. 
This latter takes place with the assistance of the boat’s crew, which 
may, if necessary, be increased, and, unless the master refuses, in his 
presence. The master shall cause the opening o? the seals and wrap- 
pings, or state the best manner of opening the same. So far as possible 
injuries are to be avoided. 


United States, 1917, Article 48 (United States Naval War College, op. ctt., 
pp. 29-30): 
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If the papers do not furnish conclusive evidence of the innocent 
character of the vessel, the cargo, and voyage, or probable cause for 
capture, the boarding officer shall continue the examination by question- 
ing the personnel or by searching the vessel or by examining her cargo. 
If such further examination furnishes satisfactory evidence of innocence, 
the vessel shall be released; otherwise she shall be seized and sent in for 
adjudication. 


China, 1917, Articles 20 and 21 (2bed., p. 32): 


20. When an officer on board a vessel in a visit finds the vessel is of 
suspicious character after examining its papers, he shall have the right 
to search the vessel. 

21. The search shall be conducted together with the captain of the 
vessel or one acting as his representative. Places or articles which are 
elther sealed or locked shall be opened by the captain of the vessel or 
the one acting as his representative. In case the captain or his repre- 
sentative refuses to comply with the order of the searching party to open 
such articles or places, the latter can take necessary measures in regard 
to the opening of such places or articles. 


Rumania, 1917, Article 19 (5 Bulletin de L'Institut Intermédiaire Interna- 
tional (1921), pp. 338, 342): 


La capture comprend deux dispositions distinctes et indépendantes 
l’une de l’autre: | 

I. La visite maritime, à savoir: la révision détaillée des papiers de 
bord du vaisseau, et si besoin est, de l’intérieur du vaisseau. 

II. Si la visite a donné un résultat négatif, la capture même sera 
opérée, ce qui signifie qu’il sera porté à la connaissance du capitaine ou 
du patron de vaisseau, ou de leurs tenants-lieu, que le vaisseau, le 
chargement ou une part désignée du vaisseau ou du chargement sont 
capturés. Il sera procédé à la prise en possession du vaisseau, exception 
faite pour le cas prévu a l’article 30. 


France, 1934, Articles 102-103 (2 Recueil générale périodique et critique 
1935, Pt. 6, p. 6): 


Art. 102. Examen de la cargaison et des passagers. Si l'examen des 
papiers laïsse à l’officier visiteur un doute quelconque ou confirme un 
soupçon : 

1. Sur la nature ou la destination du chargement, l'officier visiteur 
procédera à la visite de la cargaison, comme il est dit à l’article 103 
CI-après. 

2. Sur la nationalité de l'équipage et des passagers, ou l’objet du 
voyage des passagers, l’officier visiteur vérifiera l'identité de l’équipage 
et des passagers, comme il est dit à l’article 104 ci-après. 

Art. 103. Les opérations nécessaires à la visite sont exécutées par 
les soins du capitaine et de l’équipage du navire visité, sous les yeux et 
suivant les indications de l’officier visiteur, lequel ne doit y procéder 
lui-même qu’en cas de refus. 


Italy, 1927, Article 84 (translation of Norme di Diritto Marittimo di 
Guerra (1927), p. 39): 
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The character and destination of the cargo and of persons on board 
are verified, as a rule, through the examination of ship’s papers and 
documents. If, however, there are motives to suppose that the vessel 
carries contraband of war, or to suspect persons on board, one may pro- 
ceed to the necessary ascertainment (accertamenti). 

If the captain or crew, being duly requested, do not lend their services 
for such ascertainment, the vessel shall be captured. 


On the other hand, the Spanish instructions of 1898 forbade search of 
cargo (United States Naval War College, op. cit., p. 30): 


12. On the visit taking place, it is not permissible to give orders to 
open the hatchways in order to examine the cargo, nor to open any 
article of furniture to search for documents. The ship’s papers pre- 
sented by the captain to prove the legitimacy of the flag and the nature 
of the cargo are the only proof which international law allows. 


During the Russo-Japanese War, Russian visiting officers inspected the 
cargo in the hold of the British vessel, Knight Commander, before deciding 
to destroy the vessel as a prize for carriage of contraband. See Comment on 
Article 61, infra. On appeal to the Russian Supreme Prize Court, claimants 
complained that the examination of the cargo had been superficial, referring 
to the statement of one of the boarding officers that he had no time to open 
the cases, as he had been ordered to hurry. The Imperial Procurator, on the 
other hand, in opposing the claims, pointed out that under the Russian in- 
structions examination of the holds was optional, and not mandatory, with 
the visiting officers. He also stressed the difficulty of a thorough search 
without unloading the vessel. I Hurst and Bray, op. cit., pp. 54, 64, 65, 70. 
The Supreme Prize Court, in its opinion, did not discuss the question thus 
raised. The British Prime Minister Balfour, in replying to a question in the 
House of Commons, indicated on August 11, 1904, that a belligerent had the 
right to examine the cargo of a neutral vessel, although such an examination 
might be very difficult. See Comment on Article 61, infra. 

During the World War, the necessity for a thorough search of the cargo 
was alleged by Great Britain and France in justification of diversion of neu- 
tral vessels to ports for search (frequently involving unloading). Although 
the United States and other neutral States protested against diversion, it 
does not appear that they denied the existence of a belligerent right to search 
the cargoes of neutral vessels at the time of the visit. United States Foreign 
Relations, 1915, Supplement, pp. 324 ff., 578 ff.; ibid., 1916, Supplement, p. 
368 ff.; and see Comment on Article 61, infra. German prize courts likewise 
attempted to justify diversion to port by referring to the impossibility of 
thorough search at sea. See Comment on Article 61, infra. 

It thus appears that today no State, with the possible exception of Spain, 
would claim that the right of visit and search is restricted entirely to an 
examination of papers; and recent practice strongly suggests that the strict 
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rule against breaking bulk, which had its raison d’être in the irregularities of 
privateer warfare, is now considered by most States to be obsolete. 

Paragraph (1) of the instant article seeks to reflect existing law in permit- 
ting the boarding party to “inspect” the cargo while forbidding the breaking 
open or removal of cargo. It was true even with the relatively small vessels 
used in the seventeenth century, as the British correctly asserted in regard 
to modern ocean liners during the World War, that it is impossible at sea to 
move all cargo from the holds so as to examine every container or, for ex- 
ample in a cargo of lumber, to move all the lumber in order to make certain 
that nothing is hidden beneath it. Since there is no doubt that, under inter- 
national law today as in the seventeenth century, the right of visit and search 
is a right exercisable on the high seas, it must follow that search at sea is at 
most a sampling process. If such a sampling, coupled with the examination 
of the ship’s papers and the interrogation of those on board, leads the captor 
to believe that the vessel is subject to capture, he must capture it and assume 
the risk that if he had no probable cause for his action, he or his government 
will be condemned by the prize court to pay damages. See infra, Article 
63 (k). If hehad probable cause, no penalty is imposed even though the ship 
and cargo are released as a result of the prize proceedings. 

One other point mentioned in paragraph (1) of this article is the inviolabil- 
ity of the mails; that subject is fully examined in the Comment on Article 
63 (m) and (n). 

Paragraph (2) of the instant article is undoubtedly a statement of éxisting 
law. A belligerent has a right of visit and search and a neutral vessel has a 
duty to submit thereto. ‘For it is a wild conceit,” said Sir William Scott, 
“that wherever force is used, it may be forcibly resisted; a lawful force 
cannot lawfully be resisted.” The Maria (1799), 1 C. Robinson 340. But 
see Marshall, C. J., in the Nereide (1815), 9 Cranch 388. Neutral States in 
their instructions to their own merchantmen have stressed the duty of sub- 
mission to visit and search, e.g., Austria, Great Britain, China, Denmark, 
Germany, Norway, Sweden, and the United States. Dedk and Jessup, 
op. cit., pp. 38, 44, 47, 209, 210, 388, 470, 484, 486, 492, 504, 525, 635, 834, 
950, 954, 957, 961, 985 and 1159. 

Paragraph (3) is also a statement of existing law which would scarcely be 
questioned in the form here stated. The controversial question is whether 
the vessel may be sent'into port before being captured. On this point, see 
the Comment on Article 61 (3). See also Article 63 (k) for the penalty im-. 
posed on the captor if the prize court finds that the capture was made without 
probable cause. 

Attention should be drawn here to the fact that later articles lay down 
special procedures of visit and search for certified and uncertified vessels; 
see Articles 59 and 61 and cf. Articles 56-58 dealing with certified vessels 
under neutral convoy. 
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ARTICLE 54 


(1) In their action with regard to unarmed merchant vessels, belligerent 
submarines and aircraft must conform to the rules of international law to 
which surface vessels are subject, except as otherwise provided in this 
Convention. 

(2) A submarine or aircraft which does not carry a small boat may direct a 
visited vessel to send its boat to the submarine or aircraft with an officer 
carrying the ship’s papers. 

(3) In particular, except in the case of persistent refusal to stop on being 
duly summoned, or of active resistance to visit or search, a warship, whether 
surface or submarine, or a military aircraft, may not sink or render incapable 
of navigation an unarmed merchant vessel without having first placed pas- 
sengers, crew and ship’s papers in a place of safety. For this purpose the 
ship’s boats are not regarded as a place of safety unless the safety of the 
passengers and crew is assured, in the existing sea and weather conditions, 
by the proximity of land, or by the presence of another vessel which is in a 
position to take them on board. 


COMPARABLE TEXTS 


Convention on Maritime Neutrality, Havana, 1928: 


Art.1. 1... . The ship shall not be rendered incapable of naviga- 
tion before the crew and passengers have been placed in safety. 

2. Belligerent submarines are subject to the foregoing rules [on visit 
and search]. If the submarine cannot capture the ship while observing 
eae ce , it shall not have the right to continue to attack or to destroy 
the ship. 


Procés-Verbal of 1936 Relating to the Rules of Submarine Warfare Set Forth 
in Part IV of the London Naval Treaty of 1980: 


Art. 22. The following are accepted as established rules of Interna- 
tional Law: 

(1) In their action with regard to merchant ships, submarines must 
ee to the rules of International’Law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit and search, a war- 
ship, whether surface vessel or submarine, may not sink or render in- 
capable of navigation a merchant vessel without having first placed 
passengers, crew and ship’s papers in a place of safety. For this pur- 
pose the ship’s boats are not regarded as a place of safety unless the 
safety of the passengers and crew is assured, in the existing sea and 
weather conditions, by the proximity of land, or the presence of another 
vessel which is in a position to take them on board. 


International Law Association, 1920: 
Art. 17. Itis.. . forbidden: 
4. To sink or destroy unarmed enemy merchant vessels which do not 
seek to escape or resist visit and search. 
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5. To sink or destroy enemy merchant vessels without making ade- 
quate provision for the safety of the crew and passengers (if any). 

6. To sink or destroy neutral merchant vessels, even though they 
carry contraband or analogues of contraband, unless they resist visit and 
search, or are engaged in blockade running or in unneutral service. 


International Law Association, 1928: 


Art. 3. ... A merchant vessel must not be attacked unless she 
refuses to submit to such visit and search after warning or refuses to 
proceed as directed by the belligerent warship after seizure. 

Art. 7. Belligerent submarines are in no circumstances exempt from 
the general rules [on visit and search] above stated. If a submarine 
cannot capture a merchant vessel in conformity with these rules she 
must desist from attack and from seizure and allow the merchant vessel 
to proceed unmolested. 


COMMENT 


This article is largely a repetition of the rules adopted at London in 1930 
quoted above. The London rules, however, do not refer to aircraft and do 
not contain the equivalent of paragraph (2)-of the instant article. 

The London rules were themselves a revision of a treaty drawn up at the 
Washington Conference on the Limitation of Armament, 1921-1922. 
Through lack of ratification, that treaty never entered into force. Its first 
four articles read as follows: 


Art. 1. The Signatory Powers declare that among the rules adopted 
by civilized nations for the protection of the lives of neutrals and non- 
combatants at sea in time of war, the following are to be deemed an 
established part of international law: 

(1) A merchant vessel must be ordered to submit to visit and search 
to determine its character before it can be seized. 

A merchant vessel must not be attacked unless it refuse to submit to 
visit and search after warning, or to proceed as directed after seizure. 

A merchant vessel must not be destroyed unless the crew and pas- 
sengers have been first placed in safety. 

(2) Belligerent submarines are not under any circumstances exempt 
from the universal rules above stated; and if a submarine can not cap- 
ture a merchant vessel in conformity with these rules the existing law of 
nations requires it to desist from attack and from seizure and to permit 
the merchant vessel to proceed unmolested. 

Art. 2. The Signatory Powers invite all other civilized Powers to 
express their assent to the foregoing statement of established law so 
that there may be a clear public understanding throughout the world of 
the standards of conduct by which the public opinion of the world is to 
pass judgment upon future belligerents. 

Art. 3. The Signatory Powers, desiring to insure the enforcement of 
the humane rules of existing law declared by them with respect to at- 
tacks upon and the seizure and destruction of merchant ships, further 
declare that any person in the service of any Power who shall violate 
any of those rules, whether or not such person is under orders of a gov- 
ernmental superior, shall be deemed to have violated the laws of war 
and shall be liable to trial and punishment as if for an act of piracy and 
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may be brought to trial before the civil or military authorities of any 
Power within the jurisdiction of which he may be found. 

Art. 4 The Signatory Powers recognize the practical impossibility 
of using submarines as commerce destroyers without violating, as they 
were violated in the recent war of 1914-1918, the requirements uni- 
versally accepted by civilized nations for the protection of the lives of 
neutrals and non-combatants, and to the end that the prohibition of the 
use of submarines as commerce destroyers shall be universally accepted 
as a part of the law of nations they now accept that prohibition as 
henceforth binding as between themselves and they invite all other 
nations to adhere thereto. (2 Hudson, International Legislation (1931), 
pp. 795-96.) 


A comparison of the texts adopted at Washington and London shows 
that the former instrument, after stating the existing law, proposed to go 
further by prohibiting the use of submarines ‘‘as commerce destroyers” 
and of suggesting a stringent penalty for a violation of the rules. For the 
discussions at the Washington Conference, see Conference on the Limitation 
of Armament, Washington, November 12, 1921-February 6, 1922 (1922), pp. 
266, 276, 474, 486-492, 504, 520-570, 594-664, 684-728; Conference on the 
Limitation of Armament, Subcommittees, Washington (1922), p. 138 ff. At 
the London Conference, only the statement of existing law was retained. 
The London treaty was signed by the United States, Australia, Canada, 
France, Great Britain, India, Irish Free State, Italy, Japan, New Zealand 
and South Africa. As of February 28, 1939, the signatory States and the 
following adhering States were bound by these rules: Afghanistan, Albania, 
Austria, Belgium, Brazil, Bulgaria, Costa Rica, Czechoslovakia, Denmark, 
Egypt, El Salvador, Estonia, Finland, Germany, Greece, Guatemala, Haiti, 
Holy See, Hungary, Iran, Iraq, Latvia, Lithuania, Mexico, Nepal, The 
Netherlands (including Netherlands Indies, Surinam and Curaçao), Nor- 
way, Panama, Peru, Poland, Saudi Arabia, Siam, Sweden, Switzerland, 
Turkey, U.S.S.R., and Yugoslavia. Deák and Jessup, Collection of Neutrality 
Laws, Pt. II, No. 36, and United States Department of State, Treaty Infor- 
mation Bulletin, No. 114, p. 45. e 

These rules were invoked in the International Agreement for Collective 
Measures against Piratical Attacks in the Mediterranean by Submarines, 
signed at Nyon on September 14, 1937, by the following States: United 
Kingdom of Great Britain and Northern Ireland, Bulgaria, Egypt, France, 
Greece, Rumania, Turkey, U.S.S.R. and Yugoslavia. Great Britain, Treaty 
Series, No. 38 (1937), Cmd. 5568. The same rules were applied to aircraft 
through the following provision of the Supplementary Agreement for Collec- 
tive Measures against Piratical Acts in the Mediterranean by Surface Ves- 
sels and Aircraft, Nyon, September 17, 1937: 

II. The present Agreement applies to any attack by a surface vessel 
or an aircraft upon any merchant vessel in the Mediterranean not be- 
longing to either of the conflicting Spanish parties, when such attack is 


accompanied by a violation of the humanitarian principles embodied in 
the rules of international law with regard to warfare at sea, which are 
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referred to in Part IV of the Treaty of London of the 22nd April, 1930, 
and confirmed in the Protocol signed in London on the 6th November, 
1936. (Zbid., No. 39, Cmd. 5569.) 


The use of aircraft for visiting and searching surface vessels is further 
regulated by Article 109 of this Draft Convention. 

The London rules and the two Nyon agreements were endorsed by the 
Council of the League of Nations in a Resolution of October 5, 1937, which 
declared ‘‘that all attacks of this kind [7.e., by submarines or aircraft] against 
any merchant vessels are repugnant to the conscience of the civilised nations 
which now finds expression through the Council.” League of Nations 
Official Journal, December, 1937, p. 944. 

In view of the fact that the London rules, prefaced as they are by the 
statement that they “are accepted as established rules of International Law,” 
have already been ratified by forty-four States including all the leading naval 
Powers, it seems unnecessary to review here the World War controversies 
with a view to determining the legality or illegality of submarine warfare as 
then practiced. Attention may be called, however, to the Comment on 
Article 55, infra, which deals with the treatment by. surface or submarine 
warships of armed merchant vessels, and to the Comment on Article 61, 
infra, relative to the destruction of prizes in certain circumstances. 

Following the London rule, paragraph (8) of this article implies that ‘‘in 
the case of persistent refusal to stop on being duly summoned, or of active 
resistance to visit or search,” the vessel may be stopped or subdued by 
force; in other words, the warship may fire upon it. Cf. Article 53 (2). 
This is an ancient rule (see Robinson, Collectanea Maritima (1801), p. 12) 
and, in view of its acceptance in the London treaty, does not seem to require 
further supporting argument. 

Paragraph 2 of this article remains to be considered. In Article 58, the 
general rule is laid down that in visit and search, the visiting warship must 
send its own small boat to the visiting vessel. The Comment on that article 
has explained the precedents and reasons for the rule. An exception to that 
rule is here stated for submarines and aircraft for the purely practical reason - 
that they do not habitually carry such small boats. Since the London Rules 
and the instant article contemplate that submarines and aircraft may be 
* used to visit and search merchant vessels, a practical means for exercising 
that right must be provided. 

The German Prize Code of 1915, in Article 81, stated the usual rule that 
the visiting warship must not require the visited vessel to send off a boat . 
with the ship’s papers. Huberich and King, The Prize Code of the German 
Empire (1915), p. 50. But in the revision of 1916, it was declared: 


Submarines have the right to order the ship’s papers of any vessel 
held up to be brought alongside in a boat. Prize regulation No. 81 no 
longer applies in the case of submarines. (United States Naval War 
College, International Law Documents, 1925, p. 118.) 
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German submarine commanders acted in accordance with this rule. 
See the case of The Housatonic, United States Foreign Relations, 1917, 
Supplement I, p. 115; The Petrolite, ibid., 1916, Supplement, pp. 160, 175, 
276, 282, 288; The Chemung, 4 United States Department of State, Diplo- 
matic Correspondence with Belligerent Governments Relating to Neutral Rights 
and Commerce, p. 276. No protest seems to have been made against this 
practice, possibly because it was evident that the submarine could not 
otherwise conduct visit and search. Cf. 2 Hyde, International Law (1922), 
p. 437. 

It has been noted in the Comment on Article 58, supra, p. 541, that the 
Italian rules of 1917 and the French instructions of 1934 permit the visiting 
warship to require that the visited vessel send off its own small boat but 
neither of these documents refers specifically in this connection to submarine 
warships. 

ARTICLE 55 


In their action with regard to enemy armed merchant vessels, belligerent 
warships, whether surface or submarine, and belligerent military aircraft 
are governed by the rules applicable to their action with regard to enemy 
warships. ` 

COMMENT 


The status of armed merchant vessels has been discussed in the Comments 
on several previous articles—2, 19, 28 and 49. In regard to admission into 
neutral ports, they are assimilated to warships, but in regard to exercising 
the right of visit and search, they do not have the privileges of the commis- 
sioned naval vessel. In this article, they are again in a sense assimilated 
to warships in that when encountering enemy warships, they may be treated 
as if they themselves were warships. This in effect means that they are 
subject to attack without visit and search or previous warning. 

Many of the reasons for this rule have been explained in the previous 
Comments but some additional evidence may be adduced here. At the 
Washington Conference for the Limitation of Armament, 1921-1922, the 
subject received some attention in connection with the resolutions adopted 
relative to submarine warfare. At the Fifth Meeting of the Committee on 
Limitation of Armaments, Chairman Hughes read a report adopted by the 
Advisory Committee of the American Delegation on December 1, 1921. 
The report contains the following passages: 

During the World War, on account of the vulnerability of the sub- 
marine and on account of the probability of its smking the vessels it 
captured, the tendency was for all merchant ships (including neutrals) 
to arm themselves against the submarine. Such action greatly hampers 
the activity of the submarines and tends toward illegal acts both by the 
merchant vessel and by the submarine. . . . The merchant ship sank 
the submarine if it came near enough; the submarine sought and de- 
Her the merchant ship without even a knowledge of nationality or 
guilt. 
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Submarines were largely responsible for the extensive arming of 
merchant vessels, neutral and belligerent, during the World War. The 
average merchant vessel could not hope to arm effectively against 
enemy surface combatant vessels and as a rule submits to visit and 
search without resistance. Prospects of saving the ship and certainty 
of safety to personnel have caused them to accept as the lesser risk the 
visit of belligerent surface vessels. When, however, as in the World 
War, they met a belligerent submarine, with a strong probability of 
being sunk by that submarine, the law of self-preservation operated 
and the merchant ship resisted by every means in its power. Defensive 
armament was almost sure to be used offensively in an attempt to strike 
a first blow. The next step was for each to endeavor to sink the other 
on sight. . . . Laws should be drawn up prescribing the methods of 
procedure of submarines against merchant vessels both neutral and 
belligerent. . . . Laws should also be made which prohibit the use of 
false flags and offensive arming of merchant vessels. . . . (Conference on 
the Limitation of Armaments, Washington, November 12, 1921-February 
6, 1922, p. 492 ff.) 


Senator Schanzer, for the Italian delegation, indicated his views on the status 
of armed merchantmen in the following passages from the debate on sub- 
marines: 


. it might be useful to give a clear definition of merchant craft 
in order to make them recognizable and to establish plainly in which 
cases a submarine should abstain from attacking a ship and in which 
cases, on the contrary, attack was to be permitted, as, for example, in 
the case of a merchantman regularly armed or of a privateer. (lbid., 


p. 606.) 
[With reference to the resolution condemning submarine attacks on 
merchant vessels]: . . . the Italian Delegation understood the term 


“merchant vessel” in the Resolution to refer to unarmed merchant 
vessels. (Zbid., p. 688.) 

There were merchant vessels of 45,000 tons which might carry arma- 
ment even heavier than 8 inches. Were these merchant vessels or not? 
The Committee had established that a submarine should not attack a 
merchant vessel except in conformity with a Resolution which had been 
adopted. Yet a merchant ship with guns was a war vessel. Might not 
a cruiser attack such a vessel? . . . He said that he could not agree 
that a merchant vessel, even one armed with 6-inch guns, had rights 
which a surface cruiser must respect. . . . He did not deny that under 
the existing rules of international law a merchant vessel might properly 
carry a limited armament for defensive purposes, but he wished to say 
that the Italian interpretation of the term ‘‘merchant vessel” took into 
account this limitation. He therefore repeated that the Italian inter- 
pretation was in accord with his preceding declaration and with the 
existing rules of international law. (Ibid., pp. 690-692.) 


The British delegation, speaking through Lord Lee, took the position which 
Great Britain had held during the War: 
He was not sure if he had understood Senator Schanzer to say that 


the Italian Delegation only accepted Resolution I on condition of a 
drastic change in international law under which merchantmen would 
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not have the right to be armed against attack from any quarter. The 
arming of merchant ships was not a purely British practice; it was 
recognized in the Italian Code of 1877, which laid down that a merchant 
ship which was attacked might be ordered to defend itself and even to 
seize the enemy. He did not suppose that Senator Schanzer proposed 
us destroy the privilege allowed the merchantmen to defend them- 
selves. ... 

. . . He understood . . . that Senator Schanzer had said that mer- 
chant ships must not be armed at all. That would involve an alteration 
of international law which the British Empire Delegation could not 
possibly accept. (Zbid., pp. 690, 692.) 


The question was disposed of by the Chairman’s suggestion that under 
the Resolution ‘‘merchant vessels remained as they now stood under the 
existing rules of international law, with all their rights and obligations; that 
the Resolution then undertook to state what might be done by submarines in 
relation to merchant vessels thus placed.” (Zbid.) 

The Commission of Jurists appointed under a resolution of the Washington 
Conference and which met at The Hague in 1923, ruled against the armament 
of merchant aircraft. Their report states: 

The mounting of arms in time of war may be construed as prima 
facie evidence of an intention to take part in hostilities. It is true that 
of recent years certain States found it necessary to arm merchant ships 
in self-protection, but the conditions of air warfare are so different 
that it has not been thought necessary to allow for such a proceeding on 
the part of aircraft. A gun would not be adequate protection to an air- 
craft against illegal attack, as the first warning the aircraft might have 


of any such attack would be an act which might involve its destruction. 
(British Parliamentary Papers, Misc. No. 14 (1924), Cmd. 2201, p. 22.) 


On the other hand, Article 2 of the French Naval Instructions of 1934 
provides: 

Vous n’attaquerez pas un navire de commerce pour le seu! motif qu'il 
est armé défensivement. (2 Recuetl général périodique et critique, 1935, 
Pt. 6, p. 1.) 

Latin American States had raised objections to the practice of arming 
merchantmen during the World War, declaring “that if armament was 
solely for defence it would generally be useless, that the responsibility for the 
use of armament should be upon the State whose flag the vessel flew; that 
irresponsible merchantmen would not be familiar with or observe the laws 
of maritime warfare; that such vessels would be neither privateers nor mer- 
chantmen but privileged vessels free from the restrictions placed upon vessels 
by the existing laws of neutrality. Further, if the arms were used solely 
for defense, the use of these arms or the fact that they were on board for 
possible use would justify an enemy in attacking such vessels without meeting 
the usual obligations prior to attack, thus unnecessarily endangering innocent 
persons and property. Some of these states in early discussions and reports 
predicted that the arming of merchant vessels would be followed by abuses 
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which would give rise to complications which might and should be avoided 
by enrolling all armed vessels in the regular or auxiliary forces.” (United 
States Naval War College, International Law Situations, 1930, pp. 15-16.) 

It is apparent that many discussions of this subject have been confused 
through a failure to distinguish between the right of a belligerent merchant- 
man to arm and the consequence of such armament. It is believed to be 
clear under international law, as Lord Lee stated at the Washington Con- 
ference, that belligerent merchantmen have a right to arm. They also have 
a right to use such armament for defense against the vessels of the enemy. 
If, however, they use such arms for offensive operations against the enemy, 
they are guilty of piratical acts since they are, by hypothesis, not commis- 
sioned as vessels of war. The question is whether there exists any satisfac- 
tory criterion for distinguishing between defensive and offensive armament. 
It is not believed that any of the tests established during the World War 
were conclusive or satisfactory. 

On the grounds of policy, also, it is believed that the rule suggested in the 
instant article should be adopted. The experience of the World War demon- 
strated the great difficulty, if not the impossibility, of assuring the observa- 
tion of the rules governing visit, search and capture, if armed merchantmen 
are held to retain their status as peaceful commercial vessels not subject to 
attack without warning. It is to be noted that the London Naval Confer- 
ence of 1930 did not follow the rules of the Washington Conference in 
prohibiting the use of submarines as commerce destroyers. See supra, 
Comment under Article 54. It may be assumed that submarines will be 
used against commercial vessels in another naval war. Compliance with'the 
rules for visit and search would be much more likely if the rule of this article 
is adopted. 

(b) NEUTRAL CONVOYS 
ARTICLE 56 


A belligerent warship may not visit and search vessels under neutral con- 
voy. The commander of a convoy shall, upon request of the commander of 
a belligerent warship, give, by radio or otherwise, all information as to the 
character of the vessels and their cargoes which could be obtained by visit 
and search. 


ARTICLE 57 


If the commander of the belligerent warship has reason to suspect that the 
convoy includes an uncertified vessel, he may communicate his suspicion to 
the commander of the convoy. In such a case it is for the commander of the 
convoy alone to conduct an investigation; he must state the result of such 
investigation in a memorandum, of which a copy is furnished to the officer 
of the warship. If, in the opinion of the commander of the convoy, the 
facts thus stated prove the correctness of the belligerent’s charges, the pro- 
tection of the convoy must be withdrawn from the vessel concerned. 
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ARTICLE 58 


If the commander of the convoy and the commander of the belligerent war- 
ship are not agreed as to the character of the convoyed vessels, the former 
shall, upon arrival at the neutral port of destination, give a copy of his mem- 
orandum with the objections of the commander of the warship to an official 
of the neutral State of discharge. The neutral State of discharge shall forth- 
with provide for the procedure prescribed in Rule 10 of Annex II. 


COMPARABLE TEXTS 
Declaration of London, 1909: | 

Art. 61. Neutral vessels under national convoy are exempt from, 
search. ‘The commander of a convoy gives, in writing, at the request 
of the commander of a belligerent war-ship, all information as to the 
es of the vessels and their cargoes, which could be obtained by 
search. 

Art. 62. If the commander of the belligerent war-ship has reason to 
suspect that the confidence of the commander of the convoy has been 
abused, he communicates his suspicions to him. In such a case it is for 
the commander of the convoy alone to investigate the matter. He 
must record the result of such investigation in a report, of which à copy 
is handed to the officer of the war-ship. If, in the opinion of the com- 
mander of the convoy, the facts shown in the report justify the capture 
of one or more vessels, the protection of the convoy must be withdrawn 
from such vessels. 


Institut de Droit International, 1888: 


Art. 16. Lorsque des navires de commerce neutres sont convoyés, ils 
ne seront pas visités, si le commandant du convoi remet au navire du 
belligérant qui l’arrête une liste des navires convoyés et une déclaration 
signée par lui et portant qu’il ne se trouve à leur bord aucune contre- 
bande de guerre et quelles sont la nationalité et la destination des navires 
envoyés. 


COMMENT 


The Comment on Article 43, supra, has already explained the limited 
extent to which the use of neutral convoys is permitted under this Draft 
Convention as a part of the system of certification. These three articles 
regulate the procedure of belligerent visit and search of convoyed vessels. 

Articles 56 and 57 follow closely the comparable provisions of Articles 61 
and 62 of the Declaration of London. Cf. Mexican Ordinance of 1911, 
Deák and Jessup, Collection of Neutrality Laws (1939), p. 767, and Vene- 
zuelan Naval Code of 1904, ibid., p. 1287. Taking account of modern devel- 
opments, Article 56 suggests that the communication between the command- 
ers of the belligerent warship and of the neutral convoy may take place by 
radio. 

Article 58 is included here because of the special nature of the proposed 
system of certification. As will be explained in the Comment on Rule 10 of 
Annex II, infra, a belligerent is given opportunity to check the validity of 
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certificates both before the neutral vessel commences its voyage and after it 
reaches its destination. It seems reasonable to provide for a similar review 
at the port of destination in cases arising under this article. The important 
aspect of the certification system, which is safeguarded throughout, is the 
non-interruption of the voyage on the high seas. As explained before, every 
possible safeguard is accorded to the belligerent ashore in order to make the 
system a fair equivalent of the exercise of the right of visit and search. 


(C) UNCONVOYED CERTIFIED VESSELS 
ARTICLE 59 


(1) If an unconvoyed vessel displays the distinctive color and markings 
required of a certified vessel under Article 44 and if sea conditions make 
the launching of a small boat impossible, the warship must allow the vessel 
to proceed on its voyage but may accompany it until the sea moderates and 
a visit becomes possible. The vessel may not be diverted to a belligerent 
port to facilitate search. 

(2) If the vessel is visited and is found to carry a certificate of neutrality, 
it shall be allowed to proceed immediately without further hindrance, but the 


officer of the warship shall endorse a memorandum of the visit upon the 
certificate. 


COMPARABLE TEXTS 


American Institute of International Law, 1917: 

Art. 9. Le droit de visite est aboli. 

Les autorités locales de chaque pays, viseront les papiers de bord des 
navires marchands qui partent du dit pays 4 destination d’un port bel- 
ligérant. 

Les navires des belligérants ne pourront arrêter les navires de com- 
merce neutres, ou appartenant à l'autre belligérant, que pour exiger 
l’exhibition des papiers de bord indiqués ci-dessus. 

Les navires des belligérants pourront, malgré la régularité des dits 
papiers, procéder à la visite des navires marchands. Si de la visite il 
résulte que le navire ne porte pas de contrebande de guerre, le visiteur 
pourra être condamné à payer au navire visité une amende que fixera 
l’Assemblée des neutres; et si le navire visité porte de la contrebande, le 
pays dont relèvent les autorités qui ont visé le faux passe-port sera, tenu 
de payer une indemnité que fixera aussi la dite Assemblée. 

Si les navires ne portent pas de papiers visés en due forme, ils pour- 
ront être visités en conformité avec la pratique internationale actuelle- 
ment suivie, sans donner lieu à indemnité. 


International Law Association, 1920: 


Art. 82c. If the ship’s papers include a certificate from the Govern- 
ment official at the port of lading specially appointed for that purpose, 
together with a certificate from the belligerent’s consul or agent or from 
the consul or agent of an allied Power and the shipper’s own sworn 
declaration, such papers shall be accepted as sufficient evidence of the 
true nature of the ship’s cargo and of the ship’s destination. 
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Subject to the above provisions, and unless any other arrangements 
have been agreed upon between the belligerent and the neutral Power, 
ships under convoy are liable to visit and search. 

International Law Association, 1930: 


Art. 8. If a ship’s papers include a certificate from an authorised 
agent of the belligerent conducting the search or of his ally of the true 
character of the vessel, her cargo and nature of her voyage and destina- 
tion, such papers shall, in the absence of circumstances of suspicion, 
exempt the vessel from search and seizure. 


COMMENT 


This article lays down special rules regarding the visit and search of 
unconvoyed certified vessels. Despite the safeguards.provided against the 
improper issuance and use of certificates (Article 42, supra, and Annex II, 
infra), a belligerent must be given the means of determining at sea whether a 
vessel which appears to be a certified vessel is such in reality. Article 44 
provided for distinctive markings and Articles 45 and 46 provided rules for 
preventing the false use of those markings, but such abuses may occur. 

If sea conditions make a visit impossible, the warship must allow the vessel 
to continue its voyage but may accompany it until the sea moderates and 
makes a visit possible. If no such possibility present itself, the warship 
might keep the vessel under surveillance until it reached its port of destina- 
tion when the procedure laid down in Rule 10 of Annex IT would be available. 
In no case may the warship, before visit, interrupt the voyage of what is 
presumably a certified vessel. On diversion in general, see Comment on 
Article 61 (3), infra. 

If the vessel is visited, the boarding party is entitled merely to examine the 
certificate of neutrality if one is produced. It must be recalled that the 
belligerent already has full information regarding the name, tonnage, route, 
etc., of the vessel. See Article 42. If the vessel does not have a certificate 
on board, it is presumably not a certified vessel since in every case, under 
Rule 6 of Annex II, if a certificate is issued, it is attached to the manifest. 
The vessel may therefore be treated as an uncertified vessel; see Article 61 
(1), infra. 

ARTICLE 60 


Notwithstanding the provisions of Article 59, if an unconvoyed certified 
vessel is found within a blockade zone, the belligerent may seize it and con- 
duct or send it to one of its ports. Under no circumstances, except as pro- 
vided in Article 53, may a certified vessel be fired upon or destroyed. 


COMMENT 


This article provides a single exception to the rule that a certified vessel 
may not be seized in the course of its voyage. In the General Comment to 
Section 5 of this Draft Convention, it has been explained that as ,com- 
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pensation for certain advantages here conferred upon neutrals, belligerents 
are given an extended right of blockade. Part of that extended right is the 
privilege of establishing a blockade zone, which, according to Article 1 (e), is 
an area of water extending fifty miles from a blockaded coast. According 
to Article 71, blockading forces have wide powers of control in a blockade 
zone and may mine it. See Article 83 (1). A certified vessel is bound to 
avoid entering such a blockade zone and the penalty for breach of the rule is 
seizure and, under Article 63 (d), ultimate condemnation unless it can prove 
that it entered the zone by mistake or distress. Nevertheless the belligerent 
is not privileged to fire upon or destroy a certified vessel unless it refuses to 
stop when summoned or attempts to escape or resists visit and search. 
Article 58 (2). 
(D) UNCERTIFIED VESSELS 


ARTICLE 61 


(1) If a vessel does not display the distinctive colors and markings re- 
quired of a certified vessel under Article 44, or fails to produce a certificate 
of neutrality, and if the belligerent as a result of visit and search has rea- 
sonable grounds for belief that the vessel or its cargo is subject to condemna- 
tion or preémption, the belligerent may capture the vessel and conduct or 
send it to one of its ports for prize proceedings. If to conduct or send the 
captured vessel to port would involve danger to the safety of the captor or to 
the success of the operations in which he is engaged at the time, the captured 
vessel may be destroyed subject to compliance with the rules laid down in 
Article 54. In such cases.prize proceedings shall be held on the basis of the 
ship’s papers and other lawful evidence. 

(2) If sea conditions make it impossible to launch a small boat for the 
purpose of examining the vessel’s papers, the warship may by radio require 
the vessel to proceed under its escort and under instructions as to speed 
upon an indicated route until the sea moderates. The vessel shall display 
at night the usual lights and failure to do so or any attempt at resistance or 
escape justifies the warship in ftring upon the vessel and destroying it. 

(3) In no case may a warship divert a vessel to port to facilitate search 
unless the vessel has been captured in accordance with the provisions of this 
article. 

COMPARABLE TEXTS 

Declaration of London, 1909: 


Art. 48. A neutral vessel which has been captured may not be de- 
stroyed by the captor; she must be taken into such port as is proper for 
the determination there of all questions concerning the validity of the 
capture. 

Art. 49. As an exception, a neutral vessel which has been captured 
by a belligerent war-ship, and which would be liable to condemnation, 
may be destroyed if the observance of Article 48 would involve danger 
to the safety of the warship or to the success of the operations in which 
she is engaged at the time. 
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Art. 50. Before the vessel is destroyed all persons on board must be 
placed in safety, and all the ship’s papers and other documents which 
the parties interested consider relevant for the purpose of deciding on 
the validity of the capture must be taken on board the war-ship. 

Art. 51. A captor who has destroyed a neutral vessel must, prior to 
any decision respecting the validity of the prize, establish that he only 
acted in the face of an exceptional necessity of the nature contemplated 
in Article 49. If he fails to do this, he must compensate the parties in- 
terested and no examination shall be made of the question whether the 
capture was valid or not. 

Art. 52. If the capture of a neutral vessel is subsequently held to be 
invalid, though the act of destruction has been held to have been justif- 
able, the captor must pay compensation to the parties interested, in 
place of the restitution to which thev would have been entitled. 

Art. 58. If neutral goods not liable to condemnation have been 
destroyed with the vessel, the owner of such goods is entitled to com- 
pensation. | 

Art. 54. The captor has the right to demand the handing over, or to 
proceed himself to the destruction of, any goods liable to condemnation 
found on board a vessel not herself liable to condemnation, provided 
that the circumstances are such as would, under Article 49, justify the 
destruction of a vessel herself liable to condemnation. The captor must 
enter the goods surrendered or destroyed in the log-book of the vessel 
stopped, and must obtain duly certified copies of all relevant papers. 
When the goods have been handed over or destroyed, and the formalities 
duly carried out, the master must be allowed to continue his voyage. 

The provisions of Articles 51 and 52 respecting the obligations of a 
captor who has destroyed a neutral vessel are applicable. 


Institut de Droit International, 1888: 


§ 23. La saisie d’un navire ou d’une cargaison, ennemi ou neutre, n’a 
lieu que dans les cas suivants: 

1. Lorsqu’il résulte de la visite que les papiers de bord ne sont pas en 
ordre; 

2. Dans tous le cas de soupçon mentionnés au § 20; 

3. Lorsqu’il résulte de la visite, ou de la recherche, que le navire ar- 
rété fait des transports prohibés pour le compte et 4 destination de 
l'ennemi; ° 

4. Lorsque le navire a été pris en violation de blocus; 

5. Lorsque le navire a pris part aux hostilités ou est destiné à y pren- 
dre part. 

$ 33. Le navire arrêté pour cause de contrebande de guerre peut 
continuer sa route, si sa cargaison ne se compose pas exclusivement, ou 
en majeure partie, de contrebande de guerre, et que le patron soit prêt 
à livrer celle-ci au navire du belligérant et que le déchargement puisse 
avoir lieu sans obstacle selon l’avis du commandant du croiseur. 

$ 50. Il sera permis au capteur de brûler ou de couler bas le navire 
ennemi saisi, après avoir fait passer sur le navire de guerre les personnes 
qui se trouvaient à bord, et déchargé autant que possible la cargaison, et 
après que le commandant du navire capteur aura pris à sa charge les 
papiers de bord et les objets importants pour l’enquête judiciaire et pour 
les réclamations des propriétaires de la cargaison en dommages et in- 
térêts, dans les cas suivants: 
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1. Lorsqu'il n’est pas possible de tenir le navire à flot, à cause de son 
mauvais état, la mer étant houleuse; 

2. Lorsque le navire marche si mal qu’il ne peut pas suivre le navire 
de guerre et pourrait facilement être repris par Pennemi; 

3. Lorsque l'approche d’une force ennemie supérieure fait craindre la 
reprise du navire saisi; 

4. Lorsque le navire de guerre ne peut mettre sur le navire saisi un 
équipage suffisant sans trop diminuer celui qui est nécessaire à sa propre 
sûreté; 

5. Lorsque le port où il serait possible de conduire le navire saisi est 
trop éloigné. 

$ 58. Le navire saisi sera conduit dans le port le plus voisin de l'Etat 
capteur ou dans un port d’une puissance aliée où se trouvera un tribunal 
pour instruire à l’égard du navire saisi. 


Institut de Droit International, 1913: 


Art. 104. Destruction des navires et des marchandises confiscables. 
Il n’est permis aux belligérants de détruire les navires ennemis saisis 
qu’en tant qu’ils sont sujets à confiscation et en présence d’une nécessité 
exceptionnelle, c’est-à-dire lorsque l’exigent la sécurité du navire capteur 
ou les succès des opérations de guerre dans lesquelles celui-ci est actuelle- 
ment engagé. 

Avant la destruction, les personnes qui se trouvent à bord devront 
être mises en sûreté, et tous les papiers de bord et autres pièces que les 
intéressés estimeront utiles pour le jugement sur la validité de la capture 
devront être transbordés sur le navire capteur. Il en sera de même, 
dans la mesure du possible, pour les marchandises. 

Ii sera dressé procès-verbal de la destruction du navire capturé et des 
motifs qui l’ont amenée. 


International Law Association, 1920: 


Art. 17a. Reasons of military or naval necessity, such as danger to 
the submarine’s (or other warship’s) own safety or to its operations, 
shall not be held to justify the destruction of merchantmen under the 
preceding Articles. 

Art. 32a. ... If a search be found impracticable or impossible, or 
if a preliminary search fails to remove the existing, or raises fresh, 
grounds of suspicion, the eal shall be entitled to direct the ship to a 
port for further search. 

Art. 32b. The search of a ship which is brought into port, as afore- 
said, shall be carried out with all despatch. 

If, after search, no valid reason is shown for detention, the ship shall 
be entitled to claim such demurrage as in the circumstances shall be 
found reasonable. 

Art. 100. After visit and search have been carried out, if a vessel be 
found liable to capture, the officer conducting the seizure shall: 

1, Seal up, after an inventory has been made, all the ship’s papers; 

2. Draw up a minute of the seizure as well as a summary statement 
setting out the condition of the vessel; 

3. State the condition of the cargo, of which an inventory shall be 
made, then cause the hatches of the hold, the sea chests and the bunkers 
to be closed and sealed, so far as circumstances will allow; 

4. Make a list of all persons found on board; 
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5. Place on board the vessel seized a sufficient crew to take charge of 
the vessel, to keep order and to bring it into the port which he shall 
designate; 

Should he think proper, the captain may, instead of putting a crew on 
board the vessel, confine himself to escorting her. 

Art. 104. The destruction of unarmed enemy merchant ships and of 
neutral merchant ships is prohibited without exception. 

Similarly the destruction of the cargoes of such ships is prohibited 
unless these are liable to confiscation as absolute contraband. 


International Law Association, 1928: 


Art. 4. A neutral vessel which has been seized must not be destroyed 
by the captor. She must be taken into a proper port for the determina- 
tion there of all questions regarding the validity of the seizure. 

Art. 5. As an exception, a neutral vessel which has been captured 
by a belligerent warship and which would be liable to condemnation 
may be destroyed if she is guilty of forcible resistance to the captor. 


International Law Association, 1980: 


Art. 2. A vessel shall be searched at the place where she is stopped 
unless search at sea is impracticable, in which case the captor is entitled 
(but only in circumstances of reasonable suspicion that she is liable to 
condemnation) to bring the vessel into the nearest port where examina- 
tion can take place. 

Art. 9. A merchant vessel shall not be destroyed or rendered in- 
capable of navigation except in the case of persistent refusal to stop on 
being duly summoned, or. of active resistance to visit and search. In 
either case, the passengers, crew and ship’s papers must first be placed in 
safety. For this purpose, the vessel’s boats are not regarded as a place 
of safety unless the safety of the passengers and crew is assured, in the 
existing sea and weather conditions, by the proximity of land or the 
presence of another vessel which is in a position to take them on board. 


COMMENT 


Articles 56-60 inclusive have laid down the special procedure governing 
the visit and search of certified neutral vessels at sea. The instant article 
describes the procedure to be followed in respect of uncertified vessels. 
Such a vessel may be distinguished primarily by the lack of the distinctive 
colors and markings which a certified vessel displays, or, if these be falsely 
simulated, by the failure to produce a certificate when visited. The mere 
fact that a vessel is uncertified, however, does not subject it to capture. 
Capture is never proper until after visit and search and then only when that 
procedure has revealed facts giving the belligerent warship reasonable 
grounds or probable cause for belief that the vessel or any part of its cargo 
is subject to condemnation or preémption under the rules of Article 63. It 
should be added that if the vessel has falsely adopted the distinctive mark- 
ings of a certified vessel, the neutral flag State is required by Article 46 to 
cancel its registry and therefore it could not complain if the belligerent 
captured the vessel. When the vessel has been captured, this article pro- 
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vides the belligerent with the traditional alternatives of conducting it to 
port or sending it in under a prize crew. The article also includes permission 
to destroy the prize in certain cases—after compliance with the rules laid 
down in Article 54, that is, making due provision for the safety of the per- 
sons on board and the ship’s papers. In permitting the destruction of prizes, 
the instant article closely follows Article 49 of the Declaration of London 
and is believed to be in accordance with existing international law. Since 
the subject has been controversial, however, the precedents require exami- 
nation. 

That a belligerent may lawfully destroy before condemnation enemy 
vessels captured as prizes, subject to certain conditions, is generally admitted. 
See, e.g., Garner, 1 International Law During the World War (1920), p. 363 
ff.; Smith, The Destruction of Merchant Ships Under International Law 
(1917), pp. 27-48; 7 Moore, Digest of International Law (1906), pp. 516- 
517; Verzijl, Le Droit des Prises de la Grande Guerre (1924), pp. 1242-1249; 
and cases and documents cited by these writers. It should be noted that 
among the conditions almost uniformly recognized and carried out, at least 
before the World War, were those requiring that there be some necessity 
for the destruction, and that all persons on the vessel to be destroyed be 
placed in safety. The latter condition, of course, would not apply to the 
sinking of a vessel while it was resisting or attempting to escape the enemy 
warship. 

States have been much less inclined, however, to claim or exercise the 
right to destroy neutral merchant vessels captured as prizes. Few, if any, 
instances of such destruction before condemnation prior to the Russo- 
Japanese War have been found. The French Ordinances of 1681 and 1693, 
without specifying the nationality of the prize, permitted the captor to 
destroy a prize. See 1 Valin, Traité des Prises (1763), pp. 132-133. During 
the Napoleonic Wars, the French captured and burned four American 
vessels (8 American State Papers, Foreign Relations, p. 253), apparently 
because of fear that they might convey some intelligence to a British force 
pursuing the French warships; Madison, in instructing Armstrong to make 
inquiries and representations regarding the incident, declared that “the 
burning of neutral vessels detained on the high seas is the most distressing 
of all modes by which belligerents exert force contrary to right,” and that 
while the plea of danger of conveyance of intelligence might disprove the 
hostility of intention, it would not diminish the obligation to indemnify. 
Madison to Armstrong, July 21, 1808, zbid., p. 254. The American com- 
mission of 1831 on French spoliations made awards classified by Kane as 
follows: Category I, Vessels burnt, sunk, and destroyed, $805,222.39. 5 
Moore, International Adjudications, Modern Series (1933), p. 350. 

Italy, in its memorandum preparatory to the London Conference of 1908- 
1909, declared that it had been decided in Italy ‘‘in a special case” that the 
owner of a neutral merchant vessel destroyed before prize court proceedings 
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could not complain when the condition of the ship justified its capture and 
confiscation, British Pariamentary Papers, Misc. No. 5 (1909), Cd. 4555, : 
p. 45. 

It may be noted that our information in regard to the instances just 
described is too scanty to permit a conclusion that they are instances of 
deliberate destruction of neutral vessels captured as prizes for carrying 
contraband. As will be seen below, States evince greater readiness to 
destroy neutral vessels guilty of unneutral service than those guilty only of 
carrying contraband. 

Certain dicta of English prize court judges are sometimes cited as showing 
that they disapproved of destruction of neutral vessels under any circum- 
stances (Zee Star, [1801] 4 C. Rob. 71; Felicity, [1819] 2 Dods. 381; Leucade, 
[1855] Spinks, 217), but such use of these dicta is strongly and ably criticized 
by Moore (7 Digest of International Law (1906), pp. 522-523). In another 
case frequently cited to the same effect, The Actaeon, [1815] 2 Dods. 48, the 
British prize court awarded full compensation for an American (enemy) 
vessel, sailing under a British license in 1813, which had been captured and 
destroyed by a British warship, but the court stressed its finding that the 
vessel had strictly complied with the terms of the license, and therefore 
neither the holding nor the opinion in this case are indicative of the position 
which the court would have taken in regard to the destruction of a neutral 
or licensed enemy vessel subject to condemnation. 

In 1863 a Union warship destroyed a British vessel stranded on the North 
Carolina coast, and Secretary Seward, after stating that there were suspi- 
cions as to the true object of the ship’s voyage in view of its deviation from 
its proper course, said: 


If it shall be made to appear that the York was bound on an honest 
_ voyage, was compelled by stress of weather to deviate from her course, 
and in so doing was involuntarily stranded, there will be little hesitation 
in acknowledging the accountability of this government for the value of 
the wreck in the market where it is supposed it might have been sold. 
In the present situation of the case, however, that acknowledgment 
must be suspended. (Mr. Seward to ‘Lord Lyons, Oct. 14, 1868, United 
States Diplomatic Correspondence, 1863, I, p. 635.) 


In 1894 a Japanese warship sank a British vessel transporting Chinese 
troops when it refused to follow the warship to a Japanese port. “United 
States Naval War College, International Law Situations, 1907, p. 91. 

There is, thus, no clear record of destruction of a seaworthy neutral vessel 
not alleged to be guilty of unneutral service prior to the Russo-Japanese 
War. Moreover, many treaties prescribed treatment of neutral vessels in- 
consistent with their destruction (e.g., treaties of the United States with 
Sweden, 1783, Prussia, 1799, France, 1800, and Colombia, 1824, and numer- 
ous others modeled thereon, see Deák and Jessup, Collection of Neutrality 
Laws (1939), Pt. II, Nos. 3, 11, 12 and 16). There is no reason to believe, 
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however, that these treaty provisions were intended to be declaratory of in- 
ternational law. While the British Manual of Prize Law of 1888 permitted 
the destruction of enemy vessels only (Holland, À Manual of Naval Prize 
Law (1888), $ 304), the United States during the Spanish-American War, by 
General Order 492, authorized destruction of properly captured vessels if 
they could not be sent in and imminent danger of recapture would justify it. 
This provision was reénacted in the form of Article 50 of the Naval Code of 
1900 (see also Article 49; United States Naval War College, International 
Law Discussions, 1908, p. 114; ibid., International Law Topics and Discus- 
sions, 1905, p. 66), the report stating that Section VIII of the Code (which 
included Article 50) was in accord with general practice (United States Naval 
War College, 1903, op. cit., p. 89). No distinction was drawn between 
enemy and neutral vessels. Article 16 of the Code, however, authorized the 
destruction of neutral vessels in the military or naval service of the enemy or 
under enemy control for such purposes (zbzd., p. 106). 

Article 21 of the Russian Prize Regulations of 1895 permitted destruction 
of prizes under certain conditions, without expressly distinguishing enemy 
vessels from neutral vessels. 1 Hurst and Bray, Russian and Japanese 
Prize Cases (1912), p. 315. It was amplified by Article 40 of the Prize 
Instructions of 1900, reading as follows: 


In the following and other similar exceptional cases, the commander 
of the Imperial cruiser has the right to burn or sink the captured vessel, 
after taking off the persons on board, and, if possible, the whole or part 
of the cargo, and also all papers and articles which may be necessary 
for the elucidation of the case in the Prize Court: 

(1) When it is impossible to preserve the captured vessel on account 
of her bad condition. 

(2) When there is danger of the vessel being recaptured by the enemy. 

(3) When the captured vessel is of very little value, and to bring her 
in would take too much time and entail too great a consumption of coal. 

(4) When it appears difficult to bring her in in consequence of the 
distance or blockade of the ports to which the vessel should be brought. 

(5) When to bring her inmay prevent the success of the operations of 
war in which the Imperial cruiser is engaged, or expose her to danger. 

The Commander should draw up a report, to be signed by himself 
and all his officers, explaining the circumstances which have induced 
him to destroy the captured vessel. He should transmit the report to 
his superior officer at the first opportunity. 

Observation. Although Article 21 of the Regulations of 1895, relating 
to Naval Prizes, allows the burning or sinking of a captured vessel by 
the Commander ‘‘on his own responsibility,” the latter incurs no re- 
sponsibility whatever if the captured vessel is really liable to condemna- 
tion as a prize, and the exceptional circumstances in which the Imperial 
ship is placed imperatively demand the destruction of the captured 
vessel. (Zbid., pp. 331, 339.) 


The Japanese Prize Regulations of 1904, Article 91, likewise permitted de- 
struction of prizes under certain conditions, without making an express 
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distinction between neutral and enemy vessels (2 ibid., p. 438), but in the 
war of 1904-1905, only Russian warships destroyed neutral vessels. Alto- 
gether eight neutral vessels were destroyed by Russian warships. One of 
the eight, however, was destroyed because it had been accidentally stranded, 
while in charge of a prize crew, on the Japanese shore, and its refloating was 
impossible (The Oldhamia, 1 ibid., p. 145), while another was found to have 
refused to obey an order to stop and attempted to escape, shots being fired 
from it at the Russian destroyer (The Hipsang, ibid., p. 21). In The Knight 
Commander (ibid., p. 54), the only case of the remaining six in which the 
Russian prize court found the vessel to have been liable to condemnation 
and therefore refused to award compensation for its destruction, the sinking 
was alleged to have been justified by lack of coal sufficient to take it in. 
The Supreme Prize Court held that the question whether the sinking had 
been justified was not material to the question of condemnation and was one 
for the superior officer rather than the prize court, but nevertheless expressed 
the opinion that justifying circumstances were present in that case, that the 
Russian Regulations applied to neutral as well as to enemy vessels, and 
that the Regulations were not contrary to international law, since in case 
of condemnation title passed to the captor as of the time of capture. This 
opinion was cited and substantially repeated in The Ikhona (ibid., p. 226), 
where, however, it was held that the destroyed vessel was not liable to 
condemnation. In The St. Kilda (ibid., p. 188), the Libau prize court said 
that destruction would be justified by such circumstances as distance from 
ports where the prize could be taken, risk of recapture by the enemy, and 
difficulty of keeping the vessel without interfering with the cruiser’s opera- 
tions. The other neutral vessels sunk by Russian warships were: The Thea 
(ibid., p. 96), where remoteness from prize ports and shortage of coal were 
cited in justification; The Tetartos (ibid., p. 166), and The Prinsesse Marie 
(ibid., p. 276). Two of the vessels destroyed were German and one Danish, 
the rest being British. The German Government refrained from pro- 
testing (statement of German delegate at the London Naval Conference of 
1908-1909, see infra). 

Great Britain appears to have protested energetically against the sinking 
of British merchant vessels by Russian warships, although but little of the 
correspondence on the subject has been made public. The extract from the 
British note to Russia of August 10, 1904 (British Parliamentary Papers, 
Russia No. 1 (1905), Cd. 2348, pp. 11-12) does not contain an explicit 
assertion that the destruction of neutral prizes is contrary to international 
law, but discusses Its implications as possibly leading to a “complete paral- 
ysis of all neutral commerce.” The question, however, was discussed in 
the British Parliament. Following the sinking of the Knight Commander, 
the Marquess of Lansdowne, the Foreign Secretary, declared on July 28, 
1904, in the House of Lords: 


Upon no hypothesis of international law can we conceive that a neu- 
tral ship, even if it be assumed that her cargo included contraband of 
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war, could be destroyed in this manner upon the mere fiat of the com- 
manding officer of the capturing squadron and without reference to à 
properly-constituted Prize Court. (138 Parliamentary Debates, 4th 
ser., Col. 1436.) 


He added that strong protests were lodged by the British Government. In 
the House of Commons on August 8, 1904, Mr. Balfour, the Prime Minister, 
made the following statement: 


There can be no doubt that the ship was sunk, that she was sunk by 
the Russian officers on the ground, that it was extremely difficult to 
bring her into port, and on the further ground that she was undoubtedly 
carrying, in their opinion, contraband of war. We adhere to our opin- 
ion that these circumstances, whether true or not, afford no adequate 
justification for sinking a neutral ship. (139 ibid., col. 1373.) 


For other similar statements in Parliament expressing the British Gov- 
ernment’s point of view, see 138 ibid., col. 1481; 140 tbid., col. 157; and 147 
ibid., col, 1114. 

Almost a year later new cases of destruction of British merchantmen 
gave rise to new discussions in Parliament, and on June 20, 1905, Mr. 
Balfour declared in the House of Commons in regard to the sinking of the 
St. Kilda: 


. . . His Majesty’s Government take a very grave view of the mat- 
ter, because it is not denied in any quarter that we had received a most 
specific assurance that no such action would be taken in the future by 
Russian cruisers. (147 tbid., col. 1113.) 


On June 26, Mr. Balfour declared in answer to a question: 


I am glad to be able to inform him and the House that we have the 
best reason for knowing that the Russian Government disapprove of the 
course taken by these cruisers, and that orders have been transmitted to 
the “Dnieper” at Jibuti which will render it quite impossible for any 
repetition on the part of that vessel of these outrages, as we think, on 
international law. (148 ibid., col. 103.) 


And on July 31, the Marquess of Lansdowne said in the House of Lords: 


On June 28th, Sir Charles Hardinge reported the result of his con- 
versation with Count Lamsdorff, who attributed the sinking of these 
vessels to instructions issued independently by the Russian Admiral 
owing to the state of disorganisation in which the Russian navy had 
fallen in consequence of the recent disasters that had overtaken it. 
He promised to send orders to these vessels to come home at once, and 
to abstain from similar action, and he accepted the offer of His Majesty’s 
Government to convey the necessary instructions by a British cruiser. 


The Marquess went on to say, however: 


My noble friend asked me a Question as to the view of the Russian 
Government as to the right of these cruisers to sink neutral prizes. I 
gather that the Russian Government consider that, in an extreme case, 
a belligerent ship is justified in sinking a neutral prize. We have, as my 
noble friend knows, taken a different view. (150 ibid., cols. 891, 892.) 


568 NEUTRALITY IN NAVAL AND AËRIAL WAR 


The efforts of the British Government to obtain compensation for the 
sinking of the Knight Commander were unavailing, the Russian Government 
rejecting the claim. See statements in Parliament, 164 ibid., col. 1471, and 
165 tbid., col. 1005. A British proposal to submit the case to the Hague 
Tribunal was apparently not accepted by Russia. See Gooch and Tem- 
perley, British Documents on the Origins of the War, 1898-1914, Vol. IV 
(1929), pp. 61, 616. It is reported that on August 5, 1905, Russia issued 
instructions to the effect that 


Russian vessels were not to sink neutral merchantmen with contra- 
band on board in the future, except in case of direst necessity, but in 
cases of emergency to send prizes into neutral ports. (United States 
Naval War College, 1905, op. cit., p. 67.) 


On March 9, 1911, the Lord Chancellor, in the course of a discussion of the 
Declaration of London in the House of Lords, mentioned the mstances of 
destruction of British vessels in the Russo-Japanese War, saying: ‘Our Gov- 
ernment complained aboutit. The Russians stood firm.” 7 Parliamentary 
Debates, 5th ser., House of Lords, col. 378. 

It is thus apparent that while Great Britain asserted during the Russo- 
Japanese War that it was unlawful to destroy neutral prizes under any cir- 
cumstances, Russia refused to bow to this assertion, although agreeing, 
apparently, to issue instructions restricting the practice of destruction within 
narrow limits. The United States took an uncertain position at that time: . 


As it is represented that the Knight Commander was under American 
charter and was carrying American property, instructs him to inquire 
whether that vessel was sunk by the commander who made the seizure, 
and to inform the Russian Government that if such is the case the 
Government of the United States would view with the gravest concern 
the application of similar treatment to American vessels and cargoes, 
and that this Government reserves all rights of security, regular treat- 
ment, and reparation for American cargo on the Knight Commander and 
in any seizure of American vessels. (Paraphrase, Loomis to Eddy, 
July 30, 1904, United States Foreign Relations, 1904, p. 734.) 


And a week later in reply to a British request for the American view: 


Replying to Mr. Choate’s telegram of the 3d instant Mr. Hay states 
that, as the Department is not sufficiently advised of all the facts and 
circumstances connected with the sinking of the Knight Commander, 
it is not prepared to express an opinion on the case, nor can it say that, 
in case of imperative necessity, a prize may not be lawfully destroyed 
by a belligerent captor. (Paraphrase, Hay to Choate, Aug. 6, 1904, 
ibid., p. 337.) 


The inconclusive discussions at the Second Hague Conference of the ques- 
tion of destruction of neutral prizes remained fruitless at the time (see 2 
Garner, op. cit. p. 264), but the question formed one of the main topics on 
the agenda of the London Naval Conference of 1908-1909. 
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Preparatory to the London Conference, Great Britain attempted at first 
to uphold its view of the inadmissibility of destruction of neutral prizes: 


As regards the sinking of neutral prizes, . . . Great Britain has always 
maintained that the right to destroy is confined to enemy vessels only, 
and this view is favoured by other Powers. Concerning the right to 
destroy captured neutral vessels, the view hitherto taken by the greater 
Naval Powers has been that, in the event of it being impossible to bring 
in a vessel for adjudication, she must be released. (Grey to Fry, June 
12, ee ad Parliamentary Papers, Misc. No. 1 (1908), Cd. 3857, 
pp. 17-18. 


However, the British attitude underwent a change, and in his letter of 
December 1, 1908, to Lord Desart, President of the British Delegation at the 
London Conference, Grey said that GreateBritain might be prepared to 
admit the right to sink neutral prizes in case of imperative military necessity, 
but that it was not prepared to admit that inability to spare a prize crew or 
mere remoteness of port constituted a military necessity which would 
justify the procedure. British Parliamentary Papers, Mise. No. 4 (1909), 
Cd. 4554, p. 28. The memoranda of the various powers preparatory to the 
Conference disclose their views on the subject. Great Britain, Japan, and 
The Netherlands opposed unqualifiedly destruction of neutral prizes. British 
Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, pp. 38, 49, 52. Spain 
stated that destruction should be prohibited or justified only by weather, 
unseaworthiness of ships, or lack of fuel or food, but not by the proximity 
of the enemy or lack of military power. Jbid., p. 26. The United States 
referred to its Naval Code of 1900, Germany, Austria, France, Italy, and 
Russia, recognized the right of destruction, although Austria did so reluc- 
tantly, and France only as an exception to the general rule. Jbid., pp. 6, 21, 
30, 45, 55. In the course of the Conference, the Russian and German dele- 
gates declared that the right to destroy prizes in case of necessity was an 
existing right in international law (zbid., pp. 270, 271), and Italy and Austria 
seemed to support this view (2bzd., p. 277). The Austrian (cbid., p. 21) and 
the Russian (ibid., p. 55) memoranda indicated that the right to destroy 
involved the obligation to take the persons on board the destroying vessel. 
~ See also the statement of the Russian delegate to the same effect (ibid., p. 
269). The British delegate, in discussing the question, considered the pos- 
sibility of the absence of any private vessel nearby, and the resulting neces- 
sity for the warship to take on board the persons from the vessel destroyed, 
although there might not be sufficient conveniences on board the warship 
where they might, furthermore, be exposed to the dangers of maritime war 
(ibid., p. 276). Nobody mentioned the use of lifeboats as a possibility. 
The German delegate noted that in the Russo-Japanese War Germany had 
abstained from protesting against the destruction of the Thea (ibid., p. 271). 
The subject was covered by Articles 48 to 54 of the Declaration of London. 

It is interesting to note that the British Foreign Office, in reply to domestic 
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objections against the provisions of the Declaration of London relating 

to destruction of prizes, did not admit that destruction of neutral prizes was 
illegal, but, on the contrary, said: 

As has already been pointed out, most of the naval Powers claim that 

the right to sink without previous adjudication is in conformity with 


the existing law of nations. (British Parliamentary Papers, Misc. No. 
4 (1910), Cd. 5418, p. 14. 


and also declared: 


Nor have those Powers hitherto admitted that such right is limited by 
any of the serious restrictions which are now imposed under the Decla- 
ration, and to which in fact they have only been induced to agree as 
specific concessions to the view upheld by this country. (bid., p. 17.) 


On March 9, 1911, Lord Loreburn, the Lord Chancellor, in the course of 
debates on the Declaration of London in the House of Lords, said: 

I pass now to the destruction of neutral prizes, which has been the 
subject of attack by many people. All nations assert the right to de- 
stroy neutral prizes, if they find they cannot take them into port, except 
Great Britain, Japan, Spain, and Holland. That is the law which they 
would apply in their Prize Courts if you reject this Declaration. Even 
the record of Great Britain is not quite clear upon this subject of the 
destruction of neutral ships. (7 Parliamentary Debates, 5th ser., House 
of Lords, col. 386.) 


Various national prize ordinances and regulations in force during the World 
War and adopted prior to or during the War, permitted either the destruction 
of prizes in general, or of neutral prizes specifically: German Prize Ordinance 
of 1909, Arts. 113-115, and German Prize Code of 1916, Art. 33; French 
Instructions of 1912, Art. 157; Turkey, Law of 1912, Art. 4; Austro-Hunga- 
rian Dienstbuch, XXI-Ia; Rumania, Prize Code of 1917, Arts. 103-108; 
Japan, Prize Regulations of 1914, Arts. 122-124 and 125-131 (permitting 
specifically the destruction of neutral prizes); Italy, Instructions of 1915, 
Art. 12; China, Regulations of 1917, Art. 35 (United States Naval War 
College, International Law Documents, 1925, pp. 72-81, and Verzijl, op. cit., 
pp. 1238-1241). All of the provisions required some necessity for the 
destruction and the placing in safety of all persons found on the vessel. 
It should be added that Article 115 of the German Prize Ordinance provided 
for full indemnity for ship and cargo in case the condition of necessity for 
the destruction was not fulfilled, even if the ship or cargo were condemnable. 
The United States Instructions of 1917 provided for destruction of neutral 
vessels guilty of unneutral service, in case of necessity (paragraph 95), while 
paragraph 96 dealt with other neutral vessels in the following terms: 

Owing to the serious responsibility involved, a neutral vessel not 
engaged in unneutral service as defined in paragraph 39, must not be 
destroyed by the capturing officer save in case of the gravest military 


emergency which would not justify him in releasing the vessel or sending 
it in for adjudication. If circumstances permit, it is preferable to 
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appraise and sell the prize, as provided in section 4615, Revised Statutes, 
rather than to destroy it. (/nstructions for the Navy of the United States 
Governing Maritime Warfare, June, 1917 (1917), p. 35.) 


Paragraph 97 provided that destruction could take place only after visit and 
search and placing in safety of persons found on the vessel. Loc. cit. 

The practice during the World War indicated a general acceptance of the 
view that destruction of neutral vessels was lawful under certain circum- 
stances, and the provisions of the Declaration of London were openly or 
tacitly approved by most States, belligerent and neutral. 

Allied warships, however, generally refrained from destroying neutral 
vessels, The French destroyed two small Greek sailing ships attempting to 
run the blockade of Asia Minor, and the prize court said that the destruction 
‘fa, été effectuée pour des raisons d’ordre militaire dûment justifiées.” The 
Aghios-Nicolaos, Fauchille, Jurisprudence française en matière de prises 
maritimes (1919), p. 248; The San Nicolo, ibid., p. 250. The British appar- 
ently never destroyed any neutral prize. However, in a memorandum of 
February 19, 1915, to the United States, Great Britain said: 


Again, the Dutch vessel Maria, having sailed from California with a 
cargo of grain consigned to Dublin and Belfast, was sunk in September 
last by the German cruiser Karlsruhe. This could only have been justi- 
fied if, among other things, the cargo could have been proved to be 
destined for the British Government or armed forces and if a presump- 
tion to this effect had been established owing to Dublin or Belfast being 
considered a fortified place or a base for the armed forces. (United 
States Foreign Relations, 1915, Supplement, pp. 335, 336.) 


The British-French memorandum to neutral States, March 1, 1915, after 
condemning Germany for the declaration of a war area, and asserting that 
the first duty of the captor of a merchant vessel is to bring it before a prize 
court, stated: 


The sinking of prizes is in itself a questionable act to be resorted to 
only in extraordinary circumstances and after provision has been made 
for the safety of all the crew or passengers, if there are passengers on 
board. The responsibility for discriminating between neutral and 
enemy vessels, and between neutral and enemy cargo, obviously rests 
with the attacking ship, whose duty it is to verify the status and charac- 
ter of the vessel and cargo and to preserve all papers before sinking or 
even capturing it. So also is the humane duty of providing for the 
safety of the crews of merchant vessels, whether neutral or enemy, an 
obligation upon every belligerent. (Zbid., p. 127.) pagimi 5. 


A British memorandum to the United States, March 13, 1915, also stated 
that the Germans should not have sunk neutral vessels carrying foodstuffs 
presumably for civilian populations, since even the cargoes should not have 
been condemned without a decision of a prize court, ‘‘much less should the 
vessels have been sunk.” (fbid., p. 140; see also British note of July 31, 
1915, ibid., p. 495.) 
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Germany and Austria-Hungary practised the destruction of neutral prizes 
on a large scale, aside from the destruction of vessels in war zones (see Com- 
ment on Article 70, infra). In The Maria, the German High Prize Court 
found the destruction justified 


weil das genommene Schiff ohne Gefahr der Wiederwegnahme dem 
Kriegsschiffe nicht folgen konnte, zumal die Nahe feindlicher Kreuzer 
die Wiederwegnahme besorgen liess, die Karlsruhe auch keine genügende 
Prisenbesatzung stellen konnte und somit die Einbringung den Erfolg 
der Unternehmungen des Kriegsschiffes gefährdët hatte (Pr. O. $ 113 
b. B-6). (Verzijl, op. cit., p. 1250.) 


The Austro-Hungarian Prize Court used similar reasoning in, e.g., The 
Adamantios Korais, ibid., pp. 1256-1257. For other cases of destruction of 
neutral prizes by Germany and Austria-Hungary, see ibid., pp. 1249-1257. 
It is to be noted that German prize courts did not refuse to pass on the ques- 
tion whether destruction was justified by the circumstances. In a note of 
November 19, 1916, to the United States, Germany said: 


The Dutch [Danish] steamer Antwerpen (not Antwerpian) was cap- 
tured by a German submarine in cruiser warfare on September 12 
last for carrying contraband and sunk in compliance with the rules of 
the Declaration of London. The crew was first given the opportunity 
to reach a place of safety. (United States Foreign Relations, 1916, 
Supplement, p. 311; see also tbid., pp. 325, 327, and tbid., 1917, Supple- 
ment 1, pp. 88, 89, 93, 115, 141, 175, for other instances; see also infra 
for correspondence relative to the sinking of American vessels.) 


The United States apparently acquiesced in the view that neutral prizes 
may be destroyed, at least in cases of urgent necessity. Early in the War, 
the Acting Secretary of State declared, on October 9, 1914: 

The practice of nations in the past, stated generally, has been to sink 
prizes of war taken on the seas if either the ship or any part of her cargo 
was neutral property only when military necessity made this course 
imperative. This practice has now been embodied, at least in part, in 
the rules on the subject laid down by the Declaration of London, which 
Germany appears to have adopted for her guidance in the present naval 
warfare, and on which she has presumably based her action in this in- 
stance. It is not to be presumed, however, that the German Govern- 
ment will refuse to grant indemnity for neutral property which has been 
lost in such manner and which would otherwise have been restored by a 
court of prize. (Jbid., 1914, Supplement, p. 319.) 


The sinking of the American sailing ship Wiliam P. Frye by a German auxil- 
iary cruiser on January 27, 1915, gave rise to extensive correspondence be- 
tween the United States and Germany. The German commander declared 
that he first tried to confine himself to throwing overboard the wheat cargo, 
but then decided to sink the vessel in view of the proximity of the enemy 
(ibid., 1915, Supplement, p. 344). Germany declared that the sinking was 
in accordance with the principles of international law as laid down in the 
Declaration of London and in the German Prize Ordinance, 
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since it was not possible for the auxiliary cruiser to take the prize into 
a German port without involving danger to its own security or the suc- 
cess of its operations. The duties devolving upon the cruiser before 
destruction of the ship, pursuant to Article 50 of the Declaration of 
London and Article 116 of the German prize ordinance, were fulfilled 
by the cruiser in that it took on board all the persons found on the sailing 
vessel, as well as the ship’s papers. (Zbid., p. 360.) 


The United States preferred to base its protest on the Prussian-American 
treaty rather than on any view of the general international law rule on the 
subject (zbid., pp. 376, 450, 505); Germany disagreed with the American 
interpretation of the treaty (zbid., pp. 485, 493). The United States declared 
that it regarded the Declaration of London as not in force (zbid., p. 376). 
. It said, however: “On the other hand, if we assume that the cargo was non- 
contraband, the destruction either of the cargo or the vessel could not be 
justified in the circumstances of this case under any accepted rule of interna- 
tional law” (zbid., p. 450). Germany asserted that the Declaration of 
London was declaratory of international law and said: “It is not disputed 
by the American Government that, according to general principles of interna- 
tional law, a belligerent is authorized in sinking neutral vessels under almost 
any conditions for carrying contraband” (ibid., p. 493), but declared that 
orders were given not to destroy American ships with conditional contra- 
band, reserving ‘‘the right to destroy vessels carrying absolute contraband 
wherever such destruction is permissible according to the provisions of the 
Declaration of London” (ibid., p. 552). In reply to the latter note, the 
United States declared: 


Without admitting that the Declaration of London is in force, and on 
the understanding that the requirement in Article 50 of the declaration 
that “before the vessel is destroyed all persons on board must be placed 
in safety” is not satisfied by merely giving them an opportunity to 
escape in lifeboats, the Government of the United States is willing, pend- 
ing the arbitral award in this case, to accept the Declaration of London 
as the rule governing the conduct of the German Government in rela- 
tion to the treatment of American vessels carrying cargoes of absolute 
contraband. (Zbid., p. 570, American note of Oct. 12, 1915.) 


In regard to the sinking of the American vessel Leelanaw carrying absolute 
contraband (flax), Germany explained that the commander was unable to 
take it in ‘‘ without exposing the submarine to danger or impairing the success 
of the operations in which he was engaged,” but that he placed all persons 
and ship’s papers in safety and “therefore acted in conformity with the prin- 
ciples of international law” (zbid., p. 607). In a later note, Germany de- 
clared that she shared the view that all possible care must be taken for the 
security of persons on board the vessel destroyed, who ‘‘may not be ordered 
into her lifeboats except when the general conditions, that is to say, the 
weather, the condition of the sea, and the neighborhood of the coast, afford 
absolute certainty that the boats will reach the nearest port” (tbid., p. 644). 
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In the Memorandum on Armed Merchantmen of March 25, 1916, the De- 
partment of State declared: “In the case of a neutral merchantman, the 
right to sink it in any circumstances is doubtful” (ibid., 1916, Supplement, 
p. 248). On April 28, 1916, however, the United States Ambassador in 
Germany was instructed to present to the German Government a memo- 
randum reading in part as follows: 
5. If visit and search disclose that the vessel is of belligerent nation- 
ality, the vessel may be sunk only if it is impossible to take it into port, 


provided that the persons on board are put in a place of safety and loss of 
neutral property is indemnified. 


Note: (a) A place of safety is not an open boat out of sight of land. 

(b) A place of safety is not an open boat, if the wind is strong, the sea 
rough, or the weather thick, or if it is very cold. 

(c) A place of safety is not an open boat which is over-crowded or is 
small or unseaworthy or insufficiently manned. 


6. If, however, visit and search disclose that the vessel is of neutral 
nationality, it must not be sunk in any circumstances, except of gravest 
importance to the captor’s state, and then only in accordance with the 
above provisos and notes. (Zbid., p. 252.) 


The Scandinavian states apparently took the position that the provisions 
of the Declaration of London were declaratory of international law, and 
protested not against the destruction of neutral prizes, but against the 
failure, in some cases, to place the crews in safety; Spain apparently took a 
similar stand. Vandenbosch, The Neutrality of The Netherlands During the 
World War (1927), p. 288; see also 2 Mérignhac et Lémonon, Le Droit des 
gens et la guerre de 1914-1918 (1921), pp. 513-614, for Norwegian note of 
Nov. 1, 1917. The position of The Netherlands was exceptional in that 
it was squarely opposed to the recognition of the lawfulness of destruction 
of -neutral prizes under any conditions. Although the sinking of the first 
Dutch vessel by the Germans (the Maria) did not lead to a formal protest, 
The Netherlands took a strong stand after the sinking of the Medea. Van- 
denbosch, op. cit., p. 278. In the note of April 3, 1915, to Germany it was 
declared that “La destruction d’une prise neutre est un acte que le Droit 
International n’a jamais sanctionné,” that the Declaration of London was 
not considered by The Netherlands to be part of the established law of 
war, but that even the conditions laid down in the Declaration (which were 
reviewed and interpreted in detail) had not been fulfilled in the instant case, 
since the crew was left in lifeboats and picked up several hours later by an 
accidentally passing vessel. It was also argued that the Medea was not 
subject to condemnation. Netherlands, Overzicht der Voornaamste van Juli 
1914 tot October 1915, door het Ministerie van Buitenlandsche Zaken Behan- 
delde en voor Openbaarmaking Geschikte Aangelegenheden, p. 19. Germany, 
in its reply of April 22, 1915, held that the Declaration of London was de- 
claratory of international law, the history of recent naval wars showing so 
many instances of destruction that under certain conditions “la légitimité 
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de ce moyen de guerre doit être considérée comme établie par la coutume 
internationale.” In the case of the Medea, according to Germany, proper 
steps were taken for the safety of the crew. Ibid., p. 20. The Dutch note 
of June 4, 1915, after reiterating the Dutch point of view and pointing out 
that there was a division of opinion at the London Conference, declared 
that the Dutch Government could not admit that repetition of illegal acts 
can establish an international custom clothed with legality. Ibid., p. 21. 
In the note of October 16, 1915, while maintaining the illegality of destruc- 
tion in general, the Dutch stressed the argument that, even assuming such 
destruction to be legal under certain conditions, such conditions were not 
present in the instant case. Jbid., p. 23. When the German High Prize 
Court held the capture and destruction of the Medea valid, The Netherlands 
protested against the decision as contrary to international law. Mededee- 
lingen van den Minister van Buitenlandsche Zaken aan de Staten-Generaal 
Juli-December 1916, pp. 11-12. A Dutch proposal to submit the case to 
arbitration was declined by Germany. Vandenbosch, op. cit., pp. 283-284, 
and see in general, p. 278 ff. 

It should be added, in connection with the World War practice, that 
Germany never seriously asserted a general right to destroy neutral vessels 
without placing all the persons on board in safety; the indiscriminate sink- 
ings in war zones and elsewhere were said to be justified on the grounds of 
retaliation and self-preservation. See Comment on Articles 23, 70 and 83, 
of this Draft Convention. 

After the war, the question of the right to sink neutral prizes in case of 
' necessity arose in the case of the Cysne, a Portuguese (neutral) vessel with 
pit props as cargo, which was sunk by a German submarine. The case was 
referred to the Portuguese-German Special Arbitral Tribunal, which found 
Germany liable for the reason that pit props were not absolute contraband, 
as declared by Germany in retaliation for the Allied contraband lists, both 
Germany and Portugal consenting to be bound by the Declaration of 
London. See Comment on Article 23, supra, for discussion of the retalia- 
tory aspect of the case. But the tribunal considered nevertheless that the 
sinking would have been justified had the cargo really been absolute contra- 
band, saying (as summarized in Lauterpacht, Annual Digest of Public Inter- 
national Law Cases, 1929-1930, pp. 487, 490): 

Germany was not responsible. It was true that as a general rule the 
captor of a neutral vessel ought to conduct it to a port. If he avails 
himself of the exceptional right of destroying the vessel, he is under 
a, duty to bring himself under the exception of Article 49 of the Declara- 
tion, namely, that a different course might “involve danger to the 
safety of the warship or to the success of the operations in which she 
engaged at the time.” However, no such proof is necessary if, having 
regard to the type of the capturing craft, it is obvious that the captor 
could not conduct the vessel to a port or spare part of her own crew. 


This was the position of the particular type of German submarines 
operating in the Channel at that time. Their extreme vulnerability 
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and the nature of their armaments made it practically impossible to 
conduct the vessel to the port. The small number of German subma- 
rines did not permit the release of a single submarine from the sector 
without endangering ‘‘the success of the operations.” Neither could 
they spare a crew. 


. The Greco-German Mixed Arbitral Tribunal after the World War in 
the case of Marouli v. Germany (1928), under § 4 of the Annex to Articles 
297 and 298 of the Versailles Treaty (for the interpretation of which, see 
Comment on Article 21, supra), dismissed a claim for a Greek (neutral) 
vessel destroyed by a German submarine, on the ground that since the ves- 
sel was carrying arms under charter for the French Government, it was 
guilty of unneutral service under Article 46 of the Declaration of London 
and could be treated as an enemy vessel and sunk if necessary. The weather 
conditions and the position of the submarine made it impossible to bring in 
the vessel without compromising the safety of the submarine. The crew 
were put in lifeboats and all were saved. 8 Recueil des Décisions des Tribu- 
naux Arbitraux Mixtes, p. 345. See, to the same effect, Costoments ei 
Valmadis v. Germany (1929), Greek vessel carrying contraband under 
charter for the British Government, crew put in lifeboats in good weather, 
twenty-four miles from nearest land and all saved, provisions of the 
Declaration of London in regard to unneutral service said to be a codification 
of existing law, ibid., p. 848; and Hmbiricos v. Germany (1930), Greek vessel 
under British charter carrying contraband for Italian Government, crew put 
in lifeboats in good weather, twenty-eight miles from land, and all saved, 10 
ibid., p. 104. | 

The French Instructions of 1934, Article 146, permit the destruction of 
neutral prizes, generally following the rules of the Declaration of London. 
2 Recueil général periodique et critique, 1935, Pt. 6, p. 1. The Italian 
Rules of 1927 are similar (Articles 102-104), laying down, moreover, that the 
justification for the destruction must be determined before any judgment 
is rendered. Norme di Diritto Marittimo di Guerra (1927), p. 44. Article 195 
of the 1938 Italian Rules also closely follows the Declaration of London of 
1909 while Article 196 is similar to the London submarine rules of 1930- 
1936. Gazzetta Ufficiale, Supplemento No. 211, Sept. 15, 1938, p. 20. The 
widely accepted provisions of the London treaty of 1930 (see under Article 
54, supra) relating to the assuring of the safety of persons on board destroyed 
merchant vessels, which purport to be declaratory of international law, 
clearly imply that destruction is proper in some cases and make no distinc- 
tion between enemy and neutral vessels. 

It may be added that certain British writers have opposed the destruction 
of neutral prizes on the ground that property does not pass until condem- 
nation. See, e.g., Smith, op. cii., p. 21 ff. It should be noted, however, 
that Great Britain claims the right to requisition prizes before condemna- 
tion. See Comment on Article 21, supra. 
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A special problem is presented by neutral non-contraband cargo destroyed 
with an enemy merchant vessel. The French Council of State decided in 
1872 that neutral owners of a cargo on board two destroyed German vessels 

were not entitled to compensation, saying: 


Considérant que si, aux termes de la déclaration du Congrés de Paris 
du 16 avr. 1856 approuvée par décret du 28 du méme mois, la marchan- 
dise neutre n’est pas saisissable à bord d’un navire ennemi, il suit de là 
seulement que le neutre qui a embarqué ses marchandises sur ce navire a 
droit à la restitution de ces marchandises ou, en cas de vente, au paye- 
ment du prix, mais qu’on ne peut induire de cette déclaration qu’il peut 
réclamer une indemnité à raison des préjudices qu'ont pu lui causer soit 
la capture du navire, lorsque cette capture a été jugée valable, soit 
les faits de guerre qui ont accompagné ou suivi cette capture ;--Con- 
sidérant qu'il résulte de l’instruction que la prise du Norwaerts a été 
jugée valable, et que la destruction du navire avec sa cargaison a eu 
lieu sur l’ordre du commandant du bâtiment capteur, par le motif que 
la sécurité de son bâtiment ne permettait pas, à raison du grand nombre 
des prisonniers à bord, de détacher une partie des hommes de l’équipage 
pour conduire la prise dans un port de France; —Que, dans ces circon- 
stances, la destruction de cette prise constituait un fait de guerre dont 
les propriétaires de la cargaison ne peuvent étre admis 4 discuter l’op- 
portunité, et qui ne peut donner ouverture à leur profit à un droit à 
indemnité, etc. (Vorwaerts, sub nom. Norwaerts, Dalloz, Jurisprudence 
générale, Recueil périodique et critique, 1872, Pt. III, p. 94, Conseil 
d'État, May 21, 1872, followed in The Ludwig, ibid.) 


This French case was expressly followed by the German prize courts in The 
Glitra (1 Entscheidungen des Oberprisengerichts in Berlin (1918), p. 34) and 
in The Indian Prince (ibid., p. 87). For English translations, see United 
States Foreign Relations, 1915, Supplement, pp. 572 and 520. Cf., however, 
United States view, Memorandum of April 28, 1916, supra. The British 
view has been that when an enemy vessel captured as prize is destroyed, the 
captor must pay for innocent neutral cargo destroyed with the vessel. 
Colombos, A Treatise on the Law of Prize (1926), p. 264. Destruction of 
contraband cargo alone has also been practiced, both in the Russo-Japanese 
War (The Cilurnum, 1 Hurst and Bray, op. cit., p. 186) and in the World 
War (e.g., The Villareal and The Agios Georgios, Verzijl, op. cit., pp. 1255, 
1257). Fora case of destruction of a neutral prize cargo because of necessity 
by the French during the World War, see the Catania, Fauchille, Jurispru- 
dence française en matière de prises maritimes (1919), p. 200, 

It should be noted that during the World War, France practiced on a 
large scale the seizure of contraband cargo on board neutral vessels at sea, 
releasing the vessel after transshipping the cargotothevisitingship. Ibid., pp. 
66, 200, 254, 316, 368, 407, 470, 472. German warships occasionally resorted 
to the same practice. Fauchille et De Visscher, Jurisprudence allemande en 
matière de prises maritimes (1924), pp. 164, 313. 

Paragraphs (2) and (8) of the instant article deal with a somewhat differ- 
ent situation. In view of the establishment of the system of certification 
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giving special protection to certain vessels, the belligerent is here given, 
in respect of uncertified vessels, a special privilege not now established in 
international practice. If visit is impossible because of sea conditions, the 
warship may by radio require the vessel to proceed at reduced speed under 
its escort until the sea moderates. While under escort, the vessel continues 
in the position of being summoned to stop for visit and search so that re- 
sistance or attempt to escape may be forcibly suppressed by the warship. 
Paragraph (8), however, definitely forbids the practice of diversion to port 
prior to capture. (It may be noted that the term ‘‘deviate” is frequently 
used in this connection, but “divert’’ seems preferable usage, especially when 
used as a transitive verb.) 

The general term “diversion” may cover a large variety of fact situations. 
In order to clarify the problem, a fact analysis of the various possible situa- 
tions which may be covered by the term is attempted below. Situations in 
which a vessel is formally captured or seized in prize before being sent in are 
to be distinguished from situations in which a vessel is taken in or sent in 
before such capture or seizure takes place (‘‘capture” and ‘‘seizure”’ may 
not be identical; for a definition of these terms and of deviation, see e.g., the 
French Instructions of 1934, infra). Only situations of the latter type are 
considered here. 

The. types of belligerent action in regard to a neutral vessel on the high” 
seas which may be covered by the term ‘‘diversion” may be analyzed as 
follows: 


A. Neutral vessel is placed under effective belligerent control either by 
means of placing a belligerent crew on board (often referred to as a “‘prize 
crew,” even where the vessel had not been formally captured or seized in 
prize) or by the continued presence of a belligerent warship (or aircraft?) 
and under such control: 


I. Taken into port after visit and search 

(a) on suspicion based on evidence found on the vessel; 

(b) on suspicion based on evidence from extrinsic sources but relating 
to the particular vessel; 

(c) on suspicion based on general conditions (e.g., statistics) or pre- 
sumptions relating to all the vessels of a given type or nationality 
or destination; 

(d) on entirely unfounded suspicion or without suspicion. 


II. Taken into port after visit but not search, under conditions of (b), 
(c), or (d) of I above, for one or both of the following reasons: 1. Im- 
possibility of thorough search because of natural conditions, size of 
vessel and character or arrangement of cargo, or circumstances of 
warfare (proximity of the enemy, etc.); 2. Hope of getting evidence 
later. 
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III. Taken into port without visit or search (1.e., by the belligerent war- 
ship), under conditions of (b), (c), or (d) of I above, and for reasons 
1 or 2 of II above, plus 3. Fear of approaching the vessel because of 
suspicion of disguise. 


IV. Taken into port as part of a general measure of regular or irregular 
blockade with or without visit and search, either for search or for 
other purposes. 


`V. Taken into waters aside from the vessel’s course for search under the 
conditions of II or III above. 


B. Neutral vessel is ordered by a belligerent to proceed as directed, to 
port or other waters as the case may be, without a continued exercise of 
effective control by the belligerent. The order, however, is given to the par- 
ticular neutral vessel by a belligerent warship or aircraft, or from a belligerent 
shore station. May be further analyzed into I, II, III, IV, and V, corre- 
sponding to the same divisions of A above, with the same circumstances and 
conditions except for the exercise of control. Order may or may not be, as 
a matter of fact, accompanied by threats of, or followed by, drastic violent 
action against the vessel in case of disobedience. 


C. A belligerent issues general orders for all neutral vessels, or vessels 
of a given type, to call at a port for search or for other purposes (e.g., pay- 
ment of duties), or to follow a certain route, with or without a threat of 
confiscation or of destruction in case of disobedience. 


The main distinguishing factors of the various types of situations may be 
classified as follows: 


(1) Time of formal capture or seizure in prize, if any; 

(2) Manner and effectiveness of control of the diverted vessel; 
(3) Purpose of diversion; 

(4) If for search, character and basis of suspicion; 

(5) If for search, reason for lack of determination on the spot; 
(6) Sanction for disobedience. 


To this may be added: 
(7) Subsequent action in regard to ship, cargo, or both: 

(a) Prize court proceedings for condemnation; 

(b) Release after detention without prize proceedings; 

(c) Confiscation or destruction without prize proceedings; 

(d) Requisition or preémption with or without judicial proceedings, 
with payment of value; 

(e) Payment for diversion and detention of (1) Freight; (2) Demur- 
rage; (3) Damages. 


It should be further noted that belligerents resorting to diversion of one 
type or another frequently justify their action as being retaliatory. 
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Some early treaties contained provisions directed against the practice of 
certain types of diversion. Thus, Article III of the Anglo-French Treaty 
of St. Germain, 1632, read as follows: 


For as much as under the Pretext of Search or Visit that may be 
made by the Ships of War of the one or the other Prince, or their Sub- 
jects at Sea, of Merchant Ships, to know whether they are laden with 
Merchandizes prohibited, or belonging to the Enemy, there have been 
several Outrages committed for the Time past, which have, without 
any lawful Cause, hindered the Course of the said Ships, and occasioned 
many other great Damages to Merchants; to obviate such Inconven- 
iences, it has been agreed, that such Ships of War happening to meet 
such Merchant Ships at Sea, may order them to strike, which the said 
Merchant Ships shall be obliged to do, and to present their Licences, 
Commissions, and Bills of Lading, to the Captains, or such as they shall 
send aboard the said Merchant Ships, into which more than two or three 
at most may not enter, nor exact or take any Duties under Pretext of 
such Visit; which done, if those of the said Ship of War will not forbear, 
notwithstanding, to stop the Voyage of the said Ships, whether by carry- 
ing them along with them, or obliging them to go aside out of their 
Course, the said People belonging to the Ship of War shall in that Case 
be answerable for all the Expences, Damages, and Interests, and besides 
be punished corporally, according as the Quality and Circumstances of 
the Fact shall require; for which Expences, Damages, and Interests, not 
only the Delinquents shall answer, but likewise those who furnished 
them with Arms and Provisions, and put them to Sea. (6 Dumont, 
Corps Universel Diplomatique du Droit des Gens, Part I (1728), p. 33; 
Sye i in A Complete Collection of All the Marine Treaties (1779), 
p. 34. 


The Treaty of Amity and Commerce between the United States and France, 
1778, provided in Article 29 (27): 


If the Ships of the said Subjects, People or Inhabitants of either of 
the Parties shall be met with either sailing along the Coasts or on the 
high Seas by any Ship of War of the other or by any Privateers, the said 
Ships of War or Privateers, for the avoiding of any Disorder shall 
remain out of Cannon Shot, and may send their Boats aboard the 
Merchant Ship, which they shall so meet with, and may enter her to 
number of two or three Men only to whom the Master or Commander 
of such Ship or Vessel shall exhibit his passport concerning the Property 
of the Ship made out according to the Form inserted in this present 
Treaty, and the Ship, when she shall have shewed such Passport shall 
be free and at Liberty to pursue her Voyage, so as it shall not be lawful 
to molest or search her in any manner or to give her chase, or force her to 
quit her intended Course. (Deák and Jessup, op. ct., Pt. IL, No. 1.) 


Identical provisions were contained in the treaties of the United States with 
The Netherlands, 1782; with Sweden, 1783; and with Spain, 1795; and in the 
treaty of France with Great Britain, 1786. See ibtd., Nos. 2, 3, 8 and 46. 
The United States-Netherlands and the United States-Sweden treaties 
likewise contained provisions for payment of damages if vessels taken into 
port were found, on examination, to have no contraband on board. Ibid., 
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Nos. 2 and 3. Other treaty provisions, such as those limiting visit ‘and 
search to the examination of papers, appear to be inconsistent with the 
practice of diversion for search. See, e.g., Russia-Sweden, 1801, zbzd., No. 
58; Chile-Peru, 1835, 1bid., No. 75; and Mexico-Salvador, 1893, tbid., 
No. 124; cf. Comment on Article 58, supra. 

An English order of 1590, during the war with Spain, permitted Dutch 
vessels io go to Spain on certain conditions including their stopping at desig- 
nated English ports for examination. Jessup and Deák, Neutrality: Its 
History, Economics and Law, Vol. I, “The Origins” (1935), pp. 189-190, 
citing 1 Marsden, Documents Relating to the Law and Custom of the Sea 
(1916), p. 262. It may be added that the status of the Dutch at the time is 
far from clear. | 

It is reported that in 1747 an English admiral declared a blockade of the 
French Mediterranean coast, but the effectiveness of the blockade was 
doubtful, and seized neutral vessels were not brought into prize court, 
although their cargoes were preémpted. Fayle, ‘Economic Pressure in the 
War of 1739-1748,” in 68 Journal of the Royal United Service Institution, 
pp. 434, 442. 

During the French Revolutionary Wars, France and Great Britain prac- 
tised preémption of provisions on neutral vessels, the vessels brought in 
being released with payment of freight, and sometimes expenses and even 
demurrage (in cases of irregularities on the part of captors). For French 
Decree of May 9, 1793, see 1 American State Papers, Foreign Relations, 
p. 749; for British instructions and Orders in Council, see 1bid., pp. 240, 315, 
and 4 Moore, International Adjudications, Modern Series (1931), p. 28; 
see also The Neptune, a case in the Jay Treaty Commission, 4 Moore, op. cit., 
p. 872. The report of Secretary of State Randolph to the President, March 
2, 1794, contained a quotation from the representations of a committee in 
Philadelphia reading in part as follows: 

It has become a practice for many of the privateers of the belligerent 
Powers to send into port all American vessels they meet with, bound 
from any of the French ports in the West Indies to the United States; 
and it is positively asserted, that the owners of some of them have given 
general instructions to their captains to that effect; and, though many of 
those vessels have been afterwards liberated, yet the loss by plunder, 


detention, and expense, is so great, as to render it ruinous to the Ameri- 
can owner. (1 American State Papers, Foreign Relations, p. 423.) 


The Secretary, summarizing the complaints, said: 


It is urged against the British, 

1. That their privateers plunder the American vessels, throw them 
out of their course by forcing them, upon groundless suspicion, into ports 
other than those to which they were destined; detain them, even after 
the hope of a regular confiscation is abandoned; . . . (Zbid., p. 424.) 


The Decree of the French Committee of Public Safety of November 15, 
1794, by Article IV expressly forbade naval commanders to make neutral 
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` vessels “deviate from their voyages; to take from on board of them the cap- 
tains, sailors, or passengers, except soldiers actually in the service of enemy 
Powers; and to seize the effects or merchandise which may be found therein.” 
By Article V, enemy goods and contraband were excepted from the prohibi- 
tion. (Ibid., p. 752.) 

The British Retaliatory Orders in Council of November 11, 1807, pro- 
hibited, inter alia, neutral vessels from proceeding to the ports of France and 
other countries which excluded British vessels without first touching at a 
British port and paying duties there (8 tbid., p. 269), with certain exceptions 
and modifications made by subsequent orders. See also the Order of April 
26, 1809, ibid., p. 241, and Acts of Parliament, 48 Geo. ITI, ce. 26, 37, p. 153; 
these general orders were preceded by an Order of August 19, 1807, applying 
similar provisions to the vessels of Mecklenburg, Oldenburg, Papenburg, 
and Kniphausen; Cobbett’s Parliamentary Debates, Vol. X, p. 130. For 
American protests and the ensuing correspondence, see 3 American State 
Papers, Foreign Relations, p. 210, and Comment on Article 23 of this Draft 
Convention. In that correspondence, the retaliatory feature of the order 
was emphasized. In The Fox, applying the Order of 1809, Sir William Scott 
said in regard to the orders: ‘‘T have no hesitation in saying, that they would 
cease to be just if they ceased to be retaliatory.””’ Edw., 311, 314. For the 
French view, see 3 American State Papers, Foreign Relations, p. 247. It has 
been asserted that the real object of the Orders of November 11, 1807, was 
not search, but the equalization of conditions for British and neutral trade 
and the raising of revenue. Phillips and Reede, Neutrality: Its History, 
Economics and Law, Vol. II, “The Napoleonic Period” (1936), pp. 153, 161. 

Certain expressions of the British courts during the period of the Napo- 
leonic Wars appear to indicate approval of deviation for search. Thus, Sir 
William Scott said: 

Thirdly, another right accrued, that of bringing in for a more deliber- 
ate inquiry than could possibly be conducted at sea upon such a number 


of vessels, even those which professed to carry cargoes with a neutral 
destination. . . . (The Maria, 1 C. Rob. 340.) 


And Lord Ellenborough said: 


The American was at liberty to pursue his commerce with France and 
to be the carrier of goods for French subjects; at the risk indeed of having 
his voyage intercepted by the goods being seized; or of the vessel itself, 
on board which they were being detained or brought into British ports 
for the purpose of search. (Barker v. Blakes, [1808] 9 East 292.) 


Cf., however, for later attitude of British prize courts, The Ostsee (1855), 
2 Spinks, Ecc. & Ad. 170, 186-187, and The Gerasimo (1857), 11 Moore, 
P. C., 88. 

In the Anna Maria (1817), 2 Wheat. 327, an American vessel, during 
the War of 1812, was stopped and searched for over a day by an American 
privateer which took off the vessel’s master and crew; the privateer gave 
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chase after some other vessels, leaving an officer and two men on the Anna 
Maria, which was subsequently lost. In reversing the judgment below 
dismissing a libel by the owners against the privateer, the Supreme Court, 
by Marshall, C. J., said that it was doubtful whether the detention had been 
for further search, 


ard this leads to the opinion, that the vessel was detained, not so much 
to make further search, as in the hope of drawing from the master, or 
some of the crew, who were all in irons, something which might lead to 
the condemnation of the vessel and cargo. This conduct must be 
viewed with much lenity, to be pardoned. But whatever excuse may 
be made for the detention thus far, none can be given for the transac- 
tions which remain to be noticed. 

Before the captain of the Nonesuch left the Anna Maria, in pursuit of 
other objects, he ought to have decided either to seize her as prize, or 
to restore her. Had he seized her as prize, her master, at least, ought 
to have been returned to her, and her papers should have been sealed and 
put in possession of a prize-master. If he determined not to seize her 
as prize, her master and crew ought to have been restored, that she 
might have prosecuted her voyage. . . . 


The court also stressed the generally unjustifiable conduct of the captor’s 
officers in regard to the Anna Maria. 

During the American Civil War, the Instructions of the Secretary of the 
Navy of August 18, 1862, in part ordered: 


Thirdly. That when that visit is made, the vessel is not then to be 
seized without a search carefully made, so far as to render it reasonable 
to believe that she is engaged in carrying contraband of war for or to 
the insurgents, and to their ports directly or indirectly by transship- 
ment, or otherwise violating the blockade; . . . (As quoted in the 
American note to Great Britain, Oct. 21, 1915, United States Foreign 
Relations, 1915, Supplement, p. 578, at 590.) 


When in 1863 a British vessel, the Magicienne, was released, after having been 
brought in, without court proceedings because of lack of sufficient evidence, 
the United States admitted that eompensation was to be paid. See Appen- 
dix to the British note of April 24, 1916, 2bid., 1916, Supplement, p. 380. 

There is no indication that diversion was practised in the Franco-Prussian 
War. For French Instructions of 1870, containing provisions on visit and 
search, see Barboux, Jurisprudence du Conseil des Prises pendant la guerre 
de 1870-1871, pp. 142, 143, 150 ff. 

The British Manual of Prize Law (1888), provides in Article 196: 


In exercising the right of visit, the Commander should be careful to 
occasion to the vessel no delay or deviation from her course that can be 
avoided, and generally to conduct the visit in a manner as little vexa- 
tious as possible. 


In 1900 the German vessel General was detained at Aden ‘‘on strong 
suspicion”’ and searched thoroughly for several days. No contraband being 
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found, the vessel was released. Great Britain expressed regret at the occur- 
rence and admitted in principle the obligation to make compensation. 
7 Moore, Digest of International Law (1906), p. 741. This was not a case of 
diversion, but merely of detention, since the General had called at Aden vol- 
untarily. : | 

Great Britain, in its note to the United States of February 10, 1915, 
‘asserted that “deviation” had been practiced in the Russo-Japanese and in 
the second Balkan Wars, 


when it sometimes happened that British vessels were made to deviate 
from their course and follow the cruisers to some spot where the right of 
visit and of search could be more conveniently carried out. In both 
cases this exercise of belligerent rights, although questioned at first by 
His Majesty’s Government, was ultimately acquiesced in. (United 
States Foreign Relations, 1915, Supplement, p. 329.) 


No documentary confirmation of this statement has been found. See also 
p. 598, infra. But the British practice in the World War was perhaps fore- 
shadowed by a statement made by Prime Minister Balfour in the House of 
Commons, in reply to a question, on August 11, 1904: 


I do think he [the questioner] laid down one proposition to which 
I take specific objection. It was that a belligerent who captured a neu- 
tral vessel had the right to examine the papers, but had no right to 
examine the cargo. I think that my hon. friend is mistaken. I think 
that the authorities are on the other side . . . but the steamships of the 
present day carry 7,000 or 10,000 tons of cargo, and the process of con- 
ducting an examination of that, although not forbidden by interna- 
tional law, is almost forbidden by the excessive difficulty of the opera- 
tion. . . . The belligerent makes a prize of a great liner, a ship carrying 
7,000 or 10,000 tons of cargo; it takes it into a Prize Court; examines it; 
finds that there is no contraband; and the damages that ought to be 
paid, of course, are of an enormous amount. (140 Parliamentary De- 
bates, 4th ser., col. 272.) 


The difficulty of a thorough search without unloading was also pointed out 
by the Imperial Procurator in the Russian Prize Court in the case of the 
Knight Commander, 1 Hurst and Bray, op. cti., pp. 54, 65. In one case, a 
Japanese warship ordered a Norwegian merchant vessel to proceed to a 
Japanese port; the order was complied with. 2 tbid., p. 50. 

The question of diversion was not expressly covered by the Declaration 
of London, which, however, provided in Article 64: 


If the capture of a vessel or of goods is not upheld by the prize court, 
or if the prize is released without any judgment being given, the parties 
interested have the right to compensation, unless there were good reasons 
for capturing the vessel or goods. 


During the Italian-Turkish War of 1911, the French vessel Carthage, 
bound for Tunis with an airplane on board, was stopped and sent into an 
Italian port, on suspicion that the plane was destined to the Turkish forces 
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in Africa, and as it was impossible to transfer the plane to the Italian warship. 
After the unloading of the plane, the vessel was allowed to proceed. The 
Permanent Court of Arbitration, to which the case was submitted, awarded 
an indemnity for the taking in of the vessel, on the ground that ‘The Italian 
naval authorities were not within their rights in proceeding, as they did, to 
the capture and temporary detention of the French mail steamer Carthage.” 
The court said that 

the legality of every act which goes beyond a mere search depends upon 

the existence either of a trade in contraband or of sufficient reasons to 


believe that such a trade exists . . . in this respect, the reasons must 
be of a juridical nature; 


and that in this case there were no such sufficient reasons. The tribunal 
found it superfluous “to examine the question whether, at the time of the 
measures taken against the Carthage there were irregularities of form, and if, 
in case there were, these irregularities were of a kind to vitiate measures 
which would otherwise have been legal.” Scott, The Hague Court Reports 
(1916), p. 329. See also The Manouba, ibid., p. 341. In neither of these 
cases was the question of the right of diversion for search in issue. 

Prior to the World War, prize regulations and instructions generally con- 
tained no provisions expressly authorizing diversion for search before capture 
or seizure in prize. Article 81 of the German Prize Ordinance of 1909 
provided that the captain ‘must endeavor to avoid bringing the vessel out of 
the course of her voyage.” Huberich and King, The Prize Code of the German 
Empire (1915), p. 50. Articles 85 and 91, however, read as follows: 


85. If by reason of the weather conditions it is not possible to send out 
a boat, the commander may, in case there is grave suspicion, order the 
vessel to follow a prescribed course, and follow with the war vessel, until 
it is possible to carry out the search. 

91. Where it appears that a search is necessary, but the same cannot 
be accomplished at the time, the vessel is to be searched at a subsequent 
time at a suitable place. If by reason of this fact the vessel is subjected 
to substantial losses, the commander shall proceed to a provisional 
capture. (Ibid., pp. 51 and 54.) 


In the revised 1916 text, Article 9 reads: 


9. Suspect ships are to be searched, and, according to the result of 
the search, either released, brought into port, or captured. Since, how- 
ever, for military reasons or because of the nature of the cargo, search 
can seldom be carried out at sea, it is advisable for suspect ships at once 
to be brought into a German port in order to undergo a more thorough 
search. In such cases a ship shall only be declared captured if during 
her voyage to a German port it is necessary to take her through neutral 
territorial waters. (United States Naval War College, International 
Law Documents, 1925, p. 32.) 


The Italian Rules of 1917 provided as follows: 


Qualora il comandante di una nave da guerra non creda opportuno 
procedere alla visita di una nave mercantile in alto mare, la inviterà a 
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recarsi nel porto che le sara indicato. (Verzijl, Le Droit des Prises de la 
Grande Guerre, p. 1171.) 


{When the commander of a warship does not believe it opportune to 
proceed to the visit of a merchant ship on the high seas, he shall invite 
it to call at the port which shall be indicated to it.] 


Article 21 of the Rumanian Prize Code provided: 


Lorsque, par cas de force majeure, ou pour des motifs indépendants de 
la volonté de l’agent qui opère la capture, la visite maritime ne peut 
être effectuée au large, agent a le droit de diriger le vaisseau vers un port 
national ou allié, pour y faire la visite. (Zbid.) 


Article 51 provided for presumption of enemy character of vessels refusing to 
follow a warship to port. Ibid. The Chinese Regulations of 1917, on the 
other hand, said in Article 19: ‘‘ Visit shall be effected on the original course 
of the voyage of the merchant-ship.” Ibid. 

Diversion to port for search was practiced by Germany in many cases, 
and was justified in prize court decisions. See the following cases: Bertha 
Elisabeth, Star, Dux, Goethe, Thorsten, Prins Hendrik and Alexandra, 1 
Entscheidungen des Oberprisengerichts in Berlin (1918), pp. 55, 58, 66, 70, 85, 
253, 321, 430, and cf. Verzijl, op. cit., pp. 1169 and 1211-1213. In all these 
cases (with one possible exception) the vessel was taken in by a ‘“‘prize 
crew” or by an escorting warship. In The Gelderland, however, a Dutch 
vessel was stopped by a German aircraft and ordered to deviate to Zeebriigge, 
on July 23, 1917, and Aufbringung (capture) took place in port. The prize 
court did not discuss the mode of diversion, but released the vessel and cargo 
as non-contraband. 2 Entscheidungen des Oberprisengerichts in Berlin 
(1921), p. 211. For a report of practice of diversion of neutral vessel by 
Germany, see United States Foreign Relations, 1915, Supplement, p. 509; 
in reply, the American Secretary of State said: 


While admitting established right of visit and search and reasonable 
liberality in its exercise, the United States cannot yield to the seizure of 
American ships or American-owned cargo in neutral ships on the high 
seas to be taken to belligerent ports for examination in search cf evidence 
of contraband, where the captor is not in possession of evidential facts 
creating a legal presumption or just suspicion that the ship is engaged in 
illegitimate trade, or that contraband cargo is aboard. If report of 
consular agent Swinemiinde is correct, you will make known these views 
to German Government and advise consuls and consular agents ac- 
cordingly. (Secy. of State to Ambassador in Germany, Aug. 17, 1915, 
ibid., p. 515.) 


However, it does not appear that German practices in regard to diversion 
gave rise to any extended controversy with the United States. The German 
note of December 18, 1915, described the German practice as follows: 


In accordance with the instructions issued to the German naval 
forces, American vessels, the papers of which show that their cargo 


ARTICLE 61 587 


neither represents articles of conditional, nor of unconditional contra- 
band, can pass the Sound without hindrance. However, ships from the 
papers of which it is evident that they carry contraband are searched in 
the first place on the high seas. The examination takes place in a 
German port if the suspicion of hostile destination arises from the papers 
and the circumstances, at the same time, are such as to render the 
examination of the vessel on the high seas impossible. 

While on their way to hostile ports, American vessels are brought to a 
German port for examination if their papers do not show beyond doubt 
that the cargo represents non-contraband goods and the circumstances, 
at the same time, are such as to render the examination of the vessel on 
the high seas impossible. (Zbid., pp. 658-659.) 


The Netherlands protested to Germany against the diversion of the Bertha 
Elisabeth (which the Germans justified on the ground of the impossibility of 
a visit at sea), saying: 

Le Gouvernement de la Reine ne conteste nullement le droit qu’avaient 
les navires de la marine impériale allemande de soumettre le Bertha 
Elisabeth à la visite. Le droit des gens cependant exige que cette 
visite ait lieu en pleine mer, à l'endroit même où le navire a été arrêté. 
Ce n’est que dans des cas tout à fait exceptionnels que différents auteurs 
traitant du droit international admettent le droit de conduire le navire 
dans un port pour le visiter. Le Gouvernement Impérial n’a pas 
démontré que dans le cas du Bertha Elisabeth ces circonstances très 
exceptionnelles étaient présentes. (Mededeelingen van den Minister 
van Buitenlandsche Zaken aan de Staten-Generaal J'uli-December 1916, 23, 
note of Dec. 1916.) 


Damages were claimed in any event because there had been no serious reasons 
for suspicion. 

It is reported that the Wolf, a German armed steamer operating in the 
Pacific in 1916-1917 as a commerce raider, had a plane attached to it, the 
Wolfchen, which located vessels and diverted them to the mother ship. 
Thus, on May 27, 1917, while the Wolf was making repairs near an unin- 
habited island, the Wolfchen was sent out to bring in a vessel which had been 
sighted, and dropped orders on the deck of the vessel, the Wairuna of New 
Zealand, which was brought to anchor near the Wolf. ‘‘The Cruise of the 
Wolf,” 67 Journal of the Royal United Service Institution, p. 140, trans- 
lated from Rivista Marittima, July, 1921. 

For Italian cases mentioning vessels being conducted to port for search, see 
Verzijl, op. cit., pp. 1170-1171. 

The French frequently practised diversion for search. Thus, in The 
Federico, a Spanish vessel was met by a French destroyer, and since visit 
could not take place at once because of the condition of the sea, conducted 
to Toulon and there visited and searched. The Spanish Ambassador pro- 
tested against search in port rather than on the high seas. The vessel was 
condemned. Fauchille et Basdevant, Jurisprudence Francaise en Matière 
de prises maritimes (1919), pp. 19, 287. In The Barcelo, the visit was begun 
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at sea and continued in port, since the arrangement of the cargo made the 
continuation of the search at sea impossible. Ibid., p. 84. In The Rioja, 
the visit was made in port where the warship, not being able to accomplish 
the visit at sea “pour des raisons de force majeure,” had conducted the 
vessel. Ibid., p. 141. See also The Teresa-Fabregas, ibid., p. 149. The 
Alfonso XIII was conducted to port and there formally seized only a month 
later. Ibid., p. 354. In The Jiul, a Rumanian (neutral) vessel was com- 
pelled to deviate to port, where, after a long detention, the cargo was un- 
loaded and the vessel allowed to proceed. It was held that since the jurisdic- 
tion of the prize court to award damages is incidental to condemnation 
proceedings, and since in this case there were no such proceedings against the 
vessel which had been released, there was no jurisdiction in the court to 
entertain a claim by the shipowners for the damages caused by diversion 
and detention. But a claim for freight was within the court’s jurisdiction, 
since it might be regarded as incidental to the seizure of the cargo; therefore, 
the shipowners held entitled to freight. Ibid., pp. 26, 359, 362, 474. 

It should be noted that in almost all of the cases cited above, the neutral 
vessel was taken in or conducted under effective belligerent control, rather 
than merely ordered to deviate. 

Great Britain on October 14, 1914, suggested that all vessels bound for 
Scandinavia call at a British port for their own convenience, to ‘‘avoid the 
delay and inconvenience of beirig stopped at sea.” United States Foreign 
Relations, 1914, Supplement, p. 323. On November 3, 1914, the American 
Minister in Norway reported: 

Foreign Office informs me that English warships are taking vessels to 
England ports to inspect their cargoes. Their explanation for the 


change is their warships cannot stand still on the high seas on account of 
danger from German naval vessels. (lbid., p. 336.) 


The British practice of diversion of neutral vessels to port for search devel- 
oped rapidly, and on November 7, 1914, an American note said: 


In the opinion of this Government,*the belligerent right of visit and 
search requires that the search should be made on the high seas at the 
time of the visit and that the conclusion of the search should rest upon 
the evidence found on the ship under investigation, and not upon cir- 
cumstances ascertained from external sources. That evidence, in the 
view of this Government, should make out a prima facie case to justify 
the captor in taking the vessel into port. To take vessels into custody 
and send them into a port of the belligerent without prima facie evi- 
dence to impress the cargo with the character of absolute or conditional 
contraband, constitutes, in the opinion of the United States, a justifiable 
ground for complaint by a neutral government, and a basis for a legal 
claim for damages against the belligerent government which has de- 
tained the vessel for the purpose of inquiry through other channels as to 
the ultimate destination of the cargo, or as to the intended action of the 
government of the neutral country of destination. 

The interruption in this manner and for such purposes of the voyage 
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of the particular vessels mentioned or of any others similarly situated 
is, this Government believes, contrary to the principles of international 
law applicable to such cases, and the Government of the United States, 
therefore, reserves on behalf of its citizens interested in such vessels and 
cargoes the right to hold His Britannic Majesty’s Government responsi- 
ble in damages. 

The United States Government feels obliged to request that the 
method of detention followed in these instances for the purpose of pro- 
curing guaranties or further evidence should be discontinued, and that 
the visit and search of vessels be made at sea with the greatest expedi- 
tion possible under the circumstances. (Acting Secy. of State to the 
British Ambassador, zbid., pp. 339-340.) 


The identical note of Sweden, Norway, and Denmark to the belligerents of 
November 12, 1914, contained the following passages: 


The freedom of the seas and the inalienable right of neutrals to use 
the highways common to all have also been curtailed and circumscribed 
through the pretension to compel neutral vessels to take certain routes 
and call at certain ports without just cause being given by the neutrals 
for suspicion that might occasion, not to say justify, such restric- 
tions. ... 

With regard to visit and capture, the rules that have been universally 
accepted for centuries are no longer observed, lawful trade suffering 
thereby delays which involve considerable loss. (Zbid., p. 360.) 


On December 26, 1914, the United States again protested against British 
practices: 


The Government of the United States readily admits the full right of 
a belligerent to visit and search on the high seas the vessels of American 
citizens or other neutral vessels carrying American goods and to detain 
them when there is sufficient evidence to justify a belief that contraband 
articles are in their cargoes; but His Majesty’s Government, judging by 
their own experience in the past, must realize that this Government can 
not without protest permit American ships or American cargoes to be 
taken into British ports and there detained for the purpose of searching 
generally for evidence of contraband, or upon presumptions created by 
special municipal enactments which are clearly at variance with interna- 
tional law and practice. 

. . . a course of conduct more in conformity with the rules of interna- 
tional usage, which Great Britain has strongly sanctioned for many 
years, will in the end better serve the interests of belligerents as well as 
those of neutrals. (Secy. of State to the Ambassador in Great Britain, 
tbid., p. 372, at 374.) 


In reply, Sir Edward Grey said: 


It is, however, essential under modern conditions that where there 
is real ground for suspecting the presence of contraband, the vessels 
should be brought into port for examination: in no other way can the 
right of search be exercised, and but for this practice it would have to be 
completely abandoned. (lbid., 1915, Supplement, pp. 299, 301; see 
also p. 302.) 
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After mentioning instances of concealment of contraband, he asserted that 
there was no ‘‘desire to contest the general principles of international law on 
which they understand the note of the United States to be based.” The 
British point of view was further stated in the note of February 10, 1915, to 
the United States, in which it was asserted that the size of modern vessels 
necessitated going into calm water for search, and that a denial of the right 
to take a neutral vessel into calm water for search would amount to the nulli- 
fying of the right of visit and search. After asserting that the principle 
stated in the American note of November 7, 1914, was inconsistent with 
former American and British practice, and that the United States, in par- 
ticular, had found it necessary to practice diversion in the Civil War, the 
British note adverted to the risks created by disguised enemy warships and 
said: 

The only protection against these risks is to visit and search thor- 
oughly every vessel appearing in the zone of operations, and if the cir- 
cumstances are such as to render it impossible to carry it out at the spot 
where the vessel was met with, the only practicable course is to take 
the ship to some more convenient locality for the purpose. To do so is 
not to be looked upon as a new belligerent right, but as an adaptation 
of the existing right to the modern conditions of commerce. Like all 
belligerent rights, it must be exercised with due regard for neutral inter- 
ests, and it would be unreasonable to expect a neutral vessel to make long 
deviations from her course for this purpose. It is for this reason that 
we have done all we can to encourage neutral merchantmen on their 
way to ports contiguous to the enemy country to visit some British port 
lying on their line of route in order that the necessary examination of the 
ship’s papers, and, if required, of the cargo, can be made under condi- 
tions of convenience to the ship herself. The alternative would be to 
keep a vessel which the naval officers desired to board waiting, it might 
be for days together, until the weather conditions enabled the visit to 
be carried out at sea. (Zbid., p. 330.) 


For the British offer to pay damages for the detention of the Wilhelmina, an 
American vessel bound for Germany which called at a British port, the cargo 
of foodstuffs being preémpted with compensation on the basis of the loss of 
profits, see British note of April 8, 1915, tbid., p. 363. 

The British-French memorandum of March 1, 1915, declared that the 
Allies were driven by the illegal methods of warfare employed by Germany 
to frame retaliatory measures, and that: ‘The British and French Govern- 
ments will therefore hold themselves free to detain and take into port ships 
carrying goods of presumed enemy destination, ownership, or origin.” 
Ibid., p.127. Accordingly, the British Reprisals Order in Council of March 
11, 1915 (zbid., p. 143) and the French Decree of March 13, 1915 (zbid., p. 
150), provided for the detention and bringing into port of all such vessels, 
prescribing various treatment (preémption, etc.) for goods of enemy desti- 
nation, ownership, or origin; however, only contraband goods and vessels 
carrying contraband were to be condemned, as usual. Portugal, at a later 
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date, appears to have adopted similar measures. Verzijl, op. cit., p. 590; 
Garner, Prize Law During the World War (1927), p. 325. The United 
States protested against these measures in notes of March 30, 1915 (United 
States Foreign Relations, 1915, Supplement, p. 152; and see pp. 145, 168, 493, 
501, 566, for Allied replies), and of October 21, 1915. Jbid., p. 578. In the 
latter note, the United States declared that the pre-war naval instructions 
did not contemplate diversion, that it was not practiced in the Civil War 
and more recent wars, and that conditions of commerce remained essentially 
the same; the report of a board of American naval experts to which the 
question had been submitted was quoted as follows: 


At no period in history has it been considered necessary to remove 
every package of a ship’s cargo to establish the character and nature of 
her trade or the service on which she is bound, nor is such removal 
necessary. ... 

The facilities for boarding and inspection of modern ships are in fact 
greater than in former times; and no difference, so far as the necessities 
of the case are concerned, can be seen between the search of a ship of 
a thousand tons and one of twenty thousand tons—except possibly a 
difference in time—for the purpose of establishing fully the character 
of her cargo and the nature of her service and destination. . . . This 
method would be a direct aid to the belligerents concerned in that it 
would release a belligerent vessel overhauling the neutral from its duty of 
search and set it free for further belligerent operations. 


The note then proceeded to assert that the courts of prize had been bound by 
long .practice to consider in the first instance only the ship’s papers and 
documents and goods found on board, and the replies of the crew to interrog- 
atories under oath, additional evidence being admissible on the court’s or- 
der for “further proof.” Such, it was asserted, had been the practice of 
American and British prize courts; and statistical data raised no just pre- 
sumptions. Although individual claimants might be sufficiently compen- 
sated by the prize courts, it was further asserted, the practice of diversion 
had a deterrent effect on trade ventures for which there could be manifestly 
found no remedy in the British prize courts. Ibid., p. 578. A long list of 
vessels detained by Great Britain was appended. Jbid., p. 590. Sweden 
approved the stand taken by the United States in this note. Jbid., p. 616. 
The Swedes had complained of ‘occasions when ships are forced to unload as 
many as four times during one voyage in different ports, on account of re- 
peated seizures by different English vessels.” Jbid., p. 509. Sir Edward 
Grey, however, declared in a note to the United States of July 31, 1915: 


His Majesty’s Government, on the other hand, have adhered to the 
rules of visit and search, and have observed the obligation to bring 
into port and submit to a prize court any ships or cargoes with regard 
to which they think they have a good case for detention or for condem- 
nation as contraband. (Ibid., p. 495.) 


On November 3, 1915, the United States protested against the treatment of 
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the Joseph W. Fordney, evidence of the enemy destination of its cargo having 
been discovered only about one half year after the seizure, saying: 

If adequate evidence warranting seizure goods was not disclosed by 

due examination of vessel at time of its seizure, there of course could be 


no lawful seizure of the cargo and, therefore, no subsequent lawful prize 
court proceedings. (Zbid., p- 608.) 


For other data and correspondence, see also ibid., 1916, Supplement, pp. 5, 
355, 604, and 624. A lengthy British memorandum of April 24, 1916 
(zbid., p. 368), to which France adhered (ibid., p. 382), presented fully the 
arguments in favor of the Allied measures, defending search in port as being 
justified by modern conditions and necessities of the war, as well as the dan- 
ger from German submarines to neutral vessels unless the latter are quickly 
taken in, German misuse of American passports making close examination 
of suspected persons necessary, and other German practices. ‘The note also 
said that bringing the ship into port is also justified in the zone or vicinity of 
hostilities, both in order to avoid the inconvenience and danger to the neutral 
of successive stoppages, and because the belligerents are entitled to exercise 
special vigilance in such waters over unknown ships. It was also said: 


9. The question of the locality of the search is, however, one of 
secondary importance. In view of His Majesty’s Government the right 
of a belligerent to intercept contraband on its way to his enemy is 
fundamental and incontestable, and ought not to be restricted to inter- 
cepting contraband which happens to be accompanied on board the 
ship by proof sufficient to condemn it. What is essential is to determine 

. whether or not the goods were on their way to the enemy. If they were, 

- a belligerent is entitled to detain them, and having regard to the nature 

of the struggle in which the Allies are engaged they are compelled to 
take the most effectual steps to exercise that right. (Zbid., p. 371.) 


The report of the Committee on the Administration of the Order in Council 
of March 11, 1915, presented to Parliament in February, 1917, after noting 
modern conditions, including the existence of speedy means of communica- 
tions lessening the evidential value of documents carried on the vessels, 
said: “Some alteration, then, not of principle but of practice, became neces- 
sary;and the machinery for carrying into effect the order in council of the 11th 
March, 1915, is the modern equivalent of the older methods.” The report 
then proceeded to describe the methods: 


(1) Visit at Sea.—All ships intercepted by the patrolling squadrons | 
are visited, the time occupied in so doing being about three hours, 
except in heavy weather, when delay occurs till the weather moderates 
sufficiently to permit of boarding. On a decision being taken to send 
the ship in, she is despatched under an armed guard to the most con- 
venient port, called a port of detention: in the case of ships going “‘north- 
about,’ for the most part to Kirkwall or Lerwick, but sometimes, if 
westward bound, to Stornoway, or very occasionally to Ardrossan. 
Ships going “‘southabout”’ are detained in the Downs or sent into Fal- 
mouth or Dartmouth. (Zbid., 1917, Supplement 1, p. 494.) 
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For a vivid description of the British practice, see also “The Blockade of 
Germany by the Tenth Cruiser Squadron in the Atlantic,” by Admiral Sir 
R. G. O. Tupper, in 68 Journal of the Royal United Service Institution, p. 1, 
mentioning that the vessel was always boarded and, if suspicious, sent in 
with an armed guard on board and under escort if possible. According to 
the author, boarding was necessary even after the institution of the navicert 
system, since ‘“‘the only possible way to be certain of a ship’s identity ts to 
board.” | 

The Order in Council of March 11, 1915, was modified in an important 
manner on February 16, 1917, when it was provided: 


1. A vessel which is encountered at sea on her way to or from a port 
in any neutral country afforded [sic] means of access to the enemy ter- 
ritory without calling at a port in British or Allied territory shall until 
the contrary is established be deemed to be carrying goods with an 
enemy destination or of enemy origin and shall be brought in for exami- 
nation and if necessary for adjudication before the prize court. 

2. Any vessel carrying goods with an enemy destination or of enemy 
origin shall be liable to capture and condemnation in respect of the 
carriage of such goods provided that in the case of any vessel which 
calls at an appointed British or Allied port for the examination of her 
cargo no sentence of condemnation shall be pronounced in respect only 
of the carriage of goods of enemy origin or destination and no such pre- 
sumption as is laid down in Article J shall arise. 

3. Goods which are found on the examination of any vessel to be 
goods of enemy origin or of enemy destination shall be liable to con- 
aa (United States Foreign Relations, 1917, Supplement 1, 
p. 498. 


Thus, in effect, vessels failing to call at a British port were threatened with 
condemnation for carrying non-contraband goods. The measure was 
frankly retaliatory, and was not imitated by any of the Allies of Great 
Britain. 

In 1917, the Dutch vessels Elve and Bernisse, while being taken into port 
by a British armed guard, were attacked by a German submarine, one of 
them being sunk, the other damaged and after repairs at Kirkwall, released. 
The Dutch Government claimed damages from Great Britain, on the ground 
of unlawfulness of diversion. The British, in a note of November 16, 1917, 
referred to ‘‘the perfectly legitimate act of sending a neutral vessel into port 
for examination,” and said: 

The right of a belligerent to examine and search neutral vessels can- 
not be questioned; the fact that in modern conditions such examination 
cannot take place at sea cannot be disputed, and the legality of sending 
such vessels into port for examination has been admitted in practice 


throughout the present war. (British Parliamentary Papers, Misc. 
No. 1 (1918), Cd. 8909, p. 10.) 


The Netherlands replied on December 17, 1917: 
Mais le Gouvernement néerlandais ne peut reconnaitre—et. ceci est 
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expressement relevé dans ma note du 26 octobre dernier—qu’en l’espèce 
il s’agisse d’un cas de capture légitime. 

Il conteste, au contraire, le point de vue du Gouvernement britan- 
nique qu’un belligérant 4 le droit d’amener en tout état de cause un 
navire neutre, et que s’il n’use pas de ce droit cela n’est dû qu’à une 
bienveillance de sa part. Dans l'opinion du Gouvernement néer- 
landais, le droit d’amener est inadmissible au cas où, comme il en était 
des navire “Elve” et “Bernisse,” les papiers de bord ainsi que les cir- 
constances dans lesquelles les bâtiments naviguent, prouvent clairement 
qu’il n’est pas question d’un transport de contrebande. (Ibid., p. 12.) 


The British Privy Council awarded damages to the owners of Hlve and Ber- 
nisse on the ground that they had sailed from an Allied (French colonial) 
port and that therefore they did not come within the operation of the Order 
in Council of February 16, 1917, and also that there was no reasonable cause 
for sending them in. The Bernisse and The Ewe, [1921] 1 A. C. 458. 

The British prize courts generally held that the date of detention of goods 
by the customs authorities in port, when later followed by formal seizure in 
prize, was the real date of seizure. The Panariellos, 2 British and Colonial 
Prize Cases, p. 47; The Feliciana, 3 Lloyd’s Reports of Prize Cases, p. 418; The 
Parana, 8 tbid., p. 220. In The Pellworm, [1922] 1 A. C. 292, enemy vessels 
had been sighted by British warships on the high seas and stopped their 
engines after shots had been fired at them, but drifted into Dutch territorial 
waters, where they were reached by boarding parties. Held, the Nether- 
lands Government was entitled to the restoration of the two vessels still 
afloat and value of the others, since capture is complete only when the ves- 
sel captured is compelled to conform to the captor’s will, and here the 
vessels were not captured until they had entered Dutch waters. In The 
Katwijk, [1916] P. 177, a neutral vessel with iron ore was stopped by a Brit- 
ish warship and sent in with a prize crew, arriving in port on September 21, 
1914; the cargo was examined on September 26 and detained; formally seized 
as prize on October 4. Iron ore had been proclaimed contraband on Sep- 
tember 21. Shipowners claimed freight and demurrage. Held, without 
deciding whether the date of seizure was September 26 or October 4, the 
goods were contraband at the date of seizure, and the shipowners were en- 
titled to freight, but not demurrage. In Netherlands American Steam 
Navigation Company v. His Majesty’s Procurator General, [1926] 1 K. B. 84, 
the plaintiffs’ vessel was detained at the Downs on or about October 15, 
1915, by the Naval Patrols, 

and searched, as far as it was possible to search her, without discharging 
her cargo and bunkers. The detention in the Downs continued until 
October 25, when an armed guard and a pilot were placed on board, 
and orders were given that the vessel was to proceed to London, and 
then, quoting the language of the master in para. 13 of his affidavit: 
‘The ship was taken to Gravesend accompanied by a torpedo-boat from 


the Edinburgh Channel, and brought to an anchor at Gravesend,” and 
from Gravesend the vessel was taken up into the Royal Albert Dock and 
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there thoroughly searched, her cargo for that purpose being discharged. 
After the search was completed, the cargo was reloaded, and ultimately 
on December 5, again quoting the master’s language: “The ship was 
allowed to resume her voyage.” 
The plaintiffs claimed compensation before the War Compensation Court 
under the Indemnity Act of 1920. Bankes, L. J., said: 

The question for decision in the present case is whether the modern 
practice of carrying out the right of visit and search constitutes a seizure 
within the meaning of the commission. In the absence of any authority 
to the contrary it would seem that the means adopted under the present 
practice of carrying out a visit and search would amply justify a finding 
of a seizure. What more is wanted than the forcible detention of a 
vessel, followed by the placing of an armed guard on board in order to 
compel the carrying out of orders that the vessel is to proceed to some 
named port and there to remain until allowed to proceed? (At p. 93.) 


Scrutton and Atkin, LL. JJ., also thought that there had been a seizure 
(pp. 97, 100) and that the prize court could have given relief for unreason- 
able treatment. It was held, therefore, that since the claim came under the 
jurisdiction of the prize court, as there had been seizure, the shipowners 
could not claim compensation under the Indemnity Act. 

In The Regina d'Italia (summary in 9 Lloyd’s Reports, p. 265 n.; Hull, 
Digest of Cases Decided in British Prize Courts (1927), p. 112), a neutral 
vessel with a mixed cargo was intercepted and brought into Gibraltar, where 
a portion of the cargo was seized as prize, but proceedings as to another 
part thereof, including copper, were discontinued. The vessel was detained 
for thirteen days, partly owing to difficulties in discharging the copper. 
The shipowners’ claim for damages was dismissed by the London Prize 
Court, since 

1. The belligerent’s right of visit and search under modern conditions 
includes the right of taking a vessel into port for the purposes of search; 
2. It is not necessary to prove the existence of reasonable grounds to 
justify the exercise of the right of visit and search; 3. If there had been 
no reasonable grounds for the seizure of the copper the captor would 
have been liable in damages in respect of that part of the period of de- 
tention attributable thereto; 4. There were reasonable grounds for the 
suspicion that the copper was destined for the German armed forces. 
(Hull, op. et loc. cit.) 
In The Montana, 3 British and Colonial Prize Cases, p. 340 (Malta), an Ameri- 
can vessel left Greece for Turkey in 1915 with a cargo of common soda (non- 
contraband). It was stopped by a British warship and sent in to Mudros for 
examination, and thence in charge of a prize crew to Malta, in order that the - 
cargo might be chemically analyzed. After the character of the cargo had 
‘been established by analysis at Malta, the vessel was released. After having 
called at a Greek port, it was stopped again by a British warship and its 
holds were sealed to prevent the discharge of the cargo at a Turkish port. 
Claims for damages, based on two grounds—that of the original deviation, 
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and that of the subsequent stopping and sealing—were dismissed. As tc 
the first ground, the court pointed out that there were no necessary facilities 
for analysis at Mudros, and that there had been no unnecessary loss of time 
if of a different chemical nature, the cargo might have been absolute contra: 
band. Pullicino, J., said: “The right of searching any neutral ship lader 
with a cargo bound to an enemy port is an indisputable right recognized by 
the International Law of all nations. The Naval Authorities, therefore. 
acted within their powers in detaining the ship and sending her for examina- 
tion to Malta.” As to the second ground, the court said, strangely enough. 
that a suspicious cargo (?) may be prevented from being discharged at any 
enemy port without an actual seizure. 

The British prize courts likewise dealt with the application of the Repris- 
als Orders in Council of 1915 and 1917. In The Stigstad, [1916] P. 123, [1919 
À. C. 279, a Norwegian vessel bound from Norway to Rotterdam with iron 
ore, was stopped and ordered to a British port to discharge. The cargo was 
sold and an agreed sum paid out as freight. Claims based on detention and 
for expenses consequent upon the seizure and discharge were dismissed, as 
the Order in Council of March 11, 1915, was held applicable and valid as 
retaliatory. In The Noordam No. 2, [1920] A. C. 904, 911, it was said in 
regard to the same order: “The Order in Council is a reprisals order—that is 
to say, His Majesty, in the exercise of his belligerent right, has been pleased, 
upon just and adequate provocation to resort to measures not prescribed 
by the general existing rules of the Law of Nations.” In The Leonora, [1918 
P. 182, [1919] A. C. 974, neutral vessels carrying goods of enemy origin and 
failing to call at a British port were condemned under the provisions of the 
1917 Order, which was held valid as retaliatory. See Comment on Article 
23 of this Draft Convention. The courts, thus, did not attempt to justify 
the Reprisals ‘Orders, and especially that of 1917, on grounds other than 
retaliation. 

The Allies made various agreements with neutrals providing for ‘‘ volun- 
tary” calls at Allied ports by neutral vessels. See, e.g., in regard to the 
N.O.T., van Manen, De Nederlandsche Overzee Trustmaaischappij (1935), Pt. 
7, Documents, pp. 155, 160, 172, 529, and Pt.'8, pp. 552, 559, 561, 820. The 
United States, while neutral, spoke of the Allies inducing shipping lines 
‘through some form of duress,” to send their vessels via British ports (Secy. 
of State to the French Ambassador, May 24, 1916, United States Foreigr 
Relations, 1916, Supplement, pp. 604, 605), whereupon the Allies replied: 

7. As to ships which of their own accord call at Allied ports, it is im- 
portant to point out that in this case they are really “voluntarily” 
making the call. In calling at an Allied port the master acts, not or 
any order from the Allied authorities, but solely carries out the in- 
structions of the owner; neither are those instructions forced upon the 
said owner. In consideration of certain advantages derived from the 


call at an Allied port, of which he is at full liberty to enjoy or refuse the 
‘benefits, the owner instructs his captain to call at this or that port. He 
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does not, in truth, undergo any constraint. . . . (Franco-British 
memorandum of Oct. 12, 1916, ibid., pp. 624, 625.) 


The United States, as a belligerent, itself made similar agreements with 
neutrals. See, e.g., van Manen, op. cit., Pt. 8, p. 820, and United States 
Foreign Relations, 1918, Supplement 1, Vol. II, pp. 946-949. 

It is thus apparent that prior to the World War, diversion to port for search 
was uncommon, and probably could not be regarded as a practice permitted 
by international law; that in the World War, belligerents widely practiced 
diversion for search, but that in almost all cases this practice included the 
preliminary boarding of the vessel and the exercise of belligerent control 
over it while being taken in (the British orders in council were exceptional 
and were defended as retaliatory); and that the neutrals, including the 
United States, The Netherlands, the Scandinavian States, and Spain, pro- 
tested against the belligerent practice. It is doubtful whether the World 
War situation showed a general acquiescence in the new practices sufficient 
to change the law. 

In the Washington Conference of 1921-1922, the American proposal said 
that a merchant vessel must be ordered to stop for visit and search to 
determine its character before it can be captured, and Malkin, British 
legal adviser at the Conference, said that there was no doubt about the 
correctness of the principles of the American proposal. Conference on the 
Limitation of Armament, Washington, November 12, 1921—February 6, 1922, pp. 
596, 612. Article I of the unratified treaty on submarine warfare made at 
Washington said: 


A merchant vessel must not be attacked unless it refuse to submit to 
visit and search after warning, or to proceed as directed after seizure. 


It may be noted that the provisions of the London treaties of 1930 and 1936 
concerning the destruction of merchantmen do not contain the clause “‘or 
to proceed as directed after seizure.” 

In the Hague Commission of Jurists of 1923 the question of diversion for 
search gave rise to protracted debate. The British and the Italian dele- 
gates declared that in the Washington Conference the right of reasonable 
deviation to carry out visit and search had been admitted, but the Dutch 
delegate said he was unable to discover anything to that effect in the minutes 
of the Washington Conference. Hague Report, 1923, pp. 99, 100. The 
British delegate said that it meant ‘‘merely a right to make such small 
deviation as was necessary in order to enable the belligerent right of visit 
and search to be carried out.” Jbid. The Italian delegate proposed to 
allow diversion as an exceptional measure when visit and search on the spot 
was impossible and there were reasonable grounds for suspicion, with pay- 
ment of damages when the measure proved unjustifiable. Zbid., pp. 100, 
116. He said that the Italian practice in 1911-1912, though disapproved 
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by the Permanent Court of Arbitration, was later followed by France, Great 
Britain, and Germany, and formally declared: 

(1) That in the actual practice of the law of maritime warfare, it was 
admitted by the majority of the great European Powers that if visit 
and search was not possible, surface warships had the right to impose 
upon merchant vessels deviation to a suitable locality in order to carry 
out visit. 

(2) That, even if it was not desired to rely upon this practise of mari- 
time law, it declares firmly that it reserves for belligerent aircraft the 


right to exercise visit according to the texts of the amendments proposed. 
(Tbid., p. 117.) 


The French delegate noted that the right of visit and search was conceded 
not to ships, but to the public belligerent Power, and aircraft should be made 
to conform to the same rules as surface vessels. Jbzd.,p.101. The Dutch 
delegate objected to any rule permitting aircraft to direct a ship to a port or 
locality for visit and search without some preliminary act of visit and search 
which gave rise either to reasonable suspicion or to some reasonable presump- 
tion that further search was necessary. Jbid., p. 111. The American 
delegation opposed any text implying the right of deviation without any pre- 
liminary visit and search, and declared that, although there was some diffi- 
culty in interpreting the Washington rules, the right of diversion without 
boarding should not be accorded to aircraft even if accorded to surface 
vessels. Jbid., p. 118. Accordingly, the American proposal (zbid., p. 
116), which Italy could not accept (zbzd., p. 117), would prohibit diversion 
without preliminary boarding, Washburn pointing out that in almost all 
World War cases of diversion there was a preliminary boarding. Jbid., 
p. 118. Sir Cecil Hurst could not agree that the question of diversion 
without preliminary boarding had never arisen, and asserted that during the 
Russo-Japanese War Great Britain had ultimately acquiesced insuch diversion 
without boarding in the case of the Crusader, where search could not take 
place on the spot, and thought the practice was as old as the American Civil 
War. Ibid., p.118. On vote being taken, the delegations split evenly, the 
American proposal being supported by the delegations of the United States, 
Japan, and The Netherlands, and opposed by those of Great Britain, 
France, and Italy, and no article was adopted. Jbid., p. 119, also p. 266. 
The discussions at The Hague are interesting as showing the apparent readi- 
ness of the United States and perhaps The Netherlands to accept the World 
War practice of diversion after preliminary boarding. 

The French Instructions of 1934 contain the following definitions in ‘‘ Ob- 
servations générales”: 


La capture est l’acte par lequel le commandant du bâtiment de guerre 
substitue son autorité à celle du capitaine du navire de commerce, 
dispose du navire, de son équipage et de sa cargaison; cet acte tend à 
la confiscation du navire et de sa cargaison. L’intention de poursuivre 
la confiscation résulte de l’établissement d’un procès-verbal de capture. 
Toute capture est déférée au jugement du Conseil des prises. 
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La saisie peut s'appliquer au navire ou aux marchandises. 

La saisie, lorsqu'elle s'applique au navire est l’acte par lequel le com- 
mandant du bâtiment de guerre substitue son autorité à celle du capi- 
taine du navire de commerce, dispose du navire, de son équipage et de 
sa cargaison; la saisie du navire, si elle n’est pas remplacée ultérieure- 
ment par une capture constatée, au moyen d’un procès-verbal de capture 
dressé à la mer ou à terre, ne donne pas lieu à l’ouverture d’une procé- 
dure en vue de confiscation devant le Conseil des prises. 

La saisie, lorsqu’elle s’applique aux marchandises seules, est l’acte par 
lequel le commandant du bâtiment de guerre, avec ou sans l’assentiment 
du capitaine du navire qui transporte ces marchandises, dispose de 
celles-ci; cet acte tend à la confiscation des marchandises sous réserve 
du jugement ultérieur du Conseil des prises. 

Le déroutement est lacte par lequel le commandant du bâtiment de 
guerre ordonne au capitaine du navire de commerce de faire route sur 
1988 Pt LD oe T est designé. (2 Recueil général périodique et critique, 
1 t. 6 


The Instructions also have detaïled provisions on diversion: 


Art. 107—Si, sans fournir un motif de saisie ou de capture, la visite 
d'un navire fait naître ou laisse subsister un motif légitime de soupçonner 
ce navire d’être passible de capture ou de saisie, ou s’il n’est pas pratique- 
ment possible de procéder en haute mer à l'examen approfondi que 
motive ce soupçon, l’officier visiteur ordonnera audit navire de se rendre 
au lieu géographique que cet officier désignera pour y subir une visite 
plus complète: l’ordre de déroutement conforme au modèle 6 sera 
inscrit sur le journal de bord. 

Vous pourrez, si vous le jugez utile, placer une garde armée à bord du 
navire dérouté. 

Art. 108—Vous recevrez des instructions vous faisant savoir les lieux 
sur lesquels vous devrez dérouter par signal les navires suspects à 
bord desquels il vous serait impossible d’envoyer officier visiteur par 
suite de circonstances telles {que l’état de la mer ou la proximité de 
lennemi. 

Art. 109—Si le bâtiment dérouté ne se conforme pas à l’ordre de 
déroutement, il pourra être fnit usage de la force pour le contraindre à 
exécuter cet ordre. 

L’inexécution d’un cidre de déroutement est un motif de saisie. 
(Ibid., p. 7.) 


By Article 68, diversion of vessels carrying wireless apparatus in the vicinity 
of naval operations is permitted. It should be noted that these Instruc- 
tions contemplate diversion with or without boarding, and with or without 
belligerent control in taking in. 

Article 88 of the Italian Rules of 1927 provides that a vessel may be or- 
dered to port where visit on the high seas is impossible and where there is 
grave and well-founded suspicion. Norme di Diritto Marittimo di Guerra 
(1927), p. 40. 

In the Italian War Law of 1938, Article 182 provides that in general the visit 
of a neutral ship takes place on the spot, but if conditions of sea and weather 
do not permit that, and if there is a well-founded reason to believe that the 
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ship is subject to capture, the warship may order the ship to a designated 
port to be visited. Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 
1938, p. 19. 

Diversion to port was practiced in the Spanish Civil War of 1936-1939. 
Thus, in the month of March, 1937, alone, two Norwegian, one Danish, and 
one Dutch vessel were reported to have been conducted or ordered to insur- 
gent ports, while a French ship was attacked for refusal to obey an order of 
diversion. 3 Revue Internationale Francaise du Droit des Gens, p. 202; for 
other similar instances, see 4 tbid., pp. 62, 301. It was also reported that in 
June, 1938, a British vessel was ordered, by signals from a seaplane, to 
deviate to Palma, an insurgent port, but failed to do so, placing itself under 
the protection of British warships. New York Times, June 26, 1938, Sec. 
I, p. 25. 

The practice of diversion has been approved by the Grotius Society. 4 
Transactions of the Grotius Society (1919), p. xxxi. Post-war publicists have 
been divided in opinion. Their views may be roughly classified as follows: 


In favor of diversion, with or without qualification: 


Higgins, in XI Recueil des Cours (1929-1), p. 188 (if without abuses); 
also in Hall, International Law, 8th ed., p. 890. 

Pallieri, La Guerra (1935), in Fedozzi-Romano, Trattato di diritio inter- 
eae Vol. JIT (1986), p. 470 (when suspicion cannot be resolved 
at sea). 

J. A. Hall, The Law of Naval Warfare (1921), p. 267 (if without abuses 
and with substantial ground for suspecting particular vessel). 

Vanselow, Völkerrecht: Einführung in die Praxis der Staaten (1931), p 
405 (no view as to legality, believes it likely in future). 

Pchédécki, Le Droit International Maritime et la Grande Guerre (1916), 
p. 33. 

Bonfils-Fauchille, Trazté de droit international public (1921), Vol. IT, 
pp. 563, 1002. 

LaPradelle, La mer; cours de M. A. de Geouffre de La Pradelle (1934), 
p. 589 (cautious). 

Garner, International Law During the World War, Vol. IT (1920), p. 293. 

Birkenhead-Moelwyn-Hughes, Interndtional Law (1927), p. 419. 

Genet, Droit Maritime pour le temps de guerre, Vol. I (1987), p. 439. 

Hershey, The Essentials of International Public Law (1927), p. 730, n. 

Accioly, Tratado de direito internacional publico, Vol. III (1935), pp. 
407-408 (cautious). 

Mori, The Submarine in War (1931), pp. 126, 127 (only after seizure on 
suspicion, approves American position in the Hague Commission). 

Spaight, Aircraft and Commerce in War (1926), p. 52 “likely : in future). 

United States Naval War College, T nternational Law Situations, 1927, 
pp. 71-72; 1930, p. 112; 1934, p. 60; 1936, pp. 63, 79-80 (only if under 
escort or with prize crew). 


The following writers deny the legality of diversion: 


Hyde, International Law, Vol. II (1922), p. 444. 

Baty, Canons of International Law (1930), p: 309 ff. 

Moller, International Law in Peace and War (1935), Pt. IT, p. 252, n. 
(thinks practice illegal, but in future old rules cannot be relied upon). 
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The following writers are noncommittal or doubtful: 


Stowell, International Law (1931). 

Lauterpacht, Oppenheim’s International Law, Vol. II (1935). 

Keith, Wheaton’s Elements of International Law (1929). 

on The Neutrality of The Netherlands During the World War 
1927). 


The following writers express no views: 


Devaux, Traité elementaire de droit international public (1935). 
Hold-Ferneck, Lehrbuch des vôlkerrechts (1930). 
Fleischmann, Liszt’s Das vélkerrecht (1925). 


British naval officers have expressed opinions that diversion for search 
was to be expected in the future, especially by aircraft. 78 Journal of the 
Royal United Service Institution, p. 479, and 82 ibid., p. 531; but voices 
disapproving the practice have also been raised, 78 tbid., p. 292. 

The solution of the problem reached by the United States Naval War 
College in 1927 reads as follows: 

Under existing international law the movements of neutral vessels 
on the high seas are subject to belligerent direction only when under 
belligerent control by a prize crew or escorting vessel . . . | 

The instant article may be summarized by stating two rules which are 
believed to be expressive of existing international law: 

1. Visit and search must precede capture. 

2. Capture must precede sending a vessel to port. 
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(1) A belligerent may arrest on board an uncertified neutral vessel and 
hold as a prisoner of war: 

(a) A person incorporated in the armed forces of the enemy; 

(b) A person traveling to the territory of the enemy or to territory under 
enemy occupation, in order to join the armed forces of the enemy; 

(c) A person of enemy nationality traveling as an agent of the enemy 
for the purpose of assisting its military or naval operations, provided 
he is not a member of a diplomatic mission or a person charged 
with a diplomatic function. 

(2) A person arrested under this article may be removed from the vessel 
on which he is found, or if the vessel is brought in for adjudication, may be 
brought into port on the vessel. If the neutral State whose flag the vessel 
flies, disputes the liability to arrest of the person concerned, the belligerent 
shall afford to the neutral State an opportunity to have the question promptly 
determined in a court of the belligerent. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 47. Any individual embodied in the armed forces of the enemy 
who is found on board a neutral merchant vessel, may be made a 
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prisoner of war, even though there be no ground for the capture of the 
vessel, 
Institut de Droit International, 1897: 

Art. 34. Les transports illégaux d’agents, de militaires et de dépêches 
pour le compte d’un belligérant, assimilés jusqu’à présent aux faits de 
contrebande, seront traités comme service de transport interdit, selon la 
seconde partie du règlement international de la contrebande de guerre. 

Art. 117. La contrebande, ainsi que toute chose illégalement trans- 
portée, sera confisquée, et les personnes et troupes illégalement trans- 
portées seront faites prisonniéres. Le navire transportant ne sera 
condamné que: 

1. s’il fait résistance: 

2. s’il transporte illégalement des agents, des militaires ou des 
dépêches pour un belligérant. 

International Law Association, 1920: 

Art. 63. Passengers who are found on board an enemy ship may not 
be detained as prisoners of war, unless they have made themselves 
guilty of an hostile act. 

Any passenger incorporated in the armed forces'of the enemy may be 
made a prisoner of war, even though the vessel is not liable to seizure. 

Appendix III, Art. 47. Any individual embodied in the armed forces 
of the enemy and liable to serve therein by the law of his Municipal 
Government who is found on board a neutral merchant vessel may be 
made a prisoner of war, even though there be no ground for the capture 
of the vessel. 

- Accredited diplomatic agents (of the enemy Government) are exempt 
from capture. Other persons on board in the service of an enemy Gov- 
ernment may be seized unless their innocent character be established. 


COMMENT 


National views have been so various on the subject covered by this 
article that it is difficult to be positive in asserting that it 1s expressive of 
international law. In regard to paragraph (1) (a), it is believed that there 
… could be little doubt; this paragraph repeats the rule laid down in Article 47 
of the Declaration of London. In paragraph (b), the test is made the pur- 
pose of the individual’s voyage, namely “‘to join the armed forces.” No 
reason is seen for distinguishing between such a person and one already 
actually incorporated in the armed forces. Paragraph (c) has less authority 
in its support but seems to be a reasonable proposition. In all of these 
cases, it must be borne in mind that it is to the advantage of the neutral 
vessel to have these persons taken off instead of having the whole ship 
captured and taken into port. To check abuses of the rule, however, a 
new proposal is advanced in paragraph (2) which would provide for a quasi- 
prize procedure to test judicially the fact whether the person arrested comes 
within one of the three classes. Such a proceeding is to be begun on the 
initiative of the neutral State from whose vessel the person was removed. 

The instant article adopts the rule which is well supported that these 
classes of persons may be taken oï the ship, but contemplates the alternate 


em 
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procedure of arrest in port if the vessel is at the same time captured, e.g., for 
breach of blockade. 

It is to be noted that this article does not deal with the transportation of 
bodies of troops or with other types of unneutral service included in Articles 
64 and 65, infra. It is also to be noted that the article deals only with un- 
certified neutral vessels. Neutral States are forbidden by Rule 3 of Annex 
IT to issue a certificate to a vessel carrying persons who fall within the terms 
of this article. 

Some early treaties prohibited in general terms the transportation by 
neutral vessels of men for the service of the enemy; thus, Article 1 of the 
Franco-Dutch treaty of April 18, 1646, allowed the Dutch to transport 
freely the goods of the enemies of France, 

sauf & excepté toutefois les Marchandises de contrebande, A sçavoir 
Poudres, Mousquets & toutes sortes d’Armes, Munitions, Chevaux & 
Equipage servans à la Guerre; même ne pourront porter ny transporter 
des Hommes pour le service des Ennemis, auquel cas le tout sera de 
bonne prise, Navires, Appareils & Marchandises. (6 Dumont, Corps 
Universel Diplomatique du Droit des Gens (1728), Pt. I, p. 342; see also 
Art. 2 of the same treaty.) 
The commercial treaty between The Netherlands and Sweden of 1675, how- 
ever, provided in Article VIII that either party’s vessels may carry subjects 
of the other party’s enemy who may not be taken off unless they be enemy 
commanders or officials—‘‘nec eos inde avelli, aut auferri licebit, exceptis 
tantum Ducibus sive Officialibus hostilibus.” 7 ibid., Pt. I, p. 316. A more 
definite provision was incorporated in the commercial treaty of Nimwegen 
between France and The Netherlands of 1678, Article 22: 

Et comme il a été réglé ci-dessus qu’un Navire libre affranchira les 
Denrées y chargées, il a été en outre accordé & convenu, que cette 
Liberté s’étendra aussi aux Personnes qui se trouveront en un Navire 
libre; à tel effet que quoi qu’elles fussent Ennemis de l’un & de l’autre 
des Parties, ou de l’une d’icelles, pourtant se trouvans dans le Navire 
libre, n’en pourront estre tirées, si ce n’est qu’ils fussent Gens de Guerre, 
& effectivement en service desdits Ennemis. (Ibid., p. 357.) 

This provision was substantially (although in some cases the word “‘effective- 
ment” was replaced by the word ‘‘actuellement” or altogether omitted) 
repeated in a large number of treaties, including The Netherlands and 
Sweden, Commerce, 1679, Art. 22 (ibid., p. 437); France and The Nether- 
lands, Commerce, 1697, Art. 27 (cbid., Pt. II, p. 386); France and The 
Netherlands, Commerce, 1713, Art. 26 (8 ibid., Pt. I, p. 377); France and 
Great Britain, Commerce, 1713, Art. 17 (dbid., p. 345); France and The 
Netherlands, Commerce, 1739, Art. 23 (1 Wenck, Codex Juris Gentium 
Recentissimi (1781), p. 414); France and Hamburg, Commerce, 1769, Art. 29 
(1 Martens, Recueil des principaux traités (1791), p. 248); United States and 
France, Commerce, 1778, Art. 25 [23] (Deák and Jessup, Collection of Neu- 
trality Laws (1939), Pt. II, No. 1); United States and The Netherlands, 1782, 
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Art. 11 (bid., No. 2); United States and Sweden, 1788, Art. 7 (see ibid., No. 1, 
Art. 25, Editors’ Note); France and Great Britain, 1786, Art. 20 (with the 
further qualification ‘‘and on their voyage for the purpose of being employed 
in a military capacity in their fleets or armies,” see zbid.); United States and 
Spain, 1795, Art. 15 (see tbid.); and other treaties involving, in addition to 
the above-mentioned States, Norway, Venezuela, Sicily, Italy, Costa. Rica, 
Colombia, Central American Federation, Brazil, Mexico, Chile, Peru- 
Bolivia, Ecuador, New Granada, Guatemala, Salvador, Peru, Bolivia, Haiti, 
Dominican Republic, Mecklenburg-Schwerin, Denmark-Norway, Genoa, 
Prussia, Denmark, Texas, Honduras, Nicaragua, Sardinia, Argentina, and 
Paraguay, for which see ibid. and No. 12, Art. 12, Editors’ Note and Art. 13, 
Editors’ Note; No. 16, Art. 12 and Editors’ Note; No. 22 and Editors’ Note; 
Nos. 39, 63; No. 74, Art. 18, Editors’ Note; No. 82, Art. 21; Nos. 90, 91, 97, 
100, 107 and 110. It should be noted that in most of these treaties the 
provision in question is made in connection with a statement of the principle 
of ‘‘free ships, free goods,” and that many of them provide for the applica- 
tion of this principle, including this specific provision, only in case of reci- 
procity by the other belligerents. 

There are some treaties, however, which contain provisions of a different 
character (even aside from the anomalous treaties of the United States with 
Tunis, 1797, tbid., No. 10, and of Austria with Morocco, 1830, tbid., No. 70). 
The treaty of commerce between Great Britain and Russia, 1797, provided 
in Article 10 for complete freedom of neutral commerce with the exception 
of trade in munitions of war and with blockaded or besieged places, and said: 

Dans tout autre tems, & les munitions de guerre toujours exceptées, 
les susdits sujets pourront transporter sans obstacles dans ces places 
toutes sortes de marchandises, ainsi que des passagers. (Zbid., No. 54.) 

After providing in Article 11 for the confiscation of contraband consisting 
of munitions of war, the treaty added: 


cependant les vaisseaux ni les passagers, non plus que les autres mar- 
chandises qui se trouveront à bord, ne seront point retenus, & il ne sera 
fait aucune opposition à la continuation du voyage. (Zbid.) 


Similar provisions are found in the treaty between Portugal and Russia of 
1798, 1b1d., No. 56. 

The treaty of France with Peru, 1861, after setting forth the provisions 
of the Declaration of Paris in Article 19, provided in Article 20 as follows: 

Comme conséquence des principes qui précèdent, les deux Hautes 
Parties Contractantes conviennent des points suivant: 

1. . . . sera également libre tout individu embarqué à bord du 
bâtiment neutre, lors même qu'il serait sujet ou citoyen de l’État ennemi, 
pourvu qu’il ne soit pas actuellement au service de l’ennemi ou en 
destination pour y entrer. (Ibid., No. 105.) 


The treaty of 1870 between Colombia and Peru provided in Article 18, $ 1: 
. and any person on board the neutral vessel, although a citizen of 
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the enemy’s nation, but provided he is not in the service of the enemy’s 
Government, or about to engage in it, shall likewise be free. (Zbid., 
No. 114.) 
Identical provisions are found in treaties between Argentina and Peru, 1874, 
and Salvador and Venezuela, 1883. Ibid., Art. 18, Editors’ Note. 
The treaty of 1868 between Italy and Nicaragua contained the following 
provision in Article 14: 
Persons belonging to one of the belligerents can never be arrested on 


board the ships, except in case of their being enrolled as soldiers or as 
volunteers for his service. (Zbid., No. 109.) 


Identical provisions are found in the treaties of Italy with Guatemala, 1868; 
Honduras, 1868; Peru, 1874; and Uruguay, 1885. Ibid., Editors’ Note. 

It is interesting to note that Napoleon, in his project of an agreement on 
neutral rights proposed to the Allied Powers at Mannheim on December 2, 
1813, would have permitted neutral vessels to transport all persons without 
distinction of nationality or quality “à moins que ce ne soient des gens de 
guerre actuellement au service des belligérants.” Fauchille in 9 Revue 
Générale de Droit International Public (1902), pp. 43, 44, 45, citing manu- 
script document in the archives of the French Foreign Office. The project 
as a whole was legislative rather than declaratory in character. 

A proposed international code of Spanish America of 1862 is reported to 


. , have provided as follows: 


Besides the articles qualified as such, are to be deemed contraband 
of war commissioners of every description sent by belligerents, and the 
despatches of which they are the bearers. (See Wheaton, Elements of 
International Law (8th edition by Dana, 1866), p. 639, in n. 228.) 


The decree of the (French) Committee of Public Safety of November 15, 
1794, in Article IV forbade naval commanders to make neutral vessels 
“deviate from their voyages; to take from on board of them the captains, 
sailors, or passengers, except soldiers actually in the service of enemy Powers s 
and to seize the effects or merchandise which may be found therein.” 1 
American State Papers, Foreign Relations, p. 752. 

Secretary Madison proposed in 1804, in connection with the problem of 
impressment of seamen, a convention with Great Britain containing a clause 
prohibiting the taking off of a person ‘‘unless such person be at the time in 
the military service of an enemy of such other party,” and said: 

The article, in its first form, renounces the claim to take from the 
vessels of the neutral party, on the high seas, any person whatever not 
in the military service of an enemy; an exception which we admit to 
come within the law of nations, on the subject of contraband of war. 

With this exception, we consider a neutral flag on the high seas as a 
safeguard to those sailing under it . . . nowhere will she [Great Britain] 
find an exception to this freedom of the seas, and of neutral flags, which 
justifies the taking away of any aera not an enemy in military service, 
found on board a neutral vessel . . . whenever a belligerent claim 
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against persons on board a neutral vessel is referred to in treaties, 
enemies In military service alone are excepted from the general im- 
munity of persons in that situation; and this exception confirms the 
immunity of those who are not included in it. (Madison to Monroe, 
2) 5, 1804, 3 American State Papers, Foreign Relations, pp. 81, 83, 
84. 


The proposal was not accepted by Great Britain which continued to main- 
tain its claim of right to take off British deserters from American vessels. 
It has also been said (also in connection with impressment) : 


But we deny the right of capturing or taking out of neutral ships (and 
therefore of searching for) persons of any description whatever, with 
one single exception; which, as it strengthens the general principle, and 
I had not stated it in my former letter, I will point out. The 15th 
Article of the treaty with Spain of 1795 (under General Washington’s 
Administration), after providing that everything shall be deemed free 
and exempt which shall be found on board the ships belonging to the 
subjects of either of the contracting parties, stipulates ‘‘that the same 
liberty be extended to persons who are on board a free ship; so that, 
although they be enemies to either party, they shall not be made prison- 
ers or taken out of that free ship, unless they are soldiers and in actual 
service of the enemies.” The same provision will be found in the 14th 
Article of the convention with France of 1800 (under Mr. John Adams’s 
Administration), in the 12th Article of the treaty with Colombia, in the 
14th Article of that with Central America, and in Mr. Madison’s in- 
structions to Mr. Monroe, or to Messrs. Monroe and Pinckney of 1806. 
Yet, as all those treaties were with nations that acknowledged the prin- 
ciple of “free ships, free goods,” I am not ready to assert that with 
respect to Great Britain, since we admit that enemy’s property is liable 
to capture and condemnation, the exception ought not to be to the same 
extent as respects persons, so as to admit that all enemies may be taken 
out, although they be not soldiers and in actual service of the enemies. 
(Gallatin, Writings, Vol. II, p. 404.) 


In The Orozembo (1807), 6 C. Rob. 430, Sir William Scott found it unneces- 
sary to determine whether enemy civil officials would be in the same position 
as the military, but it appeared to him, on principle, reasonable that when 
it is of sufficient importance for a belligerent to send such persons out on 
public service at public expense, it should afford an equal ground of for- 
feiture against the vessel. See also The Caroline (1808), 6 C. Rob. 461, 468. 

The famous Trent case arose in 1861, during the American Civil War, when 
a Union warship took from on board the British mail steamer Trent on the 
high seas two Confederate commissioners, Mason and Slidell, and their 
secretaries who were on their way to Great Britain on a mission that was 
ostensibly quasi-diplomatic (although the Confederacy had not been recog- 
nized, except as a belligerent, by any State in the world, and maintained no 
real diplomatic relations). Following a British protest, Secretary of State 
Seward agreed to the release of the persons captured on the Trent, on the 
ground that the failure to bring the vessel in for adjudication constituted 
an irregularity, but maintained that diplomatic agents and their despatches 
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proceeding from the enemy to a neutral State could be treated as contraband, 
and said that “if the safety of this Union required the detention of the cap- 
tured persons, it would be the right and duty of this Government to detain 
them.” Seward to Lord Lyons, Dec. 26, 1861, 55 British and Foreign State 
Papers, p. 627. A number of European States had protested against the 
seizure of Mason and Slidell as a flagrant violation of neutral rights. France 
regarded the numerous treaties allowing the taking from neutral vessels of 
only military persons actually in the service of the enemy (see supra) as 
declaratory of international law in the sense that no other persons could be 
so taken, and considered Mason and Slidell as not belonging to that category. 
Thouvenel to Mercier, Dec. 3, 1861, ibid., p. 610. Austria, Prussia, Italy 
and Russia, who also protested, were not so explicit as to precise legal points 
involved. Jbid., pp. 618, 623, 625; 7 Moore, Digest of International Law 
(1906), p. 773; Comment on Article 114, infra. Great Britain, while con- 
senting to regard the incident as closed after the liberation of the prisoners, 
disagreed with Secretary Seward’s views of the legal principles involved. 
The British view was that Mason and Slidell, who had commissions ac- 
crediting them as Ministers to Great Britain and France respectively, could 
be received by those States in the character of Diplomatic Agents who, 
though not officially recognized and not invested with the representative 
character, would enjoy some diplomatic powers and immunities; and that 
such diplomatic agents and their despatches, when proceeding to a bona 
fide neutral destination, were not contraband, and could be carried by 
neutral vessels without subjecting the vessel or themselves to capture. 
Earl Russell to Lord Lyons, Jan. 23, 1862, 55 British and Foreign State 
Papers, p. 650. The unofficial character of Mason and Slidell was stressed 
by Lord Lyons in his instructions to Commander Hewett, in command of 
the British warship which took Mason and Slidell on board after their 
liberation. Ibid., p. 647. Wharton, commenting on the case, says: 


Mr. Seward’s position, that such a case [of a belligerent envoy to a 
neutral on a distinctively belligerent mission] would be for a prize court, 
is not, supposing that there be criminative evidence against the envoy, 
showing him to be on a distinctively belligerent service, directly con- 
troverted by Lord Russell, and may be held to be now generally ac- 
cepted. (8 Wharton, A Digest of the International Law of the United 
States (1887), p. 453. ) 


For materials on the Trent case see, in general, 55 British and Foreign State 
Papers, pp. 602-657, and 7 Moore, op. cit., pp. 768-779. See also Wharton’s 
note in his Digest, op. cit., Vol. III, pp. 451-453. 

In the course of a diplomatie dispute with Spain in 1866, over the seizure 
of the British vessel Tornado by the Spanish authorities during-the Spanish- 
Chilean War, the British Government made a very broad statement: ‘‘If the 
British character of the vessel is established, her crew and passengers, what- 
ever their nationality or character, must, together with the vessel, be re- 
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stored, and full compensation made for the wrong done by the detention.” 
In reply the Spanish Government considered the protest unnecessary since 
it “‘recognizes the principle that the men borne on a ship’s roll assume that 
ship’s nationality.” British Parliamentary Papers, Correspondence respect- 
ing the Seizure of the “Tornado” (1867), [3772], pp. 59 and 96. . 

On March 23, 1867, the Brazilian police took from a French vessel in the 
port of Rio de Janeiro a Prussian ex-army officer who was on his way to 
Paraguay, then at war with Brazil, in order to join the Paraguayan army. 
Following French and Prussian protests, the prisoner was put on board a 
French warship. Prussia asserted that the Prussian in question had not 
been within local jurisdiction. The Brazilian Minister for Foreign Affairs 
justified the attitude of the Brazilian authorities on the ground that the 
vessel was in a Brazilian port. The chief of police of Rio de Janeiro in his 
report to the Minister of Justice said that the Prussian was to be regarded 
as contraband of war because of his destination to serve against Brazil. 3 
Accioly, Tratado de Direito Internacional Publico (1935), pp. 401, 402. 

In 1870 France admitted that transportation of German reservists by 
American vessels was not a violation of neutrality. Yves Le Jemtel, 
L’ Assistance hostile dans les guerres maritimes modernes (1938), p. 19. 

The Minerva, an Austrian vessel carrying arms and ammunition, Turkish 
soldiers, and Turkish customs officials, from one Turkish port to another, was 
captured by a Greek warship in 1897; the arms and ammunition and the 
Turkish soldiers and officials were seized and the vessel was returned to the 
owners. The Turkish customs officials were released after a month of de- 
tention on the intervention of the German Government. 4 Revue Générale 
de Droit International Public (1897), pp. 726-727. 

In 1900 a controversy arose between Germany and Great Britain regarding 
three German vessels seized by the British. Among the grounds for the 
seizure mentioned by Great Britain was the presence on board of neutral 
civilians suspected of proceeding to the Transvaal in order to join the Boer 
armies. The vessels and the passengers were all released, and Lord Salis- 
bury later stated that “there was no sufficient evidence as to their destina- 
tion to justify further action on the part of the officers conducting the 
search.” Count von Bülow, in a speech before the Reichstag in 1901 said 
that by the term contraband of war ‘‘only such articles or persons are to be 
understood as are suited for war, and at the same time are destined for one 
of the belligerents.” British Parliamentary Papers, Africa No. 1 (1900), 
Cd. 33, passim.; 7 Moore, Digest of International Law (1906), pp. 765-766. 
Great Britain did not object, during the Boer War, to the transportation of 
President Krüger of the Transvaal to Europe on a diplomatic mission by a 
Dutch cruiser. Yves Le Jemtel, op. ctt., p. 23. 

During the Sino-Japanese War, two Americans who had signed a contract 
with the Chinese Government for the use of a torpedo invented by them 
against Japan and who were going to China in connection therewith, were 
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taken off a French vessel in a Japanese port and made prisoners of war. 
They were later paroled. The French consul protested, although the vessel 
had not been seized. 2 Revue Générale de Droit International Public, (1895), 
p. 128; Clunet, Journal du Droit International Privé (1900), p. 920. 

The Declaration of London dealt with unneutral service in Articles 45 to 
47. Article 47 permitted a belligerent to make a prisoner of war of any 
individual embodied in the armed forces of the enemy found on board a 
neutral vessel, even though there be no ground for the capture of the vessel. 
The question as to who may be considered as “embodied” in enemy forces 
was discussed in the comment to Article 45 contained in the General Report 
(frequently called Renault’s Report) in the following terms: - 


Que l’on suppose des individus originaires d’un pays de l’Europe 
continentale et établis en Amérique; ces individus sont tenus à des 
obligations militaires envers leur pays d’origine; ils doivent, par exemple, 
faire partie de la réserve de l’armée active de ce pays. Leur patrie 
étant en guerre, ils s’embarquent pour aller faire leur service. Seront- 
ils considérés comme incorporés pour l’application de la disposition dont 
nous nous occupons? Si on s’attachait à la législation intérieure de 
certains pays, l'affirmation pourrait être soutenue. Mais, mdépendam- 
ment des raisons purement juridiques, l'opinion contraire a paru plus 
conforme aux nécessités pratiques et, dans un esprit de conciliation, elle 
a été acceptée par tous. Il serait difficile, ou peut-être même impos- 
sible, de distinguer, sans des mesures vexatoires, que les Gouvernements 
neutres n’accepteraient pas, entre les passagers d’un navire, ceux qui 
sont tenus d’un service militaire, et qui voyagent pour y satisfaire. 
(British Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, p. 363.) 


In the Conference, Great Britain was said by a British delegate to have 
never admitted that a person could be taken off a neutral vessel without the 
vessel being brought in. Jbid., p. 165. After the Conference, Grey de- 
clared in a domestic letter: ‘A new rule is no doubt contained in Article 
47. . . . The words must in fact be strictly construed as applying solely to 
individuals who have actyally joined, and are serving with, the corps to 
which they belong.” British Parliamentary Papers, Misc. No. 4 (1910), 
Cd. 5418, p. 11. 

The provisions of the Declaration of London as to unneutral service were 
substantially adopted in the Italian instructions of 1911. 2 Bonfils-Fau- 
chille, Traité de Droit International Public (1921), § 1588#£. In 1912, the 
French vessel Manouba, carrying Turkish Red Crescent officials who were 
suspected by Italy of being in the Turkish military service, was stopped by 
an Italian warship and, after having refused to surrender the Turks, taken 
to an Italian port and there detained for one day until the Turks were sur- 
rendered. France having protested against the Italian action, the case was 
submitted to a tribunal of the Permanent Court of Arbitration consisting of 
five members. The tribunal held that the capture of the vessel by the 
Italians was illegal, because while the Italian authorities had sufficient reason 
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to believe at least some of the Turks to have been “military persons enrolled 
in the enemy’s army,” there was no reason for calling into question the good 
faith of the owner or the captain of the vessel, and the proper procedure 
would have been to order and compel the surrender of the suspected pas- 
sengers, instead of capturing the vessel and compelling it to leave its course. 
However, the detention in port was lawful as a measure of compulsion after 
the vessel’s failure to obey the summons for the surrender of the passengers. 
An award was made to compensate the individuals having an interest in the 
vessel for its capture and deviation, with the deduction of an amount due to 
the Italian Government for the expenses of guarding the vessel while it was 
in the Italian port. Scott, The Hague Court Reports (1916), p. 341. It 
should be noted that in holding that suspected passengers should have been 
taken off at once without the vessel being brought in, the tribunal apparently 
took a position at variance with the views expressed by Secretary Seward 
in the Trent case, but not at variance with the views of the French Govern- 
ment in that case (see supra), since the persons wanted by the Italians here 
were apparently within the category of military persons actually in the enemy 
service. 

During the same war, an Italian cruiser took twelve Turkish officers off the 
British vessel Africa, and Great Britain did not protest. 2 Bonfils-Fau- 
chille, op. cit., § 15884. 

The British (Holland’s) Manual of Naval Prize Law of 1888 provided in 
§§ 88 and 89 for the detention of neutral vessels used by the enemy as trans- 
ports for carrying soldiers or sailors, or even of civil officials sent out on public 
service at public expense (citing The Orozembo). But: “The carriage of 
Ambassadors from the Enemy to a Neutral State, or from a Neutral State 
to the Enemy, is not forbidden to a Neutral Vessel.” Jbid., §90. In § 94 
it is provided that the enemy persons cannot be removed from the vessel, 
but the latter must be sent in for adjudication. 

The German Prize Ordinance of 1909, after stating in substance the rules 
of the Declaration of London, laid Joma in § 49: . Reservists, recruits, and 
war volunteers proceeding to their places of mustering in, are not to be 
regarded as ‘persons embodied in the hostile forces.’ ”’ United States Naval 
War College, International Law Documents, 1925, p. 175. 

The French Instructions of 1912, § 144, authorized the seizure of enemy 
men 18 to 50 years of age, even if not incorporated in the armed forces, found 
on neutral vessels, unless they engaged in writing not to serve in connection 
with the operations of war. 2 Bonfils-Fauchille, op. cit., $ 1588 %. 

The French Minister of the Marine ordered, on August 11, 1914, by a 
confidential circular, to consider as ‘‘incorporated”’ all enemy subjects 
travelling under a military order. On November 29, 1914, this was modified 
to read: ‘Tout individu ennemi appartenant par son âge à une classe incor- 
porée (18 à 50 ans) sera considéré comme incorporé.” Yves Le Jemtel, 
op. cit., pp. 121-122. Great Britain declared on August 20, 1914, that it 
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would apply (with certain exceptions not relevant here) the Declaration of 
London and would consider the General Report thereto as authoritative. 
United States Foreign Relations, 1914, Supplement, p. 219. Russia in August, 
1914, and France on September 3, 1914, likewise applied the Declaration of 
London, but without mentioning the General Report. Jbid., pp. 220, 222. 
The British note of October 17, 1914, declared, however, that Great Britain 
could not accept all the definitions in the General Report. Jbid., p. 254. 
The Order in Council of October 29, 1914, provided for the application of the 
Declaration of London with further modifications, repealed the August 
declaration, and failed to mention the General Report. Jbid., p. 262. 
The British notice of November 1, 1914, declared that since the German 
forces in Belgium and France were making prisoners of war all persons sub- 
ject to military service, the British Government had issued instructions for 
making prisoners of war all enemy reservists found on board neutral vessels. 
2 Fauchille, La Guerre de 1914: Recueil de documents interéssant le droit inter- 
national (1918), p. 332. The French notice of November 3, 1914, giving the 
same reason, made a similar declaration in regard to enemy subjects liable 
to be called to military service. 1 Zbid., p. 109. The Italian Rules of 1915 
said: “8. Persons belonging to or intending to join the enemy’s armed forces 
found on board a neutral vessel may be made prisoners of war, even though 
the ship be not subject to capture.” United States Naval War College, 
International Law Documents, 1925, p. 177. The French Instructions of 
1916 permitted, in § 55, the capture of neutral vessels voyaging specially to 
transport individual passengers called to serve in the enemy armed forces, 
and also permitted, in § 59, making prisoners of war all individuals on their 
way to an enemy country to take up arms. 3 Fauchille, op. cit., p. 288; for 
similar Italian Rules of 1917, see zbzd., p. 162. The Russian Regulations of 
1916 were conservative in providing merely for the capture of “anyone 
forming part of the armed forces of the enemy.” United States Naval War 
College, op. cit., 1925, p. 177. The Chinese Regulations of 1917 said: ‘44. 
Hostile persons are liable to capture as prisoners of war” and provided for 
the condemnation of the vessel ard the shipowner’s cargo unless proofs were 
given of his lack of knowledge. Zbid., p. 176. 

In reply to an inquiry from the General Agent of Great Northern Steamship 
Company concerning the transportation of Austrian and possibly German 
reservists from the Far East to the United States with the reservation of the 
entire passenger accommodations of a vessel for them, the American Ambas- 
sador to Japan said: 

... your attention is called to the fact that in international law the 
carriage of persons in the service of a belligerent is analogous to the 


carrying of contraband and the penalty for same may be confiscation 
of the ship. ... 

With the prior knowledge that you have concerning the matter under 
consideration, the number of reservists in question, the fact that the 
entire passenger accommodations are desired, that even certain changes 
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in the ship may be required, would seem to place the act in the category 
of ‘‘unneutral service,” the penalty for which is confiscation. 

As to the contention that tickets would be sold only to America, that 
does not change the status of the action since the United States courts 
have repeatedly held that it is the destination of the cargo (persons) 
that determines and not the destination of the ship. - (Letter of Aug. 14, 
1914, United States Foreign Relations, 1914, Supplement, p. 560; ap- 
proved by the Department of State, Sept. 24, 1914, tbid.) 


The German memorandum of August 27, 1914, relative to the application 
of the Declaration of London, said: 


3. The British and French naval forces are taking away Germans of 
military age, but not embodied in the German armed forces, as prisoners 
of war from neutral ships, in contravention of the principles laid down 
in Article 45, No. 2, and Article 47 of the Declaration of London. 
Thus the British naval forces have taken away Germans liable to mili- 
tary duty from the Dutch ships Tubantia at Plymouth and Potsdam at 
Falmouth, from the Italian ships Re-vitiorio and Ancona at Gibraltar, 
and from the Norwegian steamer Norwega in Bergen. French naval 
forces have taken like measures against the Spanish steamer Sister at 
Marseilles.- In all these cases the hostile armed forces have acted 
contrary to the provisions of the Declaration of London; for, as the 
general report of the editing committee expressly states in the first 
paragraph of the remarks to Article 45, the whole conference was agreed 
for juridical as well as practical reasons that solely active military per- 
sons are hable to capture at sea, and not persons returning to their 
native country in order to fulfill their general military duty. (Ibid., 
pp. 224, 225.) 


The German memorial of October 10, 1914, declared: 


Pursuant to a principle of international law which found confirmation 
in the Declaration of London only such persons found on board a neutral 
merchant ship can be made prisoners of war as are already embodied in 
the armed forces of the enemy 


and added: 


the rules of the Declaration of London are substantially responsive to 
the generally accepted principles of international law. . . 

The Imperial German Government has hitherto strictly observed the 
provisions of the Declaration of London. . . . (Zbid., pp. 263, 265.) 


On October 4, 1914, the American vessel Metapan was detained and 
searched on the high seas off Colombia by a French cruiser, and three German 
nationals found on board were made to sign a pledge not to serve in connec- 
tion with the war, under the threat of being taken off. In reply to a protest 
from the United States, France defended the action as being in accordance 
with the French naval instructions of 1912 and with “the belligerent’s right 
to oppose the conveyance of enemy subjects traveling for the purpose of 
taking part in the war.” Ibid., 1915, Supplement, pp. 744, 746. 

In November, 1914, Piepenbrink, a German national who had declared 
his intention to become an American citizen and who was serving as a 
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waiter or steward on the American vessel Windber, was taken off by a 
French cruiser on the high seas in the Caribbean and held prisoner by the 
British in Jamaica. The Allies at first defended the action against a protest 
from the United States (zbid., p. 744), but after a second protest by the 
United States, in which it was said: 


The facts show that Piepenbrink was not embodied ‘‘in the armed 
forces of the enemy” in the sense of the rule on that subject in the 
Declaration of London, and apart from the Declaration of London, 
which this Government does not recognize as in force, there is no 
justification in international law for the removal of an enemy subject 
from a neutral vessel on the high seas bound to a neutral port, even if he 
could properly be regarded as a military person. The rule was stated 
for Great Britain by Earl Russell in the Trent case. . . . (Zbid., p. 748.) 


Piepenbrink was released “as a friendly act, while reserving the question 
of principle involved.” Ibid., pp. 748, 749. 

A German warship took two seamen of apparently neutral nationalities off 
an American vessel, and Germany explained that the two seamen were really 
German reservists who asked to be taken off. The United States, neverthe- 
less, objected to a practice which might be considered as assisting desertions 
from American vessels. Jbid., pp. 750-752. 

The United States acquiesced in the taking off of German and Austrian 
seamen from American vessels in Allied ports. Ibid., pp. 750-751; see also 
the letter of the Secretary of State to Senator Stone, Jan. 20, 1915, in which 
the Piepenbrink and the Metapan incidents are also mentioned, ibid., 1914, 
Supplement, pp. viii-ix. 

The Allied Powers attempted to justify further taking off of German and 
Austrian seamen and passengers from various American vessels on the high 
seas by a French cruiser on the ground of suspicion that they were implicated 
in German plots and intrigues in the West Indies, but the United States de- 
clared “that even if the men were found to be implicated in such plots and 
intrigues, they could not, in the view of the Department, be rightfully de- 
tained on that account,” and the men were released with a declaration that 
France trusted the information supplied by the United States as to their in- 
offensive character. Ibid., 1915, Supplement, pp. 752-755. The United 
States, however, declared that mere release without announcement of future 
policy was not satisfactory and that “‘the principle of the Trent case denies to 
a belligerent the right to remove from neutral vessels on the high seas even 
the paid agents who are not incorporated in the armed forces of its enemy.”’ 
Ibid., 1916, Supplement, pp. 630, 631. 

The German memorandum of March 8, 1916, complained that ‘‘Germans 
met by our enemies on the high seas are deprived of their liberty no matter 
whether they are combatants or non-combatants.” Jbid., pp. 198, 200. 

On February 18, 1916, a British cruiser removed twenty-eight Germans, 
eight Austrians, and two Turks, including physicians and merchants, from 
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the American vessel China, bound from Shanghai to Manila, ten miles off 
the Yangtse River entrance. Following a United States protest and de- 
mand for release of the men, Great Britain attempted to justify the action, 
pointing out that the General Report to the Declaration of London had 
been adopted merely as a matter of convenience by Great Britain, that it 
had announced it would arrest all enemy reservists on neutral vessels on the 
high seas, and asserted that 
the principle (often contended for in the past by certain continental 
nations) that there/are certain classes of persons who are not protected 
by a neutral flag on the high seas and may therefore without any inva- 
sion of the sovereign rights of the neutral be removed from a neutral 
ship is now generally admitted. (Jbid., p. 634.) 
The class of such persons, it was added, was modified by the enemy activities 
of the new type. It was asserted that Germans in Shanghai were collecting 
arms for India and for a raiding ship, and, after some of them had been 
caught, were attempting to transfer their center of activity to Manila. 
Such persons must be placed within the category of persons removable from 
neutral vessels. The Trent case was distinguished. Jbid., pp. 633-635. 
The United States, in reply, asserted that ‘‘the rule is plain and definite— 
only military or naval persons may be removed from neutral vessels on the 
high seas. This rule has been contended for and maintained by the United 
States for over a century.” In regard to the facts of the case, the United 
States stated: 

The evidence before the Department shows that the vessel is a regular 
mail steamer plying between China and the United States; that it never 
postponed its sailing from time to time, as alleged, on account of the 
presence of British vessels in the offing; that the Germans who took pas- 
sage were not of military age or character; that they were traveling on 
individual tickets for the United States, that is, from one neutral country 
to another neutral country, and not as members of a military corps; 
that the vessel was not chartered for the particular purpose of their 
transportation, but that they were transported simply as passengers on 


an American steamer in the ordinary course of its passenger service. 
({bid., pp. 637-638.) 


Their alleged intriguing made no difference, and the case was similar to 
that of the Trent where the men seized were not recognized diplomats and 
were bound to Europe in order to plot violations of neutrality and the 
despatch of commerce raiders. Jbid. The release of the men and an apol- 
ogy were demanded. 

On May 8, 1916, Grey in a memorandum promised to release the men 
seized on the China and expressed regret at the occurrence, but stated that 
the incident could not be a precedent for cases in which the facts were not 
exactly the same as those stated in the American note, and added: 


His Majesty’s Government do not desire to raise any question of alter- 
ing the established international rule in this respect without the 
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consent of other governments; but it may be suggested that the organ- 
ized activity of enemy agents in this war, their ubiquity, their ingenuity, 
violations of neutrality perpetrated or planned by them, have made 
more difficult, more complicated and more invidious than ever before, 
the responsibility of neutral governments for any breaches of neutrality 
committed or attempted in the territories. Itis suggested in view of the 
experience of this war, that the American Government might find it 
not unreasonable to consider whether in future years there should not 
by international agreement be allowed some greater power in controlling 
the movement of enemy subjects across the seas, at any rate in cases 
where there is prima facte evidence of [intent] to use neutral territory 
to commit criminal or hostile acts. (Zbid., p. 643.) 


Shortly thereafter, however, the British declared that they had proofs that 
some of the men removed from the China were enemy reservists, and at- 
tempted to get the United States to agree to the retention of such men by 
the British authorities. The United States nevertheless insisted success- 
fully on the release of all the men as promised, emphasizing that only men 
known to the captors at the time of the capture to be incorporated in the 
enemy armed forces may be seized on neutral vessels. Grey declared the 
promise to release would not have been given had it been known that some 
of the men were of military age or reservists. Ibid., pp. 641, 644, 645, 646, 
647, 650, 651, 652, 661. Grey discussed the principles involved in a long 
note of July 15, 1916. He asserted that reservists, defined as all persons 
liable to military service, traveling home to join the army were members of 
that army, irrespective of their technical status in their national law, and 
he called attention to the action of the United States in permitting German 
consuls to pay for the passage home of German reservists, while prohibiting 
action by British consuls in regard to British volunteers as ‘“‘enlistment.” 
The principle, in his opinion, was that a belligerent is entitled to prevent the 
enemy from increasing his forces by using the protection of a neutral ship, 
and persons travelling with the object of assisting in the belligerent operations 
may be removed from neutral vessels. This principle, in his view, extended 
to agents promoting revolution, ete., but in the China case the British 
Government had consented to release the men in deference to American 
representations based ‘‘on the letter of existing precedents” and ignoring 
the underlying principles. ‘‘In the case of enemy reservists returning home 
to join their mobilized armies, His Majesty’s Government can not perceive 
that even the narrowest construction of existing law supports the contention 
that their arrest on board neutral ships is inadmissible.” Jbid., p. 653. In 
the meantime, new cases of removal of men from American vessels by the 
Allies on the high seas or in port after forcible deviation, had occurred, or were 
about to occur, the vessels involved being the Ausable (removal of the third 
officer, a German reservist with false papers), the Henry S. (in Far Eastern 
waters, removal of two seamen who could not produce American citizenship 
papers), the Frederick Luckenbach (removal of second mate, naturalized 
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American citizen), and the Marcus L. Urann (removal of seaman of German 
nationality, vessel bound for Brazil). In all these cases, the United States 
protested and demanded the release of the men (zbid., pp. 635, 641, 647, 648- 
650, 657, 662, 667, 675), but was successful only in the case of the Frederick 
Luckenbach (ibid., p. 660); the position taken was that only persons incor- 
porated in the German armed forces and so known to be to the officers 
making the arrest could be removed. The American point of view was 
stated at length in two long memoranda of November 28, 1916, and Decem- 
ber 1, 1916. Ibid., pp. 662 and 667. In the first of these it was said: 

But even assuming that all of the persons taken from the S.S. China 
were of “military character,” the Government of the United States 
does not admit that they may be arrested and seized on the high seas 
from an American vessel flying the American flag, for, as has heretofore 


been reiterated by the Government of the United States, such seizures 
are without justification in international law. (Zbid., pp. 666-667.) 


In the second note the position that, in the absence of treaty provisions to the 
contrary, no persons could be taken off a neutral vessel on the high seas, but 
that the vessel should be brought in for adjudication if it is found transport- 
ing enemy soldiers, and that Article 47 of the Declaration of London was an 
innovation, was developed at great length with many supporting citations. 
Ibid., p. 667. Correspondence on the subject continued until after the en- 
trance of the United States into the war, and although an arrangement was 
made whereby during the war the two States reciprocally permitted to each 
other the practice of taking off men from vessels on the high seas (ibid., 
1917, Supplement I, p. 528), the points of view of the two governments were 
expressed as follows: 


United States: 


. .. persons are not lawfully subject to seizure from American ships 
on the high seas regardless of whether they are in the military service 
of an enemy of Great Britain. (Secretary of State to Ambassador in 
Great Britain, Feb. 28, 1917, ibid., p. 527.) 


Great Britain: 


His Majesty’s Government would be prepared to admit the proposi- 
tion that during the greater part of the nineteenth century the practice 
of the two countries was not to remove enemy persons from neutral 
vessels on the high seas without placing such vessels in the prize court. 
The conditions of passenger traffic by sea have, however, greatly 
changed, and experience has, in the opinion of His Majesty’s Govern- 
ment, shown that a reconsideration of the matter may be in the interests 
both of belligerents and of neutrals. 


The new practice was so clearly to general advantage that Great Britain 
did not propose to modify it by sending in neutral vessels in such cases for 
adjudication 
except in the case of a neutral country whose government may express 
a definite wish to that effect, and which may be prepared to come to 
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some understanding that they will not look to His Majesty’s Govern- 
ment to compensate the shipowners for the losses entailed. (British 
note of May 31, 1917, zbid., p. 530.) 


In the case of the Federico, the French Prize Court condemned for un- 
neutral service a Spanish vessel voyaging specially to transport German 
and Austrian reservists returning to join their armies, the court considering 
them as “incorporated” within the meaning of the Declaration of London, 
since, according to the court, they were so considered by the laws of their 
countries. Fauchille, Jurisprudence française en matière de prises maritimes 
(1919), p. 287. 

The various arrangements of the Allies with neutral shippers usually con- 
tained provisions whereby no enemy subjects of military age were to be 
carried by the neutral vessels. Seee.g., van Manen, De Nederlandsche Overzee 
Trusimaaischappij (1935), Pt. 7, Documents, p. 172; American regulations 
for bunker licensing, United States Foreign Relations, 1918, Supplement 1, 
Vol. II, p. 946; cf. arrangements for the Dutch convoy to the Dutch East 
Indies and correspondence relative thereto, Diplomatieke Bescheiden Betreff- 
ende de Uitzending van een Convooi naar Nederlandsch-Indié, The Hague, 
1918, passim. | 

The question of transportation of belligerent diplomats to neutral countries 
arose in the World War when the Austro-Hungarian Ambassador-designate 
Tarnowski tried to reach the United States in 1916. At first, an American 
request to the Allies for a safe-conduct to him was refused by the British on 
the ground that German and Austrian diplomats had engaged in undiplo- 
matic activities, and by the French on the ground that a belligerent had the 
right to interrupt the voyage of an enemy diplomat engaging in hostile 
propaganda, spying, and purchase of supplies, saying that past controversies 
(meaning, apparently, the Trent case) had been inspired by political consid- 
erations or treaty stipulations. United States Foreign Relations, 1916, 
Supplement, pp. 802, 804. The United States, however, thereupon addressed 
a sharp note to the Allies, saying: 

. . . this Government is greatly surprised to learn of the refusal of the 
British Government to grant safe-conduct to the Austro-Hungarian 
Ambassador accredited to the United States; that- the United States 
has an undisputed right to maintain diplomatic relations through ac- 
credited representatives with any nation which it desires, and that it 


can not believe that it is the purpose of His Majesty’s Government to 
interfere with the exercise of this sovereign right. (Zbid., p. 805.) 


The Allies thereupon granted the safe-conduct, explaining that a direct 
demand by the United States in their own name put the matter in a different 
light. Ibid., p. 806. 

The French Instructions of 1934 provide as follows (Art. 64): 


Alors même qu’il n’y aurait pas lieu de capturer le navire, vous 
pourrez arrêter tout individu, quelle que soit sa nationalité: 
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1. Voyageant pour l’accomplissement d’une mission de l'État 
ennemi. 

2. Faisant partie des forces armées de l’ennemi, ou en route pour se 
mettre au service de l’ennemi. 

Vous pourrez arrêter également tous les passagers ennemis aptes au 
service militaire. 

Vous dirigerez les personnes que vous aurez arrêtées sur un port de 
prise où il sera statué sur leur sort. . . . (2 Recueil général périodique 
et critique, 1935, Pt. 6, p. 1.) 


Article 569 (e) of the proposed Italian maritime code considers as being 
guilty of unneutral service vessels which “‘navighino allo scopo di trasportare 
individui destinati alle forze armate del nemico,” but even if the vessel is not 
guilty of unneutral service, there may be made prisoners of war, “gli individui 
trovati a bordo, che appartengono alle forze o siano destinati a farne parte.” 
Italy, Ministry of Grace and Justice, 2 Osservaziont e proposte sul Progetto di 
Codice Marittimo (1936), p. 496. 
The Italian War Law, July 8, 1938, contains the following: 


Art. 99. (Prisoners of war; hostages.) The legitimate belligerents 
of the enemy who have fallen in the power of armed forces of the State 
are prisoners of war. 

The following may also be declared prisoners of war if they fall in 
the power of said forces: the head of the enemy State and the high civil 
servants of said State. 

Art. 202. (Prisoners of war.) Aside from the provisions of Chapter 
Six of Title II [see Article 99], there may be made prisoners of war when- 
ever they fall within the power of armed forces of the State, enemy 
subjects composing the crews of enemy merchant vessels. In addition, 
the following may be made prisoners of war: 

(1) Enemy subjects composing crews of neutral merchant vessels 
and neutral subjects composing crews of enemy, or neutral merchant 
vessels in the case of the vessel having opposed active resistance to visit 
or capture. 

(2) Enemy or neutral subjects composing the crews of neutral 
merchant vessels which are guilty of unneutral service. 

(3) Enemy or neutral subjects who on board enemy or neutral mer- 
chant vessels have committed acts favoring the interests of the enemy. 
(Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, pp. 11 and 21. 
Translation.) 


In 1936, the German vessel Palos was stopped on the high seas by Spanish 
Loyalist forces and taken to port where a Spaniard who had destroyed his 
documents was taken off together with a part of the cargo. Germany pro- 
tested and seized Spanish vessels in reprisal. Yves Le Jemtel, op. cit., pp. 
205-206. 

It is believed that the instant article, while yielding somewhat to belliger- 
ent pretensions, does not injure the essential interests of neutral States, and 
it is proposed as a rule for future adoption. 
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(E) RULES OF PRIZE LAW 


ARTICLE 63 
A prize court shall be bound by the following rules: 


COMMENT 


This article is by no means an attempt to draft a complete code of prize 
law. Many subjects which belong in such a code are not touched upon here. 
The purpose of this article is merely to state certain rules which it seems 
necessary to set forth for the purpose of rounding out the meaning of other 
articles in this Draft Convention. Nor is it possible within the scope of this 
Comment to present a complete digest of all prize decisions upon even those 
points which are treated. The following parts of this Comment are, there- 
fore, to be taken as merely explanatory of the meaning of the rules stated 
and of the reasons for stating them. 


(a) A vessel which intended to run a blockade, may be condemned 
together with its cargo. 


COMPARABLE TEXTS 


Declaration of London, 1909: 

Art. 21. A vessel found guilty. of breach of blockade is liable to 
condemnation. The cargo is also condemned, unless it is proved that 
at the time of the shipment of the goods the shipper neither knew nor 
could have known of the intention to break the blockade. 

Institut de Droit International, 1877: 

Sec. 2. . . . Sont également sujets à saisie les navires marchands qui 
ont pris part ou sont en état de prendre immédiatement part aux hos- 
tilités, ou qui ont rompu un blocus effectif et déclaré. 

Institut de Droit International, 1883: 

Sec. 39. Il est interdit aux navires de commerce d’entrer dans les 

places et ports qui se trouvent en état de blocus effectif, et d’en sortir. 
Institut de Droit International, 1887: 

Sec. 118. Le navire sera condamné avec sa cargaison: 1. Dans le 

eas de violation de blocus. . . 
International Law Association, 1920: 


Appendix I, Art. 21. A vessel found guilty of breach of blockade is 
liable to condemnation. The cargo is also condemned, unless it is 
proved that at the time of the shipment of the goods the shipper neither 
knew nor could have known of the intention to break the blockade, and 
had not consigned the cargo by indirect routes to the blockaded ports 
with that intention. 


COMMENT 


It has been explained, supra, in General Comment on Section 5, that this 
Draft Convention attempts a compromise between neutral and belligerent 
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interests by circumscribing belligerent rights in regard to visit and search 
and the treatment of “contraband ” in return for a greater latitude allowed to 
belligerents in regard to the maintenance and enforcement of blockades. 
See Section 9, infra, for provisions relative to the establishment, maintenance 
and enforcement of blockade. The provisions of this article must be con- 
sidered in the light of this attempt. 

Although the law of blockade was enveloped in much uncertainty prior to 
the nineteenth century (see, for the early history of blockade, Jessup and 
Deák, Neutrality: Its History, Economics and Law, Vol. I, “The Origins” 
(1935), pp. 105-123), Sir W. Scott was able to say in 1799: 


There is no rule of the law cf nations more established than this; that 
the breach of a blockade subjects the property so employed to confisca- 
tion. Among all the contradictory positions that have been advanced 
on the law of nations, this principle has never been disputed; it is 
found in all books of law and in all treaties; every man knows it; the 
subjects of all States know it, as it is universally acknowledged by all 
governments who possess any degree of civil knowledge. (The Colum- 
bia (1799), 1 C. Rob. 154.) 


The neutrality proclamations and decrees of many neutral States contain 
warnings or prohibitions addressed to their nationals against breaking block- 
ades. Deák and Jessup, Collection of Neutrality Laws (1939), pp. 38, 43, 47, 
160, 162, 164, 166, 329, 388, 393, 410, 416, 469, 473, 485, 491, 498, 504, 522, 
526, 613, 630, 636, 640, 642, 645, 647, 651, 655, 682, 714, 715, 796, 797, 799, 
802, 805, 815, 818, 834, 837, 905-906, 933, 934, 935, 950, 954, 956, 961, 1192, 
1199, 1204, 1295. Many treaties have likewise excepted blockaded ports 
from provisions for uninterrupted trade in time of war. See, e.g., ibid., 
Pt. II, Nos. 1, 8, 24, 25, 39, 46, 54, 56, 62, 64, 65, 71, 72, 76, 80, 86, 87, 89, 90, 
91, 92, 93, 95, 99, 108, 111, 114, 118, 119. In Fitzsimmons v. The Newport 
Insurance Company (1808), 4 Cranch 185, it was held that mere declaration 
of intention to proceed to a blockaded port, made after a special warning by 
an officer of the blockading force, was not enough to justify condemnation 
for breach of blockade. | 

The word “intended” rather than “attempted” is used in paragraph (a) 
of this article designedly, to indicate that a vessel sailing with the intent to 
run a blockade may be condemned for breach of blockade, even if captured 
before any actual attempt to pass through the blockading forces was made. 
See Article 81 and Comment thereon, infra. 

The British and American prize courts have generally condemned the 
cargo of a vessel guilty of breach of blockade unless the owners of such cargo 
were not the owners or the master of the vessel and were ignorant of the 
blockade at the time of the sailing of the vessel. See, e.g., The Mercurius 
(1798), 1 C. Rob. 80; The Frederick Molke (1798), 1 C. Rob. 86; The Columbia 
(1799), 1 C. Rob. 154; The Adelaide (1801), 3 C. Rob. 281; The Alexander 
(1801), 4 C. Rob. 93; The Adonis (1804), 5 C. Rob. 256; The Shepherdess 
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(1804), 5 C. Rob. 262; The James Cook (1810), Edw. 261; The Manchester 
(1811), 2 Acton 60; The Jeanne Marie (1855), 2 Spinks, Ecc. & Ad. 165; The 
Panaghia Rhomba (1858), 12 Moore P. C. 168; The Flying Scud (1867), 6 
Wall. 263; The Crenshaw (1861), Blatchf. Prize Cases 2, 23; The Sunbeam 
(1863), Blatchf. Prize Cases 316, 656. See also the Japanese cases of The 
Fuping (1904, 1905), 2 Hurst and Bray, Russian and Japanese Prize Cases 
(1913), pp. 177, 180, and The Veteran (1905), ibid., p. 190. But cf. Article 
45 of the Japanese rules of 1904, which provided for restitution of cargo if 
“it be clearly proved” that the owner was “unaware of the circumstances.” 
Ibid., p. 482. 

The Continental European practice at one time apparently involved the 
condemnation of the cargo with the ship. Fauchille, Du Blocus Maritime 
(1882), pp. 365-367; 1 Pistoye et Duverdy, Traité des Prises Maritimes 
(1859), p. 377. In the memoranda submitted by the Powers taking part im 
the London Naval Conference of 1908-1909, several views as to the con- 
demnation of cargo are found. The traditional Anglo-American view was 
supported, in addition to Great Britain, by Germany and Spain; Italy and 
The Netherlands mentioned, without qualification, the condemnation of the 
cargo with the ship; while Japan and Russia (for the Russian view see also 
Article 12 of the Regulations of 1895, 1 Hurst and Bray, op. cit., p. 314) 
wished to exempt cargo of owners ignorant of the intention to violate the 
blockade. Proceedings, British Parliamentary Papers, Misc. No. 5 (1909), 
Cd. 4555, pp. 92-98. 

The General Report to the London Conference contained the following 
comment on Article 21 of the Declaration (see COMPARABLE TEXTS, supra): 


The vessel is condemned in all cases. The cargo is also condemned 
on principle, but the interested party is allowed to oppose a plea of 
good faith; that is to say, to prove that when the goods were shipped 
the shipper did not know and could not have known of the intention 
to break the blockade. (Scott, The Declaration of London, February 
26, 1909 (1919), p. 146.) 


Article 21 of the Declaration was’applied by the Italian prize court in the case 

of the Aghios Spiridon (1916), Fauchille et Basdevant, Jurisprudence itali- 
enne en matière de prises maritimes (1921), p. 4, and three other cases, zbid., 
pp. 11, 17, 21; and by the Austrian prize court in the case of the Fiore del 
Mare (1915), Verzijl, Le Droit des Prises de la Grande Guerre (1924), p. 946. 
Provisions similar to Article 21 of the Declaration of London are found in 
Article 80 of the German Prize Ordinance (Huberich and King, The Prize 
Code of the German Empire (1915), p. 49); Article 54 of the Japanese Rules of 
1914 (11 Bulletin de l'Institut Intermédiaire International (1924), p. 13); 
Article 102 of the Rumanian Prize Code of 1917 (5 ibid. (1921), p. 356); 
Article 45 of the Chinese Regulations of 1917 (United States Naval War 
College, International Law Documents, 1925, p. 137); and Article 176 of the 
Italian War Law of 1938 (Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 
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1938, p. 19). Austria-Hungary adopted the provisions of the Declaration 
of London, Verzijl, op. cit., p. 926. 

In providing without qualification that the cargo of a vessel condemned 
for breach of blockade is also liable to condemnation the instant article 
probably goes beyond existing law. 


(b) Cargo destined for a blockaded port by sea, may be condemned; the 
vessel may also be condemned if the destination of the cargo was known to 
the owner, charterer or master of the vessel. 


COMPARABLE TEXTS ‘ 


Declaration of London, 1909: | 
Art. 19. Whatever may be the ulterior destination of a vessel or of 
her cargo, she can not be captured for breach of blockade, if, at the 
moment, she is on her way to a non-blockaded port. 
Institut de Droit International, 1888: 
Art. 44. . .. En aucun cas, la supposition d’un voyage continu ne 
peut justifier la condamnation pour violation de blocus. 
International Law Association, 1920: 


Appendix I, Art. 19. Whatever may be the ulterior destination of 
a vessel or her cargo she cannot be captured for breach of blockade, if 
at the moment she is on her way to a non-blockaded port, unless such 
non-blockaded port is used for the purpose of transmitting goods con- 
signed in fact to a blockaded port. 


COMMENT 


This paragraph of Article 63 provides for a limited application of the 
doctrine of continuous voyage to breach of blockade. It permits the con- 
demnation of cargo carried to an unblockaded port if such cargo is destined 
to reach by sea a blockaded port. The vessel carrying such cargo on the 
first leg of the cargo’s voyage, that is, to an unblockaded port, is liable to 
condemnation only if it is chargeable with knowledge of the destination of 
the cargo by reason of its owner’s, charterér’s or master’s knowledge. 

This paragraph does not apply the doctrine of continuous voyage to breach 
of blockade by egress, and likewise does not permit condemnation if the 
cargo is destined to be carried from the unblockaded port at which it is un- 
laden to the blockaded port by land, air, or inland waters. In other words, 
the application to blockade of the doctrine of continuous voyage by land 
is rejected. This position on continuous voyage by land is believed to be 
supported by practice and principle. 

In the Ocean (1801), 3 C. Rob. 297, and the Stert (1801), ibid. 299, goods 
transported by land or inland waters from a blockaded port to an unblock- 
aded port and thence shipped by sea, were restored. The same result fol- 
lowed in the Stert (1801), 4 C. Rob. 65, where in a similar situation the goods 
had been shipped from the blockaded to the unblockaded port by inland 
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waters. In the General Hamilion (1805), 6 C. Rob. 61, the voyage of a 
vessel from a blockaded port was held not terminated by a forced touching 
at a British port, and the vessel was condemned. In the Charlotte Sophia 
(1806), 6 C. Rob. 202 n., 1 Acton 56, goods were shipped in lighters from a 
blockaded to an unblockaded port, and thence shipped by sea in a vessel 
which had come in ballast from the blockaded port. Both ship and cargo 
were condemned. Similar were the facts and result in the Sophia Elizabeth, 
(1809), 1 Acton 46. Cf. The Maria (1805), 6 C. Rob. 201, and The Lisette 
(1806 and 1807), 6 C. Rob. 387. The same rule was applied, with condem- 
nation of vessel and cargo, to breach of blockade by ingress in the Vzer 
Gebroeders (1804), 5 Nich. (Ms.) 324, cited by Mootham in “The Doctrine of 
Continuous Voyage, 1756-1815,” The British Year Book of International Law, 
1927, p. 72. In the Jonge Pieter (1801), 4 C. Rob. 79, the court indicated 
that the rule would not be applied to breach of blockade by ingress if the 
goods were destined to be transported from the unblockaded to the blockaded 
port by land or inland canals. 

The British Manual of Naval Prize Law (1888) contains the following: 

131. A Vessel which has not herself passed out from within the line 
of Blockade, nevertheless commits a Breach of the Blockade Outwards, 
if, whilst lying outside the line of Blockade, she takes on board her cargo 
from lighters or other Vessels which have been sent out from within the 
line of Blockade. But she does not commit a Breach of the Blockade 
Outwards if her cargo is brought to her from the Blockaded Port, either 
overland, or by canal navigation in lighters which have not passed the 
line of Blockade. 

182. If, in breach of a Blockade Outwards, Goods are carried from a 
blockaded to an open port, and there landed, and then, by way of bona 
fide exportation, laden on board another Vessel, such other Vessel, by 
taking such goods on board, does not commit a breach of the Blockade 
Outwards; and, being free herself, the Goods on board her are also free. 

133. A Breach of the Blockade Inwards is committed by any Vessel, 
whether in ballast or with cargo, which, with Notice of the Blockade, 
either Actual or Constructive. . . . 8. Without herself attempting to 
pass, discharges her cargo ito lighters, to be carried by them across the 
Blockaded line into the Blockaded Port; but it is no breach for a Vessel 
to deliver Goods at an adjoining port not itself blockaded, even though 
the Goods are destined for the Blockaded Port, provided that they are 
to be transported thither overland or by canal navigation, without 
crossing the Blockaded line. 

In the American Civil War cases, the doctrine of continuous voyage by 
sea was applied in several cases to breach of blockade by ingress. In the 
Circassian (1864), 2 Wall. 135, the Supreme Court of the United States con- 
demned a neutral vessel whose immediate destination appeared to be 
Havana, because it was found that the vessel intended to sail thence, without 
unloading the cargo (non-contraband), for a blockaded port. The cargo 
was also condemned. In the Pearl (1866), 5 Wall. 574, a neutral vessel 
bound from England to Nassau with a small non-contraband cargo was 
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captured and condemned with cargo on the ground that the vessel intended 
to proceed, after temporary unloading and repairs at Nassau, to a blockaded 
port. | 

In neither of these cases was the question of transshipment to another 
vesselinvolved. Cf. the dicta in the Bermuda (1865), 3 Wall. 514, the Spring- 
bok (1866), 5 Wall. 1, and the Dolphin (1863), 7 Fed. Cas. 868. 

In the Peterhoff (1866), 5 Wall. 28, the Supreme Court expressly refused to 
apply the doctrine of continuous voyage by land to breach of blockade by 
ingress. 

Great Britain does not appear to have challenged the application of the 
doctrine of continuous voyage by sea in the cases of the Circassian and the 
Pearl, although an award for the capture and condemnation of the Circassian 
was made, apparently on another ground, by the American and British 
Claims Commission under the Treaty of 1871. 4 Moore, International Arbi- 
trations (1898), pp. 3911-3923. A claim for the Pearl was disallowed. 7 
Moore, Digest of International Law (1906), pp. 725-726; see, in general, 
Gantenbein, The Doctrine of Continuous Voyage (1929), pp. 77-79. 

It may be noted that the older Continental views restricting the offense of 
breach of blockade to an actual attempt to pass the blockade line and re- 
quiring special notification to an approaching vessel (see comment on 
Articles 81 and 82, infra) left little room for the application of any doctrine 
of continuous voyage to blockade, and no instance of such application by a 
continental State has been found. 

The instructions to the British delegates to the London Naval Conference 
of 1908-1909 said: 

26. For the purposes of blockade, on the other hand, the destination 
justifying capture is that of the ship, and not of the cargo; and_a vessel 
whose final destination is a neutral port can not, unless she endeavours, 
before reaching that destination, to enter a blockaded port, be con- 
demned for breach of blockade, although her cargo may be earmarked 
to proceed in some other way to the blockaded coast. His Majesty’s 
Government believe that all the Powers will probably be in agreement 
on this point, unless the United States were to maintain that the con- 
demnation pronounced by their Supreme Court in the well-known 
case of the “Springbok” extended the application of the doctrine of 
continuous voyage to breaches of blockade, and rendered the vessel 
carrying a cargo destined for a blocked port liable to seizure, even 
though she herself was not proceeding to such port. It is, however, 
exceedingly doubtful whether the decision of the Supreme Court was in 
reality meant to cover a case of blockade-running in which no question 
of contraband arose. Certainly, if such was the intention, the decision 
would pro tanto be in conflict with the practice of the British courts. 
His Majesty’s Government see no reason for departing from that 
practice, and you should endeavour to obtain general recognition of its 
nary eae (Scott, The Declaration of London, February 26, 1909, 
p. 224. 
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In the memoranda of the Powers participating in the Conference, the ap- 
plication of the doctrine of continuous voyage was expressly or impliedly 
rejected by Germany, Austria-Hungary, Spain, France, Italy and The 
Netherlands; Great Britain and Japan admitted the application of the 
doctrine only in the case of a continuous voyage by the vessel itself; while 
the position of Russia and the United States was not made clear. Proceed- 
ings, British Parliamentary Papers, Mise. No. 5 (1909), Cd. 4555, pp. 97-98. 

Article 19 of the Declaration of London, abolishing the doctrine of con- 
tinuous voyage in application to blockade, was accompanied by the following 
comment in the General Report to the Conference: 


It is the true destination of the vessel which must be considered when 
a breach of blockade is in question, and not the ulterior destination of 
the cargo. Proof of presumption of the latter is therefore not enough 
to justify the capture, for breach of blockade, of a ship actually bound 
for an unblockaded port. But the cruiser might always prove that this 
destination to an unblockaded port is only apparent, and that in reality 
the immediate destination of the vessel is the blockaded port. (Scott, 
op. cit., pp. 145-146.) 


The delegation of the United States made a reservation to Article 19 of the 
Declaration. Proceedings, British Parliamentary Papers, Misc. No. 5 (1909), 
Cd. 4555, p. 194. 

There appears to be no recorded instance of the application of the doctrine 
of continuous voyage in cases of regular blockades since the London Con- 
ference. See Gantenbein, op. cit., pp. 98-107, 161-162. The retaliatory 
measures taken by the Allies against Germany during the World War were 
not regarded by the British prize courts as a regular blockade (see Comment 
on Article 23, supra), but in the diplomatic correspondence relating to these 
measures Great Britain attempted to defend them as measures of blockade 
with the application of the doctrine of continuous voyage by land. See, 
e.g., Sir Edward Grey’s note of July 23, 1915, United States Foreign Relations, 
1915, Supplement, pp. 168-171. The United States denied that the doctrine 
of continuous voyage by land could be applied to blockade. Note of Oct. 
21, 1915, ibid., pp. 584-585. 

The provisions of various recent prize codes and naval instructions differ 
in their rules on the application of the doctrine of continuous voyage to 
blockade. In 1916 and 1917, Great Britain, France and Italy in their orders 
in council and decrees provided for the application of the doctrine to block- 
ade. Verzijl, Le Droit des Prises de la Grande Guerre (1924), p. 923. The 
German Prize Ordinance rejected the application of the doctrine to breach 
of blockade by ingress. Article 79; Huberich and King, The Prize Code of 
the German Empire (1915), p. 48. The Japanese rules of 1914 reproduced 
Article 19 of the Declaration of London. Article 53; 11 Bulletin de I’ Institut 
Intermédiaire International (1924), p. 18. Austria-Hungary did likewise, 
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Verzijl, op. cit., p. 926. The Rumanian Prize Code of 1917 has no similar 
provision, but apparently provides for the capture of cargoes destined to a 
blockaded port and laden after the master or owner of the vessel knew of the 
blockade. Ibid., p. 930, and 5 Bulletin de l’Institut Intermédiaire Interna- 
tional (1921), p.356. The French instructions of 1912 contained a provision 
similar to Article 19 of the Declaration of London (Article 84; Fauchille, 
Jurisprudence française en matière de prises maritimes (1919), Annex, p. xiii), 
but those of 1934, on the contrary, provide in Article 85: 


Aucun navire ne sera exempt de capture pour violation de blocus par 
le seul motif qu’il serait, au moment de la visite, en route pour un port 
non-bloqué. (2 Recueil ‘général périodique et critique, 1935, Pt. 6, p. 6.) 


The Italian War Law of 1938 (unlike the Rules of 1917) adopts substantially 
in Article 178 the rule of the Declaration of London, saying: 


La nave diretta a un porto non bloccato non può essere catturata per il 
solo fatto che essa o il suo carico siano ulteriormente destinati a un 
eg ars (Gazzetta Ufficiale, Supplemento, ‘No. 211, Sept. 15, 
1938., p. 19. 


While the practice of States today is thus rather uncertain as to continu- 
ous voyage by sea, it is not believed that the application of the doctrine of 
continuous voyage by land to blockade is permitted by the existing law. On 
the other hand, the application to blockade of the doctrine of continuous 
voyage by sea, even with transshipment, appears to have better support. 

The rule that a vessel carrying a cargo destined to a blockaded port by sea 
may be condemned if chargeable with actual knowledge of that destination, 
seems to be reasonable; cf. Gantenbein, op. cit., p. 105. 


(c) The presence of an uncertified vessel within a blockade zone is pre- 
sumptive evidence of an intention to break the blockade; the presumption 
may be rebutted by proof that neither the vessel nor the cargo was in fact 
destined for a blockaded port or place by sea. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 19. Whatever may be the ulterior destination of a vessel or of 
her cargo, she can not be captured for breach of blockade, if, at the 
moment, she is on her way to a non-blockaded port. 


Institut de Droit International, 1887: 

Sec. 114. .. . Il wy a pas lieu à condamnation si un navire a péné- 
tré à travers la ligne d’un blocus, ou dans une mer bloquée, par suite 
d’un accident, tel qu’une tempête, ou d'une erreur; toutefois, ces faits 
devront être prouvés par le navire qui les allègue. 


International Law Association, 1920: 


Appendix I, Art. 19. Whatever may be the ulterior destination of a 
vessel or her cargo she cannot be captured for breach of blockade, if 
at the moment she is on her way to a non-blockaded port, unless such 


ARTICLE 63 627 


non-blockaded port is used for the purpose of transmitting goods con- 
Fo in fact to a blockaded port. 


COMMENT 


This paragraph of Article 63 establishes a rebuttable presumption of an 
intention to break the blockade, against an uncertified vessel present within 
a blockade zone. A blockade zone, as defined in Article 1 (e), may not 
extend for a distance greater than fifty miles from a blockaded coast. Its 
maintenance is further subject to the provisions of Articles 69 and 71. All 
vessels within a blockade zone run serious risk of injury and destruction by 
mines and other belligerent devices. It is, therefore, unlikely that a vessel 
with innocent intentions would voluntarily proceed into such a zone. See 
Comment on Article 69 for an explanation of the purpose of this Draft Con- 
vention in providing for blockade zones. 

A presumption established under this paragraph may be rebutted by prov- 
ing that there was actually no destination by sea for a blockaded port or 
place. 

This paragraph introduces a new rule, since blockade zones, as defined in 
this Draft Convention, are themselves new. Precedents are not lacking, 
however, for implying an intent to break the blockade from various circum- 
stances, including unexplained deviation and presence near a blockaded port. 
Circumstances indicating a guilty intent were held to warrant condemnation 
in, e.g., the following cases: The Mentor (1810), Edw. 207; The Steen Bille, 
(1855), 2 Spinks, Ecce. & Ad. 159; The Chrissys (1856), Spinks, P. C. 343; 
The Cornelius (1865), 3 Wall. 214; The Cheshire (1865), 3 Wall. 231; The 
Jenny (1866), 5 Wall. 183; The Adele (1867), 6 Wall. 266; The Fuping (1904), 
2 Hurst and Bray, Russan and V apanese Prize Cases (1913), p. 177; The 
Veteran (1905), ibid., p. 190. 

In the following cases, e.g., circumstances were held not to indicate a 
guilty intent sufficient to justify condemnation: The Fortuna (1855), Spinks 
P. C. 307; The Aline and Fanny (1856), Spinks P. C. 322, affirmed, 10 
Moore P. C. 491; The Dashing Wave (1866), 5 Wall. 170; The Teresita 
(1866), 5 Wall. 180; The Sea Witch (1867), 6 Wall. 242; The Olinde Rodrigues 
(1899), 174 U. S. 510; The Newfoundland (1900), 176 U. S. 97. In some of 
these cases, however, it was held that the circumstances justified capture, 
though not condemnation. The British Manual of Naval Prize Law (1888), 
has the following provisions: 


133. A Breach of the Blockade Inwards is committed by any Vessel, 
whether in ballast or with cargo, which, with Notice of the Blockade, 
either Actual or Constructive. . . 

2. Without attempting to pass, approaches the Blockading Squad- 
ron, and either anchors or hangs about in such a position that it would 
be easy for her, without being detected, or before she could be stopped 
by the Blockading Squadron, to slip into the Blockaded Port or to get 
under cover of the forts of the hostile territory. . 

4. Is found near to the Blockaded Port, and is observed to be steer- 
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ing for it, whatever may appear by her Papers to be her Port of Desti- 
nation. But it is to be remembered that the Captor will not, in the 
first instance, be allowed, for the purpose of procuring the condemna- 
tion of the Vessel, to give evidence either as to the place where the 
Vessel was met with, or the course she was steering; but all evidence 
must, in the first instance, come from the Vessel’s Papers or from her 
Master and Crew. 


See also Article 29 (2) of the Japanese Regulations of 1904, 2 Hurst and Bray, 
op. cit., p. 429. In the Aghios-Nicolaos (1916), Fauchille, Jurisprudence 
française en matière de prises maritimes (1919), p. 450, the French prize 
.court held that a neutral vessel encountered near a zone of blockade was not 
liable to condemnation when no other circumstance indicated an intention 
to break the blockade. In the San Nicolo (1916), ibid., p. 250, the same 
court held a neutral vessel found anchored half a mile off a blockaded port 
not liable to condemnation when no other circumstance indicated an inten- 
tion to break the blockade. See also Boat X (without name) (1916), ibid., 
p. 252. In all these cases there was apparently no presumption of guilty 
intent based solely on geographical facts. It should be noted that these 
three cases involved small Greek vessels with little or no cargo, and the zone 
of blockade in question was in the narrow and tortuous seas between the 
Greek archipelago and the Turkish coast. 

The following provisions of recent prize codes and naval instructions are of 
interest: 

52. A vessel which wanders about within the area of operations of 
the squadron detailed to render the blockade effective, is liable to cap- 
ture, irrespective of the destination mentioned in her papers. (Japa- 
nese Rules of 1914, in 11 Bulletin de l'Institut Intermédiaire International 
(1924), p. 13.) 


99. Le vaisseau qui pendant son voyage s’est approché de la limite 
géographique du blocus, ne peut être capturé pour ce fait, en exceptant 
les cas où le vaisseau a fait un détour sans justification ou encore quand 
il stationne dans les environs de cette limite., 

Exception est faite en faveur des cas de force majeure dûment con- 
statée. (Rumanian Prize Code of 1917, in 5 Bulletin de l'Institut 
Intermédiaire International (1921), p. 356.) 


Article 175 of the Italian War Law of 1938 lists among the acts constituting 
breach of blockade “cruising or anchoring, unless by reason of force majeure, 
within the zone of action of the blockading naval force.” (Gazzetta Ufficiale, 
Supplemento, No. 211, Sept. 15, 1938, p. 19. Translation.) Cf. Article 3 of 
the Italian Prize Rules of 1915. United States Naval War College, Interna- 
tional Law Documents, 1925, p. 137. See, further, the second paragraph of 
Article 83 of the French Instructions of 1934, ordering the capture of any 
vessel which, after receiving the special notification required to be made to 
ignorant vessels (see Comment to Article 82 infra), ‘‘ne quitterait pas 
franchement la zone d’action des forces bloquantes.” 2 Recueil général 
périodique et critique, 1935, Pt. 6, pp. 5-6. 
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(d) A certified vessel seized in a blockade zone may be condemned to- 
gether with the cargó on board, unless it is proved that the vessel entered 
the blockade zone by mistake or in distress. 


COMPARABLE TEXT 


Institut de Droit International, 1887: 


Sec. 114. . . . Il n’y a pas lieu à condamnation si un navire a pénétré 
à travers la ligne d’un blocus, ou dans une mer bloquée, par suite d’un 
accident, tel qu’une tempéte, ou d’une erreur; toutefois, ces faits 
devront étre prouvés par le navire qui les allégue. 


COMMENT 


This paragraph of Article 63 is designed as a further safeguard against 
the abuse of the certification system. Under Rule 6 (d) of Annex II, a 
certified vessel may not touch at a belligerent port except in cases covered by 
an agreement under Article 48. In such an agreement, any special situation 
covering the route of the vessel could be included, affording an exception to 
the instant paragraph if necessary. A certificate of neutrality cannot in any 
case be issued to a neutral vessel intending to sail for a blockaded port (ef. 
Articles 48 and 74 and Annex II, Rule 3, paragraphs (f) and (g)) without 
raising the blockade and thereby terminating the existence of the blockade 
zone. Since a blockade zone may not be such as to hinder access to neutral 
ports or close an international strait (see Article 69), there can be no reason 
why a certified vessel should be sailing in a blockade zone, unless it enters 
such a zone by mistake or is compelled to do so by distress, or unless it intends 
to go to a belligerent port. 

Unlike the preceding paragraph, this paragraph does not permit a vessel 
to which it applies, seized in a blockade zone, to escape condemnation by 
proving that neither it nor its cargo was destined in fact for a blockaded 
place by sea. The only way in which it can escape condemnation is by 
proving that it entered the blockade zone by mistake or compulsion of dis- 
tress. For the protection of certified traffic, it is desirable that certified 
vessels should avoid the dangers of a blockade zone and the instant para- 
graph is designed to make such vessels the more careful to avoid them. 


(e) Cargo destined for belligerent territory either directly or through a 
neutral port, may be condemned in so far as it is composed of arms, am- 
munition or implements of war, or of other goods shipped in violation of a 
neutral State’s prohibition under Article 11. If more than half of the cargo 
by value, weight, volume or freight is composed of goods which may be 
condemned, the rest of the cargo and the vessel are similarly subject to 
condemnation. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 30. Absolute contraband is liable to capture if it is shown to be 
destined to territory belonging to or occupied by the enemy, or to the 
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armed forces of the enemy. It is immaterial whether the carriage of 
a is direct or entails transshipment or a subsequent transport 
y land. 

Art. 389. Contraband goods are liable to condemnation. 

Art. 40. A vessel carrying contraband may be condemned if the 
contraband, reckoned either by value, weight, volume, or freight, forms 
more than half the cargo. 

Art. 42. Goods which belong to the owner of the contraband and are 
on board the same vessel are liable to condemnation. 


International Law Association, 1920: 

Appendix IT, Art. 30. Absolute contraband is liable to capture if it 
is shown to be destined to territory belonging to or occupied by -the 
enemy, or to the armed forces of the enemy. It is immaterial whether 
the carriage of the goods is direct, or entails transshipment, or a subse- 
quent transport by land. 

Appendix II, Art. 40. A vessel carrying absolute contraband may be 
condemned if the contraband, reckoned either by value, weight, volume, 
or freight, forms more than half the cargo. 

International Law Association, 1930: 


Art. 18. A vessel more than half of whose cargo calculated by value, 
weight, volume or freight, consists, to the knowledge of her owner, of 
contraband goods, may be condemned. 


COMMENT 


Three rules are contained in this paragraph: 

1. Arms, ammunition and implements of war destined for belligerent 
territory, are subject to condemnation. 

2. Goods shipped in violation of a neutral State’s prohibition under Article 
11, are subject to condemnation. 

3. The doctrines of forfeiture of the carrying vessel and of infection are 
made applicable. 

The proposition that arms, ammunition and implements of war destined 
for a belligerent may be condemned is an elementary proposition of prize 
law. These goods have traditionally beef acknowledged to be absolute 
contraband of war. The difficulty in the past has been in defining these cate- 
gories; for the purposes of this Draft Convention, as explained in Article 1 (g), 
they are those articles listed in Annex I, q. v. This article also states the 
rule which undoubtedly is law today, that the doctrine of continuous voyage 
applies to these goods, that is, they may be condemned if bound for belliger- 
ent territory indirectly through a belligerent port. 

The rule similarly stated here for goods shipped in violation of a neutral 
prohibition, is not expressive of international law. The prohibition referred 
to is one declared by a neutral State in accordance with Article 11 (b). Ifa 
‘neutral State, for example, prohibits the export of scrap iron, and a cargo of 
scrap iron is shipped out of its territory in defiance of its law, it seems that 
the neutral State would not be concerned if a belligerent should seize and 
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condemn that cargo which is illegally at sea. It may be recalled that this 
Draft Convention—if one may speak in terms of the law of contraband which 
it does not employ—proceeds, in effect, upon the basis of a strict and narrow 
definition of absolute contraband and deprives a belligerent of the right to 
condemn conditional contraband. It seems reasonable, therefore, to permit 
in this situation, a right of belligerent condemnation. 

Whether the carriage of contraband should involve some penalty for the 
carrying vessel and for the innocent portions of the cargo, has been a contro- 
versial question. The rule suggested here is not advanced as expressive of 
international law but in the light of the considerations just stated, namely, a 
fair balance between belligerent and neutral interests in the light of the other 
provisions of this Draft Convention. That has been the basis on which the 
existing body of law on the subject has developed and is the basis on which 
any new agreement should be framed. 

The Declaration of London in Article 40 attempted to effect a compromise. 
The Anglo-American rule had penalized the vessel when the owner or master 
had knowledge of the carriage of contraband or, because of some other “‘ag- 
gravating”’ circumstance, might be deemed to be a party to the illegal enter- 
prise. The Continental European rule had tended to fix upon a more con- 
crete test, measured by the proportion of contraband in the cargo, expressed 
in terms of a fixed percentage. At London the preference was for a form of 
the continental rule. The official commentary on Article 40 of the Declara- 
tion of London reads as follows: 


Tout le monde admettait bien que, dans certains cas, la confiscation 
de la contrebande ne suffit pas et que la confiscation doit atteindre le 
navire lui-méme, mais les opinions différaient sur la détermination de 
ces cas. On s’est arrêté à une certaine proportion à établir entre la 
contrebande et l’ensemble de la cargaison. Mais la question se sub- 
divise: 1. Quelle sera cette proportion? La solution adoptée tient le 
milieu entre les solutions proposées, qui allaient du quart aux trois 
quarts. 2. Comment sera calculée cette proportion? La contrebande 
devra-t-elle former plus de la moitié de la cargaison en volume, en poids, 
en valeur, en fret? L'adoption d’un critérium déterminé prête 4 des 
objections théoriques et facilite aussi des pratiques destinées à éviter 
la confiscation du navire malgré l’importance de la cargaison. Si on 
prend le volume ou le poids, le capitaine prendra des marchandises 
licites assez volumineuses ou pesantes pour que le volume ou le poids de 
la contrebande soit inférieur. Une observation analogue peut être 
faite en ce qui concerne la valeur ou le fret. La conséquence est qu’il 
suffit, pour justifier la confiscation, que la contrebande forme plus de la 
moitié de la cargaison à l’un quelconque des points de vue indiqués. 
Cela peut paraître sévère; mais, d’une part, en procédant autrement, 
on faciliterait des calculs frauduleux, et d'autre part, il est permis de 
dire que la confiscation du navire est justifiée, lorsque le transport de la 
contrebande était une partie notable de son trafic, ce qui est vrai pour 
chacun des cas prévus. (British Parliamentary Papers, Misc. No. 5 
(1909), Cd. 4555, p. 360.) 


a. 
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During the World War, according to Verziil, Le Droit des Prises de la Grande 
Guerre (1924), Sec. 508, the rule of Article 40 was adopted and maintained 
by the belligerents. See also Colombos, Treatise on the Law of Prize (1926), 
Secs. 186-188. In the case of the Hakan, L. R. [1918] A. C. 148, the Judicial 
Committee of the Privy Council sought to reconcile the old English rule of 
knowledge with the continental rule of a fixed proportion by arguing that the 
latter was merely evidence of the former. The ultimate conclusion reached 
embraced both views: 


Their Lordships consider that in this state of the authorities they 
ought to hold that knowledge of the character of the goods on the part 
of the owner of the ship is sufficient to justify the condemnation of the 
ship—at any rate, where the goods in question constitute a substantial 
part of the whole cargo. 


The doctrine of infection which penalized innocent goods of the same owner 
and on the same vessel which carried the contraband goods, was also an 
Anglo-American doctrine. See Colombos, op. cit., Sec. 184. It had not been 
accepted in Continental European practice but was adopted in Article 42 
of the Declaration of London which was followed in some European prize 
cases during the World War. See Verzijl, op. cit., Sec. 507. In a decision 
handed down in 1921, however, the French Prize Court, in the case of the 
Frederick VIII (Journal Officiel, May 19, 1922, p. 5277), rejected the London 
rule and returned to their prior views. 

‘Bearing in mind that the rule of the instant paragraph of this Draft Con- 
vention will be applicable only to uncertified vessels, and again recalling the 
. narrow category of goods to which the rule is made applicable, it does not 
- seem unreasonable to follow in general the Declaration of London. For 
purposes of simplification, however, and in view of difficulties in determining 
under modern trade practices where the loss will fall (ef. The Kronprinsessan 
Margareta, L. R. [1921] 1 A. C. 486), this paragraph applies the single test 
of the proportion of the condemnable portion of the cargo as a test of the 
legality or illegality of the whole venture. . 


(f) Any commodity in a cargo destined for a neutral State upon whose 
imports of that commodity a quota has been fixed under Article 47, but not 
included within a portion of the quota allocation to the State from which 
the commodity was shipped, may be condemned. 


COMMENT 


This paragraph is inserted as an essential part of the quota system sug- 
gested in this Draft Convention. See Article 47 and Annex III. An un- 
certified vessel may seek to carry to a neutral State on whose imports a 
quota has been fixed, goods in excess of that quota or not within a portion 

of the quota allocated to the State from which the goods are shipped. The 
` penalty here prescribed is obviously necessary if the quota plan is to be 
carried out. 
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(g) Enemy vessels and such parts of their cargo as are of enemy owner- 
ship may be condemned; the disposition of neutral cargo is not affected by 
the fact that it is carried in a belligerent vessel, but neutral cargo belonging 
to the owner, charterer, or master of a vessel which, under Article 64 or 65 
a belligerent may treat as an enemy vessel, may be condemned. 


COMPARABLE TEXTS 


(See also under Articles 64 and 65) 
Declaration of Paris, 1856: 


3. Neutral goods, with the exception of contraband of war, are not 
liable to capture under enemy’s flag. 


Institut de Droit I nternational, 1883: 


Art. 34. Sont assimilés au transport interdit de contrebande de 
guerre, les transports de troupes pour les opérations militaires, sur terre 
et sur mer, de l’ennemi, ainsi que les transports de la correspondance 
officielle de l’ennemi, par les navires de commerce nationaux, neutres 
ou ennemis. 


Institut de Droit International, 1887: 


Art. 117. La correspondance officielle et la contrebande transportées 
à destination de l’ennemi seront confisquées; les troupes transportées 
à lennemi seront faites prisonniéres. Le navire transportant ne sera 
.condamné que: 

1. S'il fait résistance; 

2. S'il transporte des troupes à lennemi; 

3. Si la cargaison transportée à destination de l'ennemi se compose 
principalement d’approvisionnements pour les navires de guerre ou 
pour les troupes de lennemi. 


Institut de Droit International, 1897: 


Art. 117. La contrebande, ainsi que toute chose illégalement trans- 
portée, sera confisquée, et les personnes et troupes illégalement trans- 
portées seront faites prisonnières. Le navire transportant ne sera 
condamné que: 

1. s’il fait résistance; 

2. s’il transporte ‘illégalement des agents, des militaires ou des 
dépêches pour un belligérant. 


Institut de Droit International, 1913: 

Art. 33. Les navires publics et les navires privés, de nationalité 
ennemie, sont sujets à capture et les marchandises ennemies, publiques 
ou privées, qui existent à leur bord, sont passibles de saisie. 

International Law Association, 1920: 


Art. 33. Public and private vessels of enemy nationality are subject 
to capture, and enemy goods, whether public or private, which are 
found on board are liable to seizure. 


COMMENT 


Three rules are covered by this paragraph: 
1. Enemy vessels and enemy goods on board of them may be condemned. 
2. Neutral goods are free even under the enemy flag. 


634 NEUTRALITY IN NAVAL AND AËRIAL WAR 


. 8. Where a vessel is engaged in unneutral service, the cargo belonging to 
persons in control of the vessel may be condemned. 

The first rule is clearly a statement of existing law about which there is no 
controversy. As appears from paragraph (j), infra, enemy character of 
goods on neutral vessels is not a ground for condemnation—‘“free ships 
make free goods.” 

It should be noted that no attempt is made in this Draft Convention to 
deal with the broad subject of enemy character, although Articles 64-67 
cover special cases in which belligerents may treat vessels as enemy vessels. 
The term “enemy vessel,” as here used, must therefore be determined by 
reference to general rules of international law. 

It is recognized that certain types of enemy vessels such as fishing vessels, 
hospital ships and vessels in port on the outbreak of war, enjoy special 
immunities. Those immunities are not treated in this Draft Convention and 
are mentioned here merely to avoid the implication that the present broad 
statement of the rule regarding enemy vessels is to be interpreted as denying 
those immunities. 

The second rule has been equally well established in international law 
since the Declaration of Paris of 1856. It will be noted that as phrased in 
this paragraph, the exception of contraband is not mentioned because 
that term is not employed in the text of this Draft Convention. The same 
result, however, is reached by declaring the rule in the form of a statement 
that the fact of carriage on an enemy vessel does not subject neutral goods to 
the penalty of condemnation. If they are condemnable under another 
paragraph of this article, they do not of course secure an immunity because 
of the rule here stated. 

The third rule flows from the provisions of Articles 64 and 65 under which 
the substantive reasons for the rule are set forth. It might be argued that 
since those articles merely assimilate neutral vessels to enemy vessels in 
certain cases, the treatment of the cargo should follow the second rule just 
stated. But in this case the question of unneutral service is involved and 
the person in control of a vessel engaged in such service is not entitled to 
claim immunity for his goods. Cargo belonging to enemy nationals on such 
vessels engaged in unneutral service is subject to condemnation under the 
first rule of this paragraph because the belligerent is entitled to consider the 
vessel an enemy vessel. Cargo belonging to neutral owners other than the 
owner, charterer or master of the vessel engaged in unneutral service do not 
subject their goods to condemnation, although (particularly in cases under 
Article 65) they do subject them to the risk of destruction. 


(h) Cargo destined for unblockaded belligerent territory or for a neutral 
port affording convenient access to belligerent territory and not subject 
to condemnation under preceding paragraphs of this article, may be pre- 
empted by the capturing belligerent upon payment of the market price cur- 
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rent in its territory on the date of the arrival of the prize in port, plus ten 
per cent. 

(i) When a vessel’s cargo is subject only to preémption, the vessel must 
be released and the capturing belligerent must pay damages for the delay. 


COMPARABLE TEXT 


Institut de Droit International, 1896: 


Art. 5. Néanmoins, le belligérant a, à son choix et à charge d’une 
équitable indemnité, le droit de séquestre ou de préemption quant aux 
objets qui, en chemin vers un port de son adversaire, peuvent égale- 
ment servir à l’usage de la guerre et à des usages pacifiques. 


COMMENT 


These two paragraphs afford a belligerent a means of preverting goods 
from reaching the enemy even though he has no right to condemn them. 
By purchasing the goods, or preémpting them, he avoids imposing an undue 
burden on neutral trade; see the General Comment on Section &, supra, p. 
502. The right of preémption under paragraph (h) extends to any cargo 
not condemnable under this article provided it is destined for belligerent 
territory or for a neutral port affording convenient access theret>. This is 
an adaptation of the doctrine of continuous voyage, but the belligerent need 
not prove ultimate belligerent destination. Since cargo on certified ships is 
not subject to capture, bona fide neutral trade need not be affeczed by this 
rule. It may be repeated that this right of preémption is suggested in lieu 
of the belligerent’s right under existing international law to condemn 
goods which are conditionally contraband. 

The device of preémption as a compromise when States were unable to 
agree upon contraband lists, is very old. In the treaty of 1655 between 
France and the Hansa Towns, provisions were put on the free list but were 
subject to preémption. Jessup and Deák, Neutrality: Its History, Economics 
and Law, Vol. I, The Origins” (1935), p. 38. In the middle of the eight- 
eenth century, when the English Government’s interpretation of contra- 
band lists in treaties and under international law was objected to by neutral 
States, it resorted to the preémption of naval stores and provisicns. Ibid., 
pp. 90-92; the Vryheid (1778), Hay and Marriott, 188; the Sara Christina 
(1799), 1 C. Rob. 237. The practice was extensively used as a concession 
to neutral States in the French Revolutionary and Napoleonic Wars. 
Phillips and Reede, Neutrality: Its History, Economics and Law, Vol. II, 
“The Napoleonic Period” (1986), pp. 34, 37-38, 40-41, 61-62, 65 et al. 
The Jay Treaty of 1794 between the United States and Great Britain con- 
tains in Article 18 a notable example of agreement upon preémption to 
break a deadlock in negotiations for a treaty definition of contraband. 
Cf. the interpretation of the article by Alexander Hamilton quoted in 4 
Moore, International Adjudications, Modern Series (1931), p. 361 ff. The 


636 


NEUTRALITY IN NAVAL AND AËRIAL WAR 


article, after listing some articles which were agreed to be contraband, 
provides: 


And Whereas the difficulty of agreeing on the precise Cases in which 
alone Provisions and other articles not generally contraband may be 
regarded as such, renders it expedient to provide against the inconven- 
iences and misunderstandings which might thence arise: It is further 
agreed that whenever any such articles so becoming Contraband ac- 
cording to the existing Laws of Nations, shall for that reason be seized, 
the same shall not be confiseated, but the owners thereof shall be speed- 
ily and completely indemnified; and the Captors, or in their default the 
Government under whose authority they act, shall pay to the Masters 
or Owners of such Vessels the full value of all such Articles, with a rea~ 
sonable mercantile Profit thereon, together with the Freight and also 
the Demurrage incident to such Detension. . . . (2 Miller, Treaties of | 
the United States of America (1931), p. 259.) 


This article and the proper measure of the price to be paid in like eases were 
discussed in two cases before the international commission established under 
Article 7 of the same treaty. The Betsey, Furlong, 4 Moore, op. cit., at p. 272 
ff.; The Neptune, Jefferies, ibid., p. 372 ff. 

In the Haabet (1800), 2 C. Rob. 174, Sir William Scott said: 


The right of taking possession of cargoes of this description, Com- 
meatus or Provisions, going to the enemy’s ports, is no peculiar claim of 
this country; it belongs generally to belligerent nations. The ancient 
practice of Europe, or at least of several maritime States of Europe, was 
to confiscate them entirely; a century has not elapsed since this claim 
has been asserted by some of them. A more mitigated practice has 
prevailed in later times of holding such cargoes subject only to a right 
of pre-emption, that is, to a right of purchase upon a reasonable com- 
pensation, to the individual whose property is thus diverted. I have 
never understood that on the side of the belligerent this claim goes be- 
yond the case of cargoes avowedly bound to the enemy’s port, or sus- 
pected on just grounds to have a concealed destination of that kind; or 
that on the side of the neutral the same exact compensation is to be ex- 
pected which he might have demanded from the enemy in his own port. 
The enemy may be distressed by famine, and may be driven by his 
necessities to pay a famine price for the commodity if it gets there; it 
does not follow that acting upon my rights of war in intercepting such 
supplies I am under the obligation of paying that price of distress. It 
is a mitigated exercise of war on which my purchase is made, and no rule 
has established that such a purchase shall be regulated exactly upon 
the same terms of profit which would have followed the adventure if no 
such exercise of war had intervened; it is a reasonable indemnification 
and a fair profit on the commodity that is due, reference being had to 
the original price actually paid by the exporter, and the expenses which 
he has incurred. As to what is to be deemed a reasonable indemnifica- 
tion and profit, I hope and trust that this country will never be found 
backward in giving a liberal interpretation to these terms; but certainly 
the capturing nation does not always take these cargoes on the same 
terms on which an enemy would be content to purchase them; much 
less are cases of this kind to be considered as cases of costs and damages, 
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in which all loss of possible profit is to be laid upon unjust captors; for 
a are not unjust captures, but authorised exercises of the rights 
of war. 


At the London Naval Conference, 1908-1909, the Austro-Hungarian dele- 
gation suggested that contraband should never be subject to confiscation 
but might be either purchased or sequestered at the option of the belligerent 
captor. British Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, pp. 
70-71. The British delegation was not averse to considering the insertion 
of such a rule in a treaty. Ibid., p. 139. 

No particular importance is attached to the detailed suggestion made 
here regarding the measure of compensation. It seems desirable that a 
specific measure should be stipulated and this measure seems both fair and 
easy of application. Sir William Scott’s reasoning in the Haabet, supra, 
seems à proper argument against taking the price in the port of destination, 
but the invoice price might also be an equitable base. 

Paragraph (i) is also based on equitable considerations. Since preémption 
is not a penalty but a means of giving due satisfaction to both belligerent 
and neutral interests, there would clearly be no justification in penalizing 
the vessel for carrying goods subject to preémption. And since the cargo 
owner is to be compensated for his loss, it seems reasonable that the carrier 
should also be compensated for the delay. 


(j) Enemy ownership or origin of cargo on a neutral vessel does not 
affect the disposition of the cargo: ‘‘free ships make free goods.” 


COMPARABLE TEXTS 


Declaration of Paris, 1856: 
2. The neutral flag covers enemy’s goods, with the exception of con- 
traband of war. 
International Law Association, 1930: 


Art. 18. Non-contraband goods on board neutral ships are not liable 
to capture even when. owned by enemy subjects. 


COMMENT 


At the present time this famous rule of the Declaration of Paris does not 
seem to be questioned. As pointed out under paragraph (g), supra, the 
statement of such a rule does not prevent condemnation on other grounds, 
e.g., that it is a cargo of arms destined for a belligerent. The mere fact of 
enemy character, however, is not a ground for condemnation if the cargo is 
carried in a neutral vessel. 


(k) When a vessel has been captured and brought into port for prize pro- 
ceedings and the prize court finds that there was no probable cause for 
the capture, damages must be paid for losses suffered by the vessel and by 
the owners of the cargo. 
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COMPARABLE TEXTS 


Declaration of London, 1909: 

Art. 64. If the capture of a vessel or of goods is not upheld by the 
prize court, or if the prize is released without any judgment being given, 
the parties interested have the right to compensation, unless there were 
good reasons for capturing the vessel or goods. 


Institut de Droit International, 1896: 
$9. En cas de saisies ou répressions non justifiées pour cause de 
contrebande ou de transport, l’État du capteur sera tenu aux dommages- 
intérêts et à la restitution des objets. 


Institut de Droit International, 1913: 

Art. 113. Sila saisie du navire ou des marchandises n’est pas validée 
par la juridiction des prises, ou si, sans qu’il y ait eu de mise en Jugement, 
la saisie n’est pas maintenue, les intéressés ont droit à des dommages 
et intérêts, à moins qu’il n’y ait eu des motifs suffisants de saisir le 
navire ou les marchandises. 


International Law Association, 1920: 

Art. 17 G. In the case of neutral ships there must be due diligence 
in exercising the right of visit and search, and if ship or cargo be ulti- 
mately found innocent the captor shall be liable for demurrage after 
three days of arrival in port. In any case no port or warehouse charges 
should be levied on an innocent neutral ship if forcibly conducted to 
a belligerent port for purposes of visit and search. 

Art. 32B. The search of a ship which is brought into port, as afore- 
said, shall be carried out with all despatch. 

If, after search, no valid reason is shown for detention, the ship shall 
be entitled to claim such demurrage as in the circumstances shall be 
found reasonable. 


International Law Association, 1930: 
Art. 6. Belligerents shall be liable for damages in all cases where 


there has been unreasonable diversion, undue delay, or unnecessary 
interference with the vessel’s voyage. 


COMMENT 


The principle expressed in this rule is established in international law 
although there are differences of opinion as to the meaning of ‘‘probable 
cause” and the amount of the damages to be paid. Chief Justice Fuller of 
the United States Supreme Court defined the term as follows: 

Probable cause exists where there are circumstances sufficient to 
warrant suspicion, though it may turn out that the facts are not sufficient 
to warrant condemnation. And whether they are or not can not be de- 


termined unless the customary proceedings of prize are instituted and 
enforced. (The Olinde Rodrigues (1899), 174 U.S. 510.) 


According to Chief Justice Marshall: 


The term ‘‘ probable cause,” according to its usual acceptation, means 
less than evidence which would justify condemnation, and in all cases 
of seizure has a fixed and well-known meaning. It imports a seizure 
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made under circumstances which warrant suspicion. (Locke v. United 
States (1813), 7 Cranch 339.) 

Sir Samuel Evans, on the other hand, considered the phrase incapable of 
precise definition and requiring interpretation by the court according to the 
circumstances of each case. The Kronprins Gustav Adolf (1917), 2 British 
and Colonial Prize Cases, pp. 418, 420. The subject was thoroughly re- 
viewed in the Ostsee (1855), 9 Moore P. C. 150; Spinks, P. C. 174. 

This Comment does not purport to explore all the situations in which 
the facts would warrant a prize court’s finding that probable cause for 
capture had existed. See, in general, Verzijl, op. cit., ch. 21. The broad 
generalization is ventured that prize courts are more liberal to captors than 
to neutral claimants in this respect. According to Dr. Lushington, “ During 
the seventeen years that Lord Stowell presided in this [Prize] Court, and 
administered the law of nations with regard to war, I believe that out of the 
many thousand ships and cargoes brought before him, he condemned the 
captors in costs and damages in only about ten or a dozen cases. . . . In 
my own recollection there are only three cases of restitution with costs and 
damages.” The Ostsee, supra. 


(1): A vessel which has been diverted to port in violation of the provisions 
of Article 61 (3), regardless of the nature of its voyage or of its:cargo,'shall 
be released and the capturing belligerent must pay damages for the delay. 


COMMENT 


This paragraph is not set forth as a statement of existing law but as a 
sanction or penalty to enforce compliance with the indicated rule of Article 
61 (8) against diversion. The act for which the captor is penalized is the 
diversion itself and he is not allowed to justify his conduct by after-acquired 
evidence which would have justified a decree of condemnation had the vessel 
been regularly captured on the high seas. To permit condemnation in such 
cases would undermine the principle of Article 61 (8), and the present para- 
graph seems an appropriate means of enforcement. 


(m) Postal correspondence on a captured neutral vessel is inviolable, un- 
less it is being carried to or from a blockaded place on a vessel which is sub- 
ject to condemnation for breach of blockade. 

(n) Postal parcels may be treated as cargo. 


COMPARABLE TEXTS 


Eleventh Hague Convention, 1907: 


Art. 1. The postal correspondence of neutrals or belligerents, what- 
ever its official or private character may be, found on the high seas on 
board a neutral or enemy ship, isinviolable. Ifthe ship is detained, the 
correspondence is forwarded by the captor with the least possible delay. 

The provisions of the preceding paragraph do not apply, in case of 
violation of blockade, to correspondence destined for or proceeding from 
a blockaded port. 
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Art. 2. The inviolability of postal correspondence does not exempt a 
neutral mail ship from the laws and customs of maritime war as to neu- 
tral merchant ships in general. The ship, however, may not be searched 
except when absolutely necessary, and then only with as much consider- 
ation and expedition as possible. 


Institut de Droit International, 1913: 


Art. 53. La correspondance postale, quel que soit son caractère 
officiel ou privé, trouvée en mer sur un bâtiment ennemi, est inviolable, 
à moins qu’elle ne soit à destination ou en provenance d’un port bloqué. 

L’inviolabilité de la correspondance postale ne soustrait pas les 
paquebots-poste aux lois et coutumes de la guerre sur mer concernant 
les navires en général. Toutefois la visite n’en doit être effectuée qu’en 
cas de nécessité avec tous les ménagements et toute la célérité possibles. 

S'il y a saisie du navire sur lequel la poste est embarquée, la corre- 
spondance est expédiée avec le moins de retard possible par le capteur. 

American Institute of International Law, 1917: 


Art. 11. La correspondance postale, officielle ou privée des neutres 
ou des belligérants, trouvée en mer sur un navire neutre ou ennemi, 
est inviolable. Elle ne pourra être saisie même sous le prétexte du droit 
de police des navires de guerre sur les navires marchands de leur propre 
nationalité. 

International Law Association, 1920: 


Art. 53. All postal correspondence and all objects of the parcel post 
are liable to search whether on board a neutral or an enemy vessel, but 
official correspondence between accredited diplomatic agents of neutral 
States and their Governments as well as the correspondence of colonial 
Governors of neutral States are excluded from the right. Nevertheless 
visits should be made with all possible consideration and speed. 

If the vessel carrying the mail is seized, the correspondence is for- 
warded by the captor with as little delay as possible after examination. 


COMMENT 


Paragraph (m) of Article 63 provides for the inviolability of postal corre- 
spondence on a captured neutral vessel, with the exception of correspondence 
carried to or from a blockaded place on a Vessel guilty of breach of blockade. 
Unlike the Eleventh Hague Convention, it does not provide for the immunity 
of mails on enemy vessels. It may be noted here that Article 53 prohibits 
likewise the opening or removal of postal correspondence on neutral vessels 
before capture. 

Paragraph (n) of Article 63 distinguishes postal parcels from postal corre- 
spondence by denying to the former any special immunity not enjoyed by 
ordinary cargo. 

It is doubtful whether the inviolability of postal correspondence on board 
captured neutral vessels has already become a rule of law. 

In the eighteenth and nineteenth centuries, when letters were carried 
haphazardly by vessels at sea, they were subject to inspection and seizure. 
According to French regulations, all letters found on enemy vessels were sent 
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to the Admiralty at once; letters captured on neutral vessels which threw 
light on the validity of the prize were used in prize proceedings, while all 
other letters on such vessels were sent to the Admiralty. Some hint of the 
use to which letters were put is to be found in the Admiralty order of Decem- 
ber 12, 1778, that papers which might interest the government or throw light 
on enemy commerce were to be sent to the commander of the squadron and 
forwarded to the Admiralty. 2 Lebeau, Nouveau Code des Prises (1800), 
p. 89; see also order of Aug. 28, 1778, ibid., p. 76, and decree of 7 Messidor, | 
year 6, 3 ibid., p. 580. For British prize court decisions involving the car- 
riage of enemy dispatches, see Comment on Articles 64 and 65, infra. 

During the nineteenth century when regular lines of packets were estab- 
lished to carry mails, there was a movement to make such vessels inviolable. 
Conventions between Great Britain and France in 1833 and Great Britain 
and the United States in 1848, as well as other similar agreements, provided 
that in case of war between them, mail packets should continue their naviga- 
tion without impediment until one nation notified the other that the service 
was to be discontinued. Then they were to be permitted to return freely 
and under special protection to their ports. See discussion in the Panama 
(1900), 176 U. S. 535, 541-542; and 5 Miller, Treaties of the United States 
(1937), p. 467. During the Mexican War, the United States allowed 
British mail packets to pass in and out of Vera Cruz, which was blockaded. 
Wheaton, Elements of International Law (8th ed. by Dana, 1866), Dana’s 
note 229, p.659. In the Civil War, the British did not expect the Americans 
to give up the right to search mail steamers, but they insisted on the in- 
violability of mails. See infra. In the Peterhoff (1866), 5 Wall. 28, the fact 
of carriage of mails was held not to exempt a neutral vessel from search and 
seizure. France allowed mail ships to pass in and out of Tampico when she 
blockaded it in 1862, but in 1870 followed her ancient practice and did not 
treat mail steamers as immune from search. United States Foreign Rela- 
tions, 1916, Supplement, p. 627. See, in general, on the position of mail 
vessels in blockades, Fauchille, Du Blocus Maritime (1882), pp. 244-253. 
President McKinley at the outbreak of the Spanish-American War issued a 
proclamation that mail steamers were not to be interfered with except on the 
clearest grounds of suspicion of contraband carriage or blockade-breaking. 
7 Moore, Digest of International Law (1906), p. 480. Spain, however, did not 
take similar action. In the Panama (1900), 176 U. S. 535, it was held that 
existing practice justified the seizure of an armed Spanish vessel carrying 
mails and that the carriage of American mails did not exempt it from cap- 
ture. In the Russo-Japanese War, the Japanese prize courts held in the 
Argun (1904, 1905), 2 Hurst and Bray, Russian and Japanese Prize Cases 
(1913), p. 46, that the carriage of mails did not exempt an enemy vessel 
from capture. See also infra. By the time of the Second Hague Confer- 
ence, the exemption of packet boats from capture was a matter of convention 
or belligerent favor and by no means widely applied. 
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Neutral diplomatic despatches have always enjoyed special consideration. 
Cf. the English statement of 1636 quoted in Comment on Articles 64 and 65, 
infra; see also 4 Moore, Digest of International Law (1906), pp. 710-713; 
Article 14 of the Draft Convention on Diplomatic Privileges and Immunities, 
and Comment thereon, 26 American Journal of International Law (1932), 
Supplement, pp. 79-85; and Padelford, International Law and Diplomacy in 
the Spanish Civil Strife (1939), pp. 171-172. Nevertheless, the carriage of 
neutral diplomatic dispatches does not in itself exempt a neutral vessel from. 
capture and condemnation. The Drummond (1811), 1 Dods. 103. 

In 1914, the United States indicated that it would not object to the censor- 
ship in belligerent territory of its diplomatic correspondence ‘‘sent by ordi- 
nary mail”; but it objected to the censorship of its diplomatic correspondence 
passing in pouches under seal, by mail or courier. United States Foreign 
Relations, 1914, Supplement, pp. 538, 540, 542. Most of the belligerent 
States agreed to exempt correspondence of the latter type from censorship. 
Ibid., p. 543, and 2bid., 1915, Supplement, pp. 740-743. They insisted, how- 
ever, that consular correspondence is not entitled as a matter of law to such 
exemption. For the position of the United States as a belligerent, see 2bid., 
1917, Supplement II, Pt. II, pp. 1237-1238, 1241-1244. Cy. Vandenbosch, 
The Neutrality of The Netherlands During the World War (1927), p. 257; for 
later Allied action. 

As for mails as distinguished from packets in the nineteenth century, 
during the Napoleonic wars the British authorities censored letters found on 
board captured neutral vessels. Allin, ‘‘Belligerent Interference with 
Mails,” in 1 Minnesota Law Review (1917), p. 293. Important precedents for 
immunity were laid down by the United States. Dana describes the prac- 
tice of the United States during the American Civil War as follows: 


. . « During the civil war in the United States, the United States Govern- 
ment adopted a rule, that ‘publie mails of any friendly or neutral power, 
duly certified or authenticated as such,” found on board captured 
vessels, ‘‘shall not be searched or opened, but be put, as speedily as may 
be convenient, on the way to their-designated destination. This in- 
struction, however, will not be deemed to protect simulated mails 
verified by forged certificates or counterfeited seals.” These instruc- 
tions from the Secretary of State to the Secretary of the Navy, of Oct. 
31, 1862, were communicated to the ministers of foreign governments. 
(Dipl. Corr. 1863, Part I. p. 402.) In the case of the prize Peterhoff in 
which the question was as to the actual ownership and destination of the 
cargo, the court at first directed the mails found on board to be opened in 
presence of the British Consul, and that he be requested to select such 
letters as appeared to him to relate to the cargo and its destination, and 
reserve the rest of the mail to forward to its destination. The British 
Consul refused to comply with this request, protesting that the mail 
should be forwarded unopened. On appeal to the Secretary of State, 
the United States Attorney at New York received directions to forward 
the entire mail to its destination unexamined, notwithstanding there 
was reason to believe some letters in it would furnish evidence as to the 
cargo; and Mr. Seward wrote to Mr. Adams, April 21, 1863, to that 
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effect; adding, “I shall, however, improve the occasion to submit some 
views upon the general question of the immunities of public mails found 
on board of vessels visited under the belligerent right of search. The 
subject is one attended with many embarrassments, while it is of great 
importance. The President believes it is not less desirable to Great 
Britain then it is to the United States, and other maritime powers, to 
arrive at some regulation that will at once save the mails of neutrals 
from unnecessary interruption and exposure, and, at the same time, pre- 
vent them from being made use of as auxiliaries to unlawful designs of 
eee persons seeking to embroil friendly States in the calamities 
of war 

The rule in Mr. Seward’s instructions of 31st October, 1862, ete 
only to public mails duly authenticated; and the capturing government 
reserves the right to make sure of the genuineness of the authentication. 
When the vessel is a private one, but carrying mails under a govern- 
ment contract, like the Cunard or Peninsula and Oriental steamers, and 
the lines subsidized by the United States for that purpose, a government 
mail-agent is usually on board, having them in charge. Although this 
fact does not in law protect the ‘mails from search, yet it affords opportu- 
nity for general arrangements between nations, and makes special ar- 
rangements between the captors and the mail-agent, in particular cases, 
more probable. No settled practice of nations has excepted public 
mails, carried in private vessels, from search made for the purpose of 
ascertaining the character, employment, destination, or ownership of 
that particular vessel or cargo, or for the purpose of ascertaining whether 
the vessel is acting as a carrier or despatch-boat in the service of the 
enemy’s government. In principle and on authority, there is no-such, 
exemption. The belligerent may search the private vessel to see if she 
or her cargo, or any part of it, is, for any cause, lawful prize. The law 
allows immunity from search to no deposit of information. The danger 
of giving immunity from examination to the mails would be, not only 
that neutrals might so carry all contraband despatches for the enemy’s 
government and in its service, without much danger of detection or 
prevention, but the actual papers and instructions of the ship and cargo 
would always be placed in its own mail, and only the ostensible ones be 
produced; and so the ship would not be obliged to incur even the slight 
risk and inconvenience of sending the real papers by a different con- 
veyance. . Moreover, there is, in fact, no public guaranty for the char- 
acter of the contents of the mail. It is well understood that the postal 
officers usually know or notice little of the externals of the letters and 
packets in the mail, and know nothing of their contents. There is no 
rule by which governments undertake to be answerable for the neutral 
and innoxious character of the contents of the mails, or authorize or 
require their agents to make search beforehand, and to refuse objection- 
able matter. Moreover, it is settled that, in analogous cases, public 
neutral custody is not such a guaranty as will exclude belligerent search. 
Convoy by neutral ships of war does not exclude the visit and search of 
the convoyed vessels by the belligerent cruiser; and, in one case (the 
Madison, Edwards, 224) Sir W. Scott said, that, if papers are really 
of a character which neutrals ought not to carry, the fact that they were 
put on board by a neutral ambassador (not being within the immunity 
of diplomatic despatches) would not alter the case. 

During the civil war in the United States, the British Government 
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demanded that the United States should adopt the rule, that ‘‘all mail- 
bags, clearly certified as such, shall be exempt from seizure and visita- 
tion.” (Mr. Stuart to Mr. Seward, Oct. 29, 1862.) The letter adds: 
“Tf this principle is admitted, the necessity of discussing the question, 
as matter of strict right, that Her Majesty’s mails on board a private 
vessel should be exempted from visitation and detention, might be 
avoided.” Two days afterwards, Mr. Seward issued the instructions 
to the Navy Department referred to above. This exempts from 
search “public mails of any neutral or friendly power, duly certified or 
authenticated as such,” with the proviso that the instructions shall not 
“be deemed to protect simulated mails verified by forged certificates 
and counterfeit seals.” The exemption was not admitted as of strict 
right, but conceded on grounds of policy and comity. It seems to have 
left the matter thus: If the ostensible authentication turns out to be 
false, there has been no violation of the conceded immunity; if it turns 
out to be genuine, any examination in the nature of a search is a viola- 
tion of that immunity. The searcher takes the risk, and his govern- 
ment the consequences. It is like the case of the stopping and visiting 
of an ostensible foreign merchantman by a cruiser, in time of peace, on 
suspicion that she is a pirate, or is a vessel of the cruiser’s own country 
under false colors, engaged in the violation of municipal law. If the 
ostensible national character turns out real, the cruiser is în delicto, and 
his government is in misericordia. Mr. Seward’s letter of April 21, 
1863, proposing some general regulation on the subject of the im- 
munity of public mails, does not seem to have been followed by any re- 
sults. (Wheaton, op. et loc. cit.) 


. See also 7 Moore, Digest of International Law (1906), pp. 480-484, and Bax- 
ter, “Some British Opinions as to Neutral Rights, 1861-1865,” 23 Am. 
Jour. Int. Law (1929), pp. 525-527. In the Franco-Prussian War, France 
provided that if a mail steamer had on board a postal official of the flag 
State, the visiting officers might accept his declaration regarding the nature 
of the despatches. But all letters found on a captured vessel were to be for- 
warded to the Minister of the Marine. Barboux, Jurisprudence du Conseil 
des Prises pendant la Guerre de 1870-1871 (1872), pp. 144, 151-152. The 
British Manual of Naval Prize Law (1888), said: 


102. The Mail-bags carried by Mail Steamers will not, in the absence 
of Special Instructions, be exempt from search for Enemy Despatches. 

104. The Commander will not be justified in taking out of a Vessel 
any Enemy’s Despatches he may have found on board, and then allow- 
ing the Vessel to proceed; his duty is to detain the Vessel and send her 
in for Adjudication, together with the Despatches on board. 


The United States Naval War Code of 1900 (withdrawn), had the following 
provision: 


Art. 20. A neutral vessel carrying hostile dispatches, when sailing 
as a dispatch vessel practically in the service of the enemy, is liable to 
seizure. Mail steamers under neutral flags carrying such dispatches in 
the regular and customary manner, either as a part of their mail in their 
mail bags, or separately as a matter of accommodation and without 
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special arrangement or remuneration, are not liable to seizure and should 
not be detained, except upon clear grounds of suspicion of a violation of 
the laws of war with respect to contraband, blockade, or unneutral 
service, in which case the mail bags must be forwarded with seals un- 
broken. (United States Naval War College, International Law Dis- 
cussions, 1903, p. 107.) 
During the Boer War, British authorities detained German mail steamers, 
holding the mails for a week until a prize court order was obtained, at the 
direction of the British Government, for their release. Later Great Britain 
agreed provisionally not to search, on ‘suspicion only,” German mail steamers 
flying the German mail flag. 7 Moore, Digest of International Law (1906), 
pp. 739-742. 

In 1902, Great Britain and Germany inspected and forwarded mails 
through their blockade of Venezuela, detaining noxious correspondence. 
Lawrence, War and Neutrality in the Far East (2d ed. 1904), p. 191. During 
the Russo-Japanese War, a Russian warship stopped a German vessel, the 
Prinz Heinrich, seized the Japanese mails and transferred the rest to the 
British ship Persia which was detained for the purpose. Germany protested 
that the seizure of mail bags was contrary to international law and Russia 
agreed to disavow the action, return the mails and pay damages. Hershey, 
The International Law and Diplomacy of the Russo-Japanese War (1906), pp. 
139-140. Inthe Calchas (1904), 1 Hurst and Bray, op. citt., p. 118, a part of the 
mail contained in sealed mail bagsfound on acaptured neutral vessel, addressed 
to Japan, was examined by the Russian prize court. Held, the prize court 
was entitled to do so and to seize mail addressed to the enemy government. 
“ All the remaining correspondence was forwarded to the staff of the com- 
mander of the fleet, and proper steps were then taken for the transmission of 
the correspondence to its destination.” See also the St. Kilda (1908), ibid., 
' p. 188, where mails had been taken off a destroyed prize; and, for further 
details, Comment on Articles 64 and 65, infra. Mail for a United States 
cruiser lying at Nagasaki was opened by Russian authorities before it was 
forwarded. Secretary Hay protested at what “appears to be a violation of 
the provisions of the Universal Postal Convention,” declaring that, “apart 
from the provisions of treaty, a usage has in recent years grown up to exempt 
neutral mails from search or seizure.” United States Foreign Relations, 
1904, pp. 772-774; Hershey, op. cit., p. 177, n. In 1907, therefore, there - 
were some precedents in favor of the exemption of mails from seizure. The 
United States was a strong contender for the inviolability of mails even from 
Inspection, but many States refused to accept this point of view. The 
Japanese Regulations of 1904 provided as follows: 

Art. 34. In cases where a mail steamer of a neutral State is visited 
or searched, the search must not extend to the mail bags if the postal 
official of the country to which the ship belongs, carried on board the- 


ship, makes a written declaration that there are in the mail bags no 
documents which are contraband of war. Cases, however, in which 
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the suspicion is very grave do not come under this category. (2 Hurst 
and Bray, op. cit., p. 430.) 


At the Second Hague Conference, the German delegate proposed: 


Art. 1. Postal correspondence shipped by sea is inviolable, whatever 
its character, official or private, and whether it is the correspondence 
of neutrals or of belligerents. 

In case of the seizure of the vessel carrying this correspondence, pro- 
vision shall be made to forward it by the quickest route possible. 

Art. 2. Apart from the inviolability of postal correspondence, mail 
steamers are subject to the same principles as other merchant ships. 
Nevertheless belligerents shall abstain, in so far as possible, from exercis- 
ing the right of search with respect to them, and the search shall be 
pursued with as much consideration as possible. (8 Proceedings of the 
Hague Peace Conferences: The Conference of 1907 (1921), p. 1155.) 


The word “neutral” was inserted before mail steamers when the immunity 
of private property was not agreed upon. The telegraph was declared to be 
so useful to belligerents that there was no danger in proclaiming the inviola- 
bility of postal correspondence. Great Britain and Germany agreed that 
correspondence might be inviolable without involving the inviolability of 
vessels. Russia, however, did not accept the inviolability of correspondence 
under the enemy flag. Postal parcels were, by interpretation, excluded from 
the privileges accorded to correspondence. To allow Russia to make a 
reservation regarding correspondence under the enemy flag, the German 
proposal was recorded and adopted in the form in which it stands at the head 
of this Comment. Ibid., pp. 1105-1106, 1110-1111. Montenegro and 
Russia made reservations to paragraph 2 of Article 1. Ibid., p. 912. 

In 1911, Italy stopped the French mail-steamer Carthage and brought her 
into port for causes which a tribunal of the Permanent Court of Arbitration 
later found insufficient. The arbitral tribunal held that the Italian demand 
that the mails on the Carthage be surrendered in order that they might be 
forwarded more quickly was in accord with the provisions of the Eleventh 
Hague Convention above cited, though it had never been ratified. Scott, 
The Hague Court Reports (1916), pp. 329,°335. 

During the World War, although the Eleventh Hague Convention was not 
applicable, the belligerents were at first inclined to respect the inviolability 
of postal correspondence on neutral vessels on the high seas. United States 
Foreign Relations, 1916, Supplement, p. 3. Thus, when a German auxiliary 
cruiser destroyed the French vessel Floride early in 1915, it took off 144 sacks 
of postal correspondence for South America and handed them over to the 
American postal authorities at Newport News, Va., for forwarding. Postal 
parcels, on the other hand, considered as merchandise, were not taken off. 
Communication of the United States Post Office Department to the French 
postal authorities, April 8, 1915, zbid., p. 601. That postal parcels were not 
entitled to enjoy the immunities claimed for postal correspondence was ad- 
mitted on all hands; thus, the Secretary of State of the United States held, 
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with the approval of the President, that merchandise sent by mail should be 
left for the belligerents to deal with in the same manner as shipments by 
other means; “in other words, the question of forfeiture involved would in 
either case be left for the decision of the prize courts.” United States Foreign 
Relations, 1915, Supplement, p. 732. See also ibid., 1916, Supplement, 
pp. 591, 596,604. The United States, in accordance with a request made by 
The Netherlands, inspected all parcel post destined to Germany through The 
Netherlands, in order to prevent contraband from being sent. Ibid., 1915, 
Supplement, pp. 731-737. Sweden, while protesting and retaliating against 
the British action in seizing Swedish postal parcels (see Comment on Article 
14, supra), disclaimed any attempt to assert that postal parcels enjoyed the 
same immunities as postal correspondence or were covered by the Eleventh 
Hague Convention; it protested on other grounds. Note of Jan. 21, 1916, 
British Parliamentary Papers, Mise. No. 28 (1916), Cd. 8322, p. 5. The 
Allies, of course, did not consider postal parcels as entitled to treatment 
different from that of ordinary cargo. Memorandum of Feb. 15, 1916, 
United States Foreign Relations, 1916, Supplement, p. 599. 

Belligerent interference with postal correspondence began in earnest in 
1915. In that year, enemy vessels with postal correspondence on board were 
sunk by German or Austro-Hungarian warships, and such correspondence 
was taken from neutral vessels on the high seas and examined by German 
authorities. Jbid., p. 600; for later instances, see 2 Mérignhac et Lémonon, 
Le Droit des Gens et la Guerre de 1914-1918 (1921), pp. 102-103. Neutral 
States began complaining about Allied interference with neutral postal 
correspondence late in 1915. United States Foreign Relations, 1915, Sup- 
plement, pp. 737-740. In ordering the American Ambassador in Great Brit- 
ain to protest against such interferences, the Secretary of Staze said on 
January 4, 1916: 


The Department is further informed that on December 23 the entire 
mails, including sealed mails and presumably the American diplomatic 
and consular pouches, from the United States to the Netherlands, were 
removed by British authorities from the Dutch steamer Nieuw Amster- 
dam; that on December 20 the Dutch vessel Noorderdijk was deprived 
at the Downs of American mail from the United States to Rotterdam, 
and that these mails are still held by British authorities. Other similar 
instances could be mentioned, as the cases of the steamers Rotterdam and 
Noordam. The Department can not admit the right of British authori- 
ties to seize neutral vessels plying directly between Americar and neu- 
tral European ports without touching at British ports, to brirg them in 
to port, and, while there, to remove or censor mails carried by them. 
Modern practice generally recognizes that mails are not to be censored, 
confiscated, or destroyed on high seas, even when carried by belligerent 
mail ships. To attain same end by bringing such mail sh:ps within 
British jurisdiction for purposes of search and then subjecting them to 
local regulations allowing censorship of mails can not be justified on the 
ground of national jurisdiction. In cases where neutral mail ships 
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merely touch at British ports, the Department believes that British 
authorities have no international right to remove the sealed mails or to 
censor them on board ship. Mails on such ships never rightfully come 
into the custody of the British mail service, and that service is entirely 
without responsibility for their transit or safety. (Tbid., 1916, Supple- 
ment, p. 592.) 


A Swedish note of January 24, 1916, requesting the coöperation of the 
United States in protesting against belligerent interference with mails, said: 


Of late the British authorities have violated the mail traffic. Parcel 
post from one neutral country to another is being unloaded in British 
ports and the contents are being seized. While parcel post is not pro- 
tected through the Hague postal convention, it nevertheless seems to 
His Majesty’s Government that the British procedure, in the form and 
extensiveness practiced, would be invalid even with regard to ordinary 
express goods, and that this seems particularly evident when the seizure 
of parcel post is directed against a means of conveyance under guarantee 
of sovereign powers. Besides, great personal inconvenience is con- 
nected with seizure of this kind. 

However, England’s present practice of censoring also first-class mail, 
sent by neutral vessels from one neutral country to another, is an even 
greater violation of the rights accorded neutral powers by the rules of 
international law. It is not necessary to particularly point out how 
contrary this practice is to the stipulations in the above-mentioned 
Hague convention, which stipulations or rules must be considered to 
have been in existence even before the promulgation of this convention. 
(Ibid., p. 594.) 


In reply to neutral protests, France and Great Britain, in a memorandum 
dated February 15, 1916, and delivered April 3, 1916, after complaining of 
German practices and the sending of contraband through the mails, and 
pointing out that Germany considered that the Eleventh Hague Conven- 
tion was inapplicable because not all of the belligerents had ratified it, 
declared: 


From a legal standpoint, the right of belligerents to exercise police 
and supervisory powers over vessels, and particularly over what they 
carry, has never, to the knowledge of the Allied Governments, been 
subject to exceptions, not any more in regard to mail bags then in regard 
to any other cargo; nay more, as late as 1907 the letters and despatches 
themselves could be seized and confiscated. 

By the eleventh convention of The Hague and for the reasons above 
stated, the signatory powers waived the right so to seize despatches and 
declared postal correspondence to be inviolable. 

The said inviolability only detracted from the public law as far as 
“‘correspondence’’—that is to say, despatches or “missive letters’”’— 
are concerned, because, as we have seen, it was thought, rightfully or 
wrongfully, that belligerents having in the telegraph a better medium of 
correspondence, correspondence by mail was of no interest in warfare. 
The result is, on the one hand, that inviolability does not apply to any 
mail matter that is not ‘‘correspondence’”—that is to say, “missive 
letters’’—-and, on the other hand, that this inviolability would be given 
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a wider scope than it possesses if it were regarded as exempting from any 
supervision goods and articles shipped by mail, even though they were 
contraband of war. 

Under these conditions, the Allied Governments announce: 

1. That from the standpoint of their right of visitation and eventual 
arrest and seizure, merchandise shipped in post parcels need not and 
shall not be treated otherwise than merchandise shipped in any other 
manner. 

2. That the inviolability of postal correspondence stipulated by the 
eleventh convention of The Hague of 1907 does not in any way affect 
the right of the Allied Governments to visit and, if occasion arise, arrest 
and seize merchandise hidden in the wrappers, envelopes, or letters 
contained in the mail bags. 

3. That true to their engagements and respectful of genuine ‘‘corre- 
spondence,” the Allied Governments will continue, for the present, to 
refrain on the high seas from seizing and confiscating such correspond- 
ence, letters, or dispatches, and will insure their speediest possible trans- 
mission as soon as the sincerity of their character shall have been 
ascertained. (Zbid., p. 601.) 


Germany, in a memorandum of March 8, 1916, declared: “Now Germany is 
facing the following facts. . . . (e) The interception of mails in violation 
of law . . . is meant to stop any intercourse of Germany with foreign 
countries.” Ibid., p. 200. 

The United States made a lengthy reply on May 24, 1916, to the Allied 
memorandum. After pointing out the damages and losses resulting from the 
practice of taking letter-mail off neutral vessels to London and there opening 
and examining it, it stated: i 


The principle being plain and definite, and the present practice of the 
Governments of Great Britain and France being clearly in contra- 
vention of the principle, I will state more in detail the position of the 
Government of the United States in regard to the treatment of certain 
classes of sealed mails under a strict application of the principle upon 
which our Governments seem to be in general accord. The Government 
of the United States is inclined to the opinion that the class of mail mat- 
ter which includes stocks, bonds, coupons, and similar securities is to be 
regarded as of the same nature as merchandise or other articles of prop- 
erty and subject to the same exercise of belligerent rights. Money 
orders, cheeks, drafts, notes, and other negotiable instruments which 
may pass as the equivalent of money are, it is considered, also to be 
classed as merchandise. Correspondence, including shipping docu- 
ments, money-order lists, and papers of that character, even though 
relating to ‘‘enemy supplies or exports,” unless carried on the same ship 
as the property referred to, are, in the opinion of this Government, to be 
regarded as ‘‘genuine correspondence,” and entitled to unmolested 
passage. (bid., pp. 607-608.) 


It has been well pointed out that this statement was an implied admission 
that the belligerents had a right to open and inspect letter mail. 2 Hyde, 
International Law (1922), p. 448. This was also pointed out by the Allied 
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Powers in a memorandum of October 12, 1916. United States Foreign Re- 
lations, 1916, Supplement, p. 624. 

The British Embassy, in a statement to the press, August 10, 1916, ex- 
plained some features of the British practice in examining mails from neutral 
vessels. Ibid., p. 615. 

The Allied Menioradunt of October 12, 1916, also said: 


T. In point of law the Allied Governments think it a rule gen- 

erally accepted, particularly in the United States (U. S. vs. Dickelman, 

. Supreme Court, 1875; 92 U. S. Rep., 520; Scott’s Cases, 264), 

that merchant ships which enter a foreign port ‘thereby place them- 
selves under the laws in force in that port. . 

10. As for the practice previously followed by the powers in the time 
of former wars, no general rule can easily be seen therein prohibiting the 
belligerents from exercising on the open seas, as to postal correspondence, 
the right of supervision, surveillance, visitation, and, if need be, seizure 
and confiscation, which international law confers upon them in the mat- 
ter of any freight outside of the territorial waters and jurisdiction of 
the neutral powers. (Jbid., pp. 625, 626. See also p. 596, supra.) 


This statement was followed by a review of earlier practice. It was also 
insisted that money order lists were in the same category as money and se- 
curities, and not exempt from capture. 

The United States apparently considered requesting the British Govern- 
ment to allow the presence of American “‘supervisors”’ at the censoring of 
mails taken from neutral vessels. Jbid., p. 629. 

As a belligerent, the United States censored mails on foreign vessels touch- 
ing at United States ports. Jbid., 1917, Supplement 2, Vol. II, pp. 1242- 
1243. It endeavored to persuade Cuba to adopt a similar course. Jbid., 
1918, Supplement 1, Vol. II, pp. 1729, 1739-1740. 

The Netherlands during the World War insisted on the application of the 
provisions of the Eleventh Hague Convention, even as to vessels in belliger- 
ent ports and captured vessels, but admitted that postal parcels did not 
share the immunities of postal correspondence. They strongly denied, 
however, that goods or securities sent by letter post were not included in the 
term “postal correspondence” and demanded the return of the securities 
sent by mail and held up by the British. The Netherlands, Diplomatieke 
Bescheiden betreffende de Inbeslagneming door de Britsche Autoriteiten van over 
Zee Vervoerde Brievenpost (1916), pp. 1-2, and 3 Fauchille, La Guerre de 1914: 
Recueil de documents intéressant le droit international (1918), pp. 51-59. 

Among the conditions laid down by the British Government and ac- 
cepted by The Netherlands for the Dutch convoy permitted in 1918 to sail 
to the Dutch East Indies without Allied interference on the sea, was the 
following: “E. No mails, correspondence, private papers, printed matter or 
parcels to be carried by any ship in the convoy (except official despatches of 
the Dutch Government). The Netherlands, Diplomatieke Bescheiden 
betreffende de Uitzending van een Convooi naar Nederlandsch-Indiëé (1918), p. 5; 
also in 111 British and Foreign State Papers, p. 533 ff. 
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The prize courts of the belligerent States in the World War dealt in a num- 
ber of cases with the problem of mails on vessels. These cases may be out- 
lined as follows: 

BRITISH CASES 


The Simla (1915), 1 British and Colonial Prize Cases, p. 281. Enemy 
goods in parcel post found on British vessel. Condemned. 

The United States (1916), [1917] P. 30. Enemy property found in parcel 
post seized from neutral vessel diverted to British port, ordered sold and 
proceeds held until the conclusion of peace. See also the New Sweden, 
[1922] 1 A. C. 229. 

The Chumpon (1917), 2 British and Colonial Prize Cases, p. 542. Enemy 
goods found in letter mail discharged from neutral vessels, ordered sold and 
proceeds held until the conclusion of peace. 

The Frederick VIII (1916), [1917] P. 43. German Government bonds 
found in letter mail discharged from neutral vessel held to be “‘goods” or 
“commodities” within the meaning of the Reprisals Order in Council of 
March 11, 1915; ordered detained until the conclusion of peace. 

The Noordam (No. 2), [1920] A. C. 904. Private securities of enemy origin 
found in letter mail seized on neutral vessels held to be “goods,” not within 
the meaning of the term “postal correspondence” as used in the Eleventh 
Hague Convention, and liable to detention until the conclusion of peace. 

The Medan (1918), 7 LA. Prize Cases 390. Money with enemy destination 
in letter mail taken from neutral vessel. Ordered sold and proceeds detained 
until the conclusion of peace. 

The Tubantia (1916), 5 Ll. Prize Cases 282. Contraband (rubber) found 
in letter mail seized on neutral vessel. Held not protected by the Eleventh 
Hague Convention. Condemned. 


FRENCH CASES 


The Venezuela (1919), 2 Ministère de la Marine, Décisions du Conseil des 
Prises (1923), p. 181. Enemy goods in postal parcels on French vessel 
condemned. à i 

The Oscar II (1920), ibid., p. 281. Contraband goods in postal parcels 
taken from neutral vessel diverted to British port held liable to condemna- 
tion. 

The Oscar TI (1921), ibid., p. 290. Banknotes with enemy destination in 
letter mail taken from neutral vessel diverted to British port held liable 
to condemnation; similarly situated securities held liable to detention. See 
also The United States (1921), ibid., p. 292. 

The Rijndam (1919), Grotius Annuaire international pour l’année 1918, p. 
415. Various goods of enemy origin, including musie scores, in mail sacks 
seized on a neutral vessel in British port. Held liable to detention. Elev- 
enth Hague Convention does not apply to vessels voluntarily in port. See 
also The Hollandia (1919), ibid., p. 417; and Yves Le Jemtel, L’ Assistance 
Hostile dans les Guerres Maritimes Modernes (1938), p. 131. 
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GERMAN CASES 


The Koningin Regentes (1919), 2 Entscheidungen des Oberprisengerichts, p. 
242. Negotiable papers and securities with enemy destination in letter post 
taken from detained: neutral vessel. Held not to be embraced within “‘ postal 
correspondence” protected by Eleventh Hague Convention. Condemned, 
‘ but bills of lading, insurance policies and a receipt released. The court cited 
the Allied practice and the American note of May 24, 1916, in support of its 
holding. See also The Prins Hendrik (1919), ibid., p. 265. 


Provisions concerning mails are to be found in many prize codes and naval 
instructions. Article 7 of the German Prize Ordinance reproduced the 
Hague provisions with a note that the letter mail of China, Montenegro and 
Russia was not immune. Huberich and King, The Prize Code of the German 
Empire (1915), p.8. The Hague provisions were also followed by the Regu- 
lations of Austria-Hungary and China. Verzijl, Le Droit des Prises de la 
Grande Guerre (1924), p. 712. The Japanese Regulations of 1914, after re- 
producing the Hague provisions, add that they apply only to the Powers 
that have ratified or adhered to the Hague Convention; in the contrary 
case, as well as in the case of violation of blockade, all postal correspondence 
with enemy destination, whether official or private, may be seized and sent 
to the Minister of the Marine. Articles 108-111; 11 Bulletin de U Institut 
Intermédiaire International (1924), p. 19. The Instructions for the Navy of 
the United States, June, 1917, Articles 87-88, substantially reproduced the 
provisions of the Eleventh Hague Convention, prefixing, however, the word 
“genuine” to “postal correspondence.” The Rumanian Prize Code of 1917 
provides in general terms for the application of the Eleventh Hague Conven- 
tion, but excepts postal items serving to convey contraband. Article 42 (3); 
5 Bulletin de l’Institut Intermédiaire International (1921), p. 346. 

The French Instructions of 1934 contain the following provisions: 


Art. 131. La correspondance postale des neutres ou des belligérants, 
quel que soit son caractére officiel ou privé, trouvée en mer sur un 
navire neutre ou ennemi est inviolable. il y a saisie ou capture du 
navire, vous l’expédierez avec le moins de retard possible. 

Art. 132. Vous considérerez les colis postaux et les plis postaux 
contenant des objets comme n’ayant pas le caractére de correspondance 
postale et ne bénéficiant pas en conséquence des dispositions de l’article 
131. 

Art. 133. Les dispositions de l’article 131 ne s’appliquent pas, en 
cas de violation de blocus, à la correspondance qui est à destination ou 
en provenance des lieux bloqués. 

Vous expédierez cette correspondance dans un port national ou allié 
ou au point qui vous sera désigné. 

Art. 184. Les dispositions de l’article 131 ne sont applicables qu’entre 
les Puissances parties à la Convention XI de La Haye, et seulement si 
tous les belligérants sont parties 4 cette Convention. 

Dans l’hypothése contraire, vous expédierez sur un port national ou 
allié, ou sur le point qui vous sera désigné les sacs postaux destinés à 
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T office as ennemi. (2 Recueil général périodique et critique, 1935, 
t. 6, p. 8. 


The Italian War Law of 1938 says: 


Art. 209. (Correspondence; postal parcels.) Postal correspondence 
found on board of an enemy or neutral vessel is as a rule inviolable. 

If the vessel is captured, the correspondence is forwarded to its desti- 
nation with the least possible delay, unless there are well-founded rea- 
sons for suspicion, in which case it may be subjected to censorship. 

Postal parcels are not considered as correspondence and are subject 
to the same treatment as goods. 

The provisions of the first paragraph do not apply to correspondence 
destined to a blockaded or besieged zone or coming therefrom, subject to 
special rules for diplomatic or consular correspondence. (Gazzetia 
Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 21. Translation.) 


Paragraph (m) of Article 63 of this Draft Convention does not provide 
any special immunity for postal correspondence on enemy vessels, nor does it 
provide immunity for postal correspondence on the belligerent’s own vessels. 
Early in the World War Chile asserted that Great Britain had no right to 
examine neutral mail even on a British vessel (the Orita), but this rather 
extreme view was not accepted by the British Government. Alvarez, La 
Grande Guerre Européenne et la Neutralité du Chili (1915), pp. 250-251. 

The term postal correspondence as used in this Draft Convention must 
be interpreted as including all matter sent by letter mail (known in the United 
States as first-class mail), whether letters, money, securities or merchandise. 
Cf. Arts. 33-80 of the Universal Postal Convention of 1934, 6 Hudson, Inler- 
national Legislation (1937), p. 661 ff. No exception can be made for goods 
or securities sent by letter mail without destroying the effectiveness of any 
provision for the inviolability of letter mail. Any such exception would 
necessarily imply a right of belligerents to open and examine all postal items. 

The inviolability provided by this Draft Convention means immunity 
from destruction, detention, opening, and examination of contents. 

Paragraph (n) of this article, în accord with all the authorities, provides 
that postal parcels, as distinguished from letter (“first-class”) mail, may 
be subjected to the same treatment as cargo in general; in other words, their 
-contents enjoy no special immunity by reason of being sent through the 
mails. 


SECTION 7. UNNEUTRAL SERVICE 
ARTICLE 64 


A belligerent may treat as an enemy merchant vessel: 
(a) A neutral vessel under the orders or immediate control of an agent 
of the enemy, or sailing under the convoy of enemy warships; 
(b) A neutral vessel in the exclusive employment of the enemy; 
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(c) A neutral vessel on a voyage specially undertaken with a view to 
the transportation of individual passengers who are incorporated in 
the armed forces of the enemy, or with a view to the transmission 
of intelligence in the interest of the enemy; 

(d) A neutral vessel transporting, with the knowledge of either the 
owner, the charterer, or the master, a military detachment of the 
enemy, or one or more persons who, in the course of the voyage, 
with the consent of either the owner, the charterer or the master, 
directly assist the operations of the enemy. 


ARTICLE 65 


A belligerent may treat as an enemy warship: 
(a) A neutral vessel taking a direct part in hostilities on the side of the 
enemy; 
(b) A neutral vessel exclusively engaged at the time in the transporta- 
tion of enemy troops. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 45. A neutral vessel will be condemned and will, in a general 
way, receive the same treatment as a neutral vessel liable to condemna- 
tion for carriage of contraband: 

(1) If she is on a voyage specially undertaken with a view to the trans- 
port of individual passengers who are embodied in the armed forces of 
the enemy, or with a view to the transmission of intelligence in the in- 
terest of the enemy. 

(2) If, to the knowledge of either the owner, the charterer, or the 
master, she is transporting a military detachment of the enemy, or one 
or more persons who, in the course of the voyage, directly assist the 
operations of the enemy. 

In the cases specified under the above heads, goods belonging to the 
owner of the vessel are likewise liable to condemnation. 

The provisions of the present article do not apply if the vessel is 
encountered at sea while unaware of.the outbreak of hostilities, or if 
the master, after becoming aware of the outbreak of hostilities, has had 
no opportunity of disembarking the passengers. The vessel is deemed 
to be aware of the existence of a state of war if she left an enemy port 
subsequently to the outbreak of hostilities, or a neutral port: subse- 
quently to the notification of the outbreak of hostilities to the Power to 
which such port belongs, provided that such notification was made in 
sufficient time. 

Art. 46. A neutral vessel will be condemned and, in a general 
way, receive the same treatment as would be applicable to her if she 
were an enemy merchant vessel: 

(1) If she takes a direct part in the hostilities; 

(2) If she is under the orders or control of an agent placed on board 
by the enemy Government; 

(8) If she is in the exclusive employment of the enemy Government; 

(4) If she is exclusively engaged at the time either in the transport 
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of enemy troops or in the transmission of intelligence in the interest 
of the enemy. 

In the cases covered by the present article, goods belonging to the 
owner of the vessel are likewise liable to condemnation. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 12. ... The neutral vessel shall be seized and in general 
subjected to the same treatment as enemy merchantmen: 

(a) When taking a direct part in the hostilities; 

(b) When at the orders or under the direction of an agent placed on 
board by an enemy government; 

(c) When entirely freight-loaded by an enemy government; 

(d) When actually and exclusively destined for transporting enemy 
troops or for the transmission of information on behalf of the enemy. .. . 


Hague Radio Rules, 1923: 


Art. 6. 1. The transmission by radio by a vessel or an aircraft, 
whether enemy or neutral, when on or over the high seas of military 
intelligence for the immediate use of a belligerent is to be deemed a hos- 
tile act and will render the vessel or aircraft liable to be fired upon. 

2. A neutral vessel or neutral aircraft which transmits when on or 
over the high seas information destined for a belligerent concerning 
military operations or military forces shall be liable to capture. The 
Prize Court may condemn the vessel or aircraft if it considers that the 
circumstances justify condemnation. 

3. Liability to capture of a neutral vessel or aircraft on account of the 
acts referred to in paragraphs (1) and (2) is not extinguished by the 
conclusion of the voyage or flight on which the vessel or aircraft was 
engaged at the time, but shall subsist for a period of one year after the 
act complained of. 


Institut de Droit International, 1875: 


Sec. 2. ... Les navires marchands et leurs cargaisons ne pourront 
être capturés que s’ils portent de la contrebande de guerre ou s’ils 
essaient de violer un blocus effectif et déclaré. 

Sec. 3. Il est entendu que, conformément aux principes généraux 
qui doivent régler la guerre sur mer aussi bien que sur terre, la disposi- 
tion précédente n’est pas applicable aux navires marchands qui, directe- 
ment ou indirectement, prennent part ou sont destinés à prendre part 
aux hostilités. 


Institut de Droit International, 1877: 


Sec. 2. ... Sont également sujets à saisie les navires marchands qui 
ont pris part ou sont en état de prendre immédiatement part aux hos- 
tilités, ou qui ont rompu un blocus effectif et déclaré. 


Institut de Droit International, 1883: 


Art. 34. Sont assimilés au transport interdit de contrebande de 
guerre, les transports de troupes pour les opérations militaires, sur terre 
et sur mer, de l’ennemi, ainsi que les transports de la correspondance 
officielle de l’ennemi, par les navires de commerce nationaux, neutres 
ou ennemis. 


Institut de Droit International, 1887: 
Sec. 116. Dans les cas de participation d’un navire privé aux hos- 
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tilités des belligérants, il faut que la participation soit prouvée et recon- 
nue comme telle. 

Sec. 117. La correspondance officielle et la contrebande transportées 
à destination de l’ennemi seront confisquées; les troupes transportées 
à ennemi seront faites prisonnières. Le navire transportant ne sera 
condamné que: 

1. S’il fait résistance; 

2. Pil transporte des troupes à |’ennemi; 

3. Si la cargaison transportée à destination de l’ennemi se compose 
principalement d’approvisionnements pour les navires de guerre ou 
pour les troupes de l’ennemi. 

Sec. 118. Le navire sera condamné avec sa cargaison:.. . 

3. Dans le cas de participation à des hostilités des belligérants. 


Institut de Droit International, 1896: 


Sec. 6. Il est défendu d’attaquer ou empêcher le transport de diplo- 
mates ou courriers diplomatiques: 1. neutres; 2. accrédités auprès de 
gouvernements neutres; 3. naviguant sous pavillon neutre entre des 
ports neutres ou entre un port neutre et le port d’un belligérant. 

Au contraire, le transport des diplomates d’un ennemi accrédités 
auprès de son allié est, sauf le trafic régulier et ordinaire, interdit: 1. 
sur les territoires et eaux des belligérants; 2. entre leurs possessions; 
8. entre les belligérants alliés. 

Sec. 7. Sont interdits les transports de troupes, militaires ou agents 
de guerre d’un ennemi: 1. dans les eaux des belligérants; 2. entre leurs 
autorités, ports, possessions, armées ou flottes; 3. lorsque le transport 
se fait pour le compte ou par l’ordre ou le mandat d’un ennemi, ou bien 
pour lui amener soit des agents avec une commission pour les opérations 
de la guerre, soit des militaires étant déjà à son service ou des troupes 
auxiliaires ou enrôlées contrairement à la neutralité —entre ports 
neutres, entre ceux d’un neutre et ceux d’un belligérant, d’un point 
neutre à l’armée ou la flotte d’un belligérant. 

L’interdiction ne s’étend pas au transport de particuliers qui ne sont 
pas encore au service militaire d’uh belligérant, lors même qu’ils auraient 
l'intention d’y entrer, ou qui font le trajet comme simples voyageurs 
sans connexité manifeste avec le service militaire. 

Sec. 8. Entre deux autorités d’un ennemi, qui se trouvent sur 
quelque territoire ou navire lui appartenant au occupé par lui, est inter- 
dit, sauf le trafic régulier et ordinaire, le transport de ses dépêches 
(communications officielles entre autorités officielles). 

L’interdiction ne s’étend pas aux transports soit entre ports neutres, 
soit en provenance ou à destination de quelque territoire ou autorité 
neutre. 


Institut de Droit International, 1897: 


Sec. 34. Les transports illégaux d’agents, de militaires et de dépêches 
pour le compte d’un belligérant, assimilés jusqu’à présent aux faits de 
contrebande, seront traités comme service de transport interdit, selon 
la seconde partie du règlement international de la contrebande de guerre. 

Sec. 113. Pour qu’il y ait condamnation du chef de transport 
prohibé en temps de guerre, il faut: 

1. qu’un transport de contrebande soit à destination d’un belligé- 
rant; 
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2. qu'un service de transport interdit soit pour son compte; 

3. que l’objet transporté soit lui-même prohibé; 

4. que le navire soit pris en flagrant délit. 

Sec. 117. La contrebande, ainsi que toute chose illégalement trans- 
portée, sera confisquée, et les personnes et troupes illégalement trans- 
portées seront faites prisonnières. Le navire transportant ne sera 
condamné que: 

1. s’il fait résistance: 

2. s’il transporte illégalement des agents, des militaires ou des dé- 
pêches pour un belligérant. 


Institut de Droit International, 1906: 


Art. 7. Ne sont pas considérés comme espions de guerre mais 
doivent être traités comme prisonniers de guerre, s'ils sont capturés, 
les individus qui, malgré la défense du belligérant, se livrent à la trans- 
mission ou à la réception des dépêches par télégraphie sans fil entre les 
diverses parties d’une armée ou d’un territoire belligérant. Il doit en 
être autrement si la correspondance est faite sous de faux prétextes. 

Les porteurs des dépêches transmises par la télégraphie sans fil sont 
assimilés à des espions lorsqu'ils emploient la dissimulation ou la ruse. 

Les navires et les ballons neutres qui, par leurs communications avec 
l'ennemi, peuvent être considérés comme s'étant mis à son service, 
pourront être confisqués ainsi que leurs dépêches et leurs appareils. 
Les sujets, navires et ballons neutres, s’il n’est pas établi que leur cor- 
respondance était destinée à fournir à l’adversaire des renseignements 
relatifs à la conduite des hostilités, pourront être écartés de la zone 
d’opérations et leurs appareils saisis et séquestrés. 


International Law Association, 1920: 


Appendix ITI, Art. XLV. A neutral vessel shall be condemned and 
shall, in a general way, receive the same treatment as a neutral vessel 
liable to condemnation for carriage of contraband: 

(1) (a) If she is on a voyage specially undertaken with a view to the 

transport of individual passengers who are embodied in the armed forces 
of the enemy, or who are liable to serve therein by the law of their 
Municipal Government, or (b) if she is on a voyage specially undertaken 
with a view to the transmission of intelligence in the interest of the 
enemy. ° ‘ 
(2) If, to the knowledge of either the owner, the charterer, or the 
master, she is transporting a military detachment of the enemy, or one 
or more persons who, in the course of the voyage, directly assist the 
operations of the enemy. 

In the cases specified under the above heads, goods belonging to the 
owner of the vessel shall likewise be liable to condemnation. 

The provisions of the present Article do not apply if the vessel is 
encountered at sea while unaware of the outbreak of hostilities, or if the 
master, after becoming aware of the outbreak of hostilities, has had no 
opportunity of disembarking the passengers. The vessel is deemed to 
be aware of the existence of a state of war if she left an enemy port 
subsequently to the notification of the outbreak of hostilities to the 
Power to which such port belongs, provided that such notification was 
made in sufficient time. 

Appendix ITI, Art. XLVI. A neutral vessel shall be condemned and 
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shall, in a general way, receive the same treatment as would be applica- 
ble to her if she were an enemy merchant vessel: 

(1) If she takes a direct part in the hostilities; 

(2) If she is under the orders or control of an agent placed on board 
by the enemy Government; 

(8) If she is in the exclusive employment of the enemy Government; 

(4) If she is exclusively engaged at the time either in the transport 
of enemy troops or in the transmission of intelligence in the interest of 
the enemy. 

In the cases falling within the provisions of the present Article, goods 
belonging to the owner of the vessel shall be likewise liable to con- 
demnation. 

Appendix III, Art. XLVII. Any individual embodied in the armed 
forces of the enemy and liable to serve therein by the law of his Munici- 
pal Government who is found on board a neutral merchant vessel may 
be made a prisoner of war, even though there be no ground for the 
capture of the vessel. 

Accredited diplomatic agents (of the enemy Government) are exempt 
from capture. Other persons on board in the service of an enemy 
ove nen may be seized unless their innocent character be estab- 
ished. 


COMMENT 


These two articles in substance closely parallel Articles 45 and 46 of the 
Declaration of London, but are cast in a form which is believed to reflect 
more clearly the actual practice of States. Article 45 of the Declaration of 
London is based on the old notion which characterized certain types of 
unneutral service as the carriage of “contraband persons” or “analogues 
of contraband.” This terminology has largely passed out of modern usage 
and is not employed here. Article 46 of the Declaration grouped together 
various other types of unneutral service. In this Draft Convention, two 
types are segregated in Article 65: direct participation in hostilities and serv- 
ing as an-enemy troop transport. In both of these latter situations, it is 
believed that Article 65 correctly reflects existing law in asserting that the 
vessel may be treated as an enemy warship. In all other cases covered 
by Article 64, the less severe treatment as an enemy merchant vessel is 
the rule generally followed. Cf. in this connection the instructions to the 
British delegates at the London Naval Conference of 1908-1909, $ 34, British 
Parliamentary Papers, Misc. No. 4 (1909), Cd. 4554, p. 20 ff. and see General 
Comment on Section 5, supra, p. 499. 

In the following pages, the subject is first reviewed generally with an analy- 
sis of laws, regulations and prize decisions, and thereafter the subject of 
belligerent convoy is separately treated. The Declaration of London did not 
deal expressly with belligerent convoy and traditionally it has often been 
considered as a form of constructive resistance to visit and search which is 
an Independent ground of condemnation under Article 63 of the Declaration 
of London. It seems convenient, however, to deal with it in the instant 
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Article 64 (a) as comparable to sailing under other forms of enemy control. 
The consequence is the same under either classification. 

This Comment does not attempt an exposition of the famous Rule of the 
War of 1756 on which see Pares, Colonial Blockade and Neutral Rights, 
1789-1768 (1938), p. 180 ff.; 7 Moore, Digest of International Law, Sec. 1180. 

See also Comments on Articles 1 (i), 61, 62 and 63 (m). 

The concept of unneutral service as of a class of acts the commission of 
which by a neutral vessel justifies the latter’s seizure and condemnation by a 
belligerent and which are distinct from contraband carriage, is of recent 
origin. So is the term itself. Nevertheless, some of the particular acts 
comprised in that class have long been considered unneutral and a cause 
for condemnation. 

Thus, in 1636, the French captured and adjudged as good prize a vessel 
which had carried letters and packets to their enemies at Dunkirk. Lord 
Leicester, the English Ambassador in France, reported his conversation on 
this matter with a French Minister as follows: 


“Yet I wished him not to think of hindering the passage of his 
Majesty's packets and letters, to his ministers and others in Spain and 
Flanders, or elsewhere, for that would not be endured; whereupon he pro- 
fessed that they never had a thought of giving any impediment to the 
King’s affairs, and acknowledged that they had no reason to touch 
anything that belongs to his Majesty, only they were curious (which 
he thought he might justify) to visit English vessels; because their 
enemies communicate their advices and directions, by the means of the 
English, to the great prejudice of the state;’”—So, I having assured 
him that his Majesty would neither do them injustice, nor suffer any 
wrong done to himself, or his subjects, by this or any other nation, we 
parted. (Sir Chr. Robinson, Collectanea Maritima (1801), p. 46, n., 
citing Sydn. Lett., Vol. IT, p. 436.) 


Article I of the Franco-Dutch treaty of 1646 (6 Dumont, Corps Universel 
Diplomatique du Droit des Gens (1728), Part I, p. 342) forbade Dutch ships 
to transport men for the service of the enemies of France. For text, see 
Comment to Article 62 of this Draft Convention. Similar provisions were 
contained in other treaties of the time. See, in general, Hill, “The Origin 
of the Law of Unneutral Service,” 23 American Journal of International 
Law (1929), p. 56 ff. 

The British instructions and declarations in 1718, 1739, 1744 and 1756 
provided for condemnation as lawful prize of vessels carrying enemy soldiers. 
United States Foreign Relations, 1916, Supplement, p. 669. 

For cases of condemnation by British prize courts of American vessels 
chartered to the French Government, see 5 Moore, International Adjudica- 
tions, Modern Series (1933), pp. 256, 257, 259, 260. 

The Board of Commissioners which passed on the American claims under 
the Convention with France of July 4, 1831, as recorded in Kane’s Notes 
(pp. 46, 49; 5 Moore, op. cit., pp. 406, 408), held the following view: 
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I proceed to the cases in which the seizure and destruction of Ameri- 
can property was justified by the immediate bearing of the law of 
nations. ... 3d. À still more plain dereliction of the neutral character 
was that of an engagement in the transport service of an enemy of 
France; as where an American vessel was chartered by a government 
agent to carry supplies to the British garrisons in the West Indies, and 
was captured while performing that office. 


In the Hendric and Alida (1777), Hay and Marriott, 96, a Dutch vessel 
(neutral) bound from a Dutch port to a Dutch colony and carrying several 
foreign officers voyaging to the rebellious British colonies (the United States) 
for military service, who were sailing as ordinary passengers, was restored to 
the owners by the English prize court, but the presence of the officers on 
board was held to have been a suspicious circumstance justifying capture. 

In the Carolina (1802), 4 C. Rob. 256, a Swedish vessel which had been 
requisitioned and compelled to transport, under French control, French 
troops from Italy to Egypt in 1798, the master taking out insurance and 
obtaining supplies for the voyage, was kept for a long time under French 
control at Alexandria and released only on the approach of a British fleet. 
On the attempt to come out it was captured, and was lost while in the cap- 
tors’ possession, Claimants’ petition for indemnity, ete., rejected. The 
involuntary character of the service was immaterial, and the vessel remained 
under enemy control almost to the time of the capture; it was subject to 
condemnation. 

In the Friendship (1807), 6 C. Rob. 420, an American vessel was carrying 
90 passengers from the United States to France, 84 of whom were French 
military officers and seamen whose passage had been arranged and paid for 
by French Government representatives in the United States, and one of 
whom was invested with some police power over the others on board. Very 
little cargo was carried. The vessel was condemned as a transport hired by 
the enemy, and its cargo was also condemned, but the court said that “it 
would be a very different case if a vessel appeared, to be carrying only a few 
individual invalided soldiers or discharged sailors, taken on board by chance 
and at their own charge.” 

In the Orozembo (1807), 6 C. Rob. 430, an American vessel carrying three 
enemy military persons and two civil functionaries to an enemy colony was 
condemned. The possible ignorance of the master or the owner of the true 
character of the passengers was held immaterial, and the case of the Carolina 
was cited as establishing that the presence of mens rea was unnecessary. 

In the Atalanta (1808), 6 C. Rob. 440, a neutral vessel was carrying from 
Batavia (enemy port) to Bremen (neutral port) a packet containing dis- 
patches from the Government of the Isle of France (enemy colony) to the 
French Minister of the Marine. The packet had been taken aboard by the 
master and concealed by the second supercargo. The vessel and the cargo 
were condemned. A fraudulent concealment of the packet was established. 
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It was immaterial whether the dispatches were on military matters or on 
civil matters affecting the conduct of war (the needs of a colony; actually, the 
dispatches were found to be of military nature). Dispatches may be more 
dangerous than arms. The court referred to the case of the Constitution 
(Lords, 14 July 1802) as direct authority. Cargo condemned as belonging 
to the owner whose agents were guilty of the service. 

The case of the Constantia (1808), 6 C. Rob. 461, n., was similar to the 
preceding case. In the Susan (1808), 6 C. Rob. 461, n., an American vessel 
bound from Bordeaux to New York was carrying, the master being ignorant 
of the contents, a letter to the Prefect of the Isle of France providing for the 
payment of his salary. The vessel was condemned; the court spoke of the 
master’s negligence and also imputed fraud to him in view of his failure to 
produce the letters voluntarily at once. The cargo was not condemned, but 
the master’s private adventure was not allowed. In the Hope (1808), 6 C. 
Rob. 461, n., an American vessel bound from Bordeaux to New York was 
found carrying dispatches to the Governments of the French West Indies and 
the Isle of France, as well as a French military officer of rank. The court 
condemned the vessel, disbelieving the master’s protestations of innocence, 
but restored the cargo, as the master was not a cargo agent. 

In the Caroline (1808), 6 C. Rob. 461, a neutral vessel was found carrying 
dispatches from the French Minister and consul in the United States to the 
French Government. The court distinguished the cases of communication 
with the colonies (where the test, incidentally, according to the court, is not 
the importance of this or that letter but whether it is “on the public business 
of the State, and passing between public persons on the public service’’), 
since diplomats enjoy the special protection of the law, and since there is no 
right to presume the hostile character of the dispatches—there is reliance on 
the integrity of the neutral State. Moreover, the interests of the neutral 
State are to be considered. But the captors have the right to intercept and 
examine the papers. The vessel was restored with an award of expenses to 
the captors. ‘ - 

In the Madison (1808), Edw. 224, an American vessel carrying (among the 
papers found on board and transmitted by the captors to the British Govern- 
ment for examination) a dispatch from the Danish (enemy) Government to a 
Danish consul in America, transmitted through the American Minister in 
Paris, was restored, on the same principle as in the case of diplomatic dis- 
‘patches, with an award of expenses to the captors. 

In the Rapid (1810), Edw. 228, an American vessel bound from New York 
to Tonningen was carrying a dispatch to the Dutch Colonial Minister under 
commercial cover. The letter, together with many others which had been 
taken aboard in the neutral country, was given up by the master at the time 
of the capture. The character of the writer was not strictly official. The 
court said that the degree of caution required of the master varies with the 
circumstances, and that in view of the foregoing circumstances the case was 
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excepted from the general rule not permitting the master to plead ignorance. 
The vessel was restored, with an award of expenses to the captors. 

In the Rebecca (1811), 2 Acton 119, an American vessel chartered by the 
Dutch Government and on a voyage with Dutch civil officers and a cargo 
from Java to the Dutch factory in Japan was condemned (in Calcutta) be- 
cause (1) it was engaged in enemy colonial trade contrary to the Orders in 
Council of 1807, and (2) became incorporated, by the nature of employment, 
into the Dutch merchant marine. The decree was affirmed by the Lords 
Commissioners of Appeals. Cf. The Hart (1865), 3 Wall. 559. 

During the Crimean War the Creta was condemned by a Hong Kong court 
for transporting shipwrecked Russian officers for remuneration. Katchen- 
ovsky, Prize Law, Eng. tr. (1867), p. 156. 

In many cases decided by the United States Supreme Court (e.g., The 
Julia (1814), 8 Cranch 181; The Aurora (1814), 8 Cranch 203; The Hiram 
(1814), 8 Cranch 444; The Ariadne (1817), 2 Wheat. 143) it was held that 
American vessels sailing with enemy licenses are subject to condemnation, 
and the nature of the offense was likened to that of trading with the enemy. 
Nevertheless, these cases have been cited for the proposition that neutral 
vessels sailing with enemy licenses would be condemnable. Holland, A 
Manual of Naval Prize Law (1888), note to Art. 19 (2); United States Naval 
War College, International Law Topics and Discussions, 1905, p. 178; ef. 
The Adula (1900), 176 U. S. 361. 

In 1847 Secretary of State Buchanan, threatening to withdraw from 
British mail vessels the privilege of entering Vera Cruz, because one of these 
vessels had brought in a Mexican general, declared: 

British mail steamers ean not be suffered to bring to Vera Cruz either 
Mexican citizens or the subjects of any other nation, for the purpose of 
engaging in the existing war on the part of Mexico against the United 
States. A neutral vessel which carries a Mexican officer of high military 
rank to Mexico, for the purpose of taking part in hostilities against our 
country, is liable to confiscation, according to the opinion of Sir William 
Scott, in the case of the Orozembo . . . and this even although her cap- 
tain and officers were ignorant that they had such a person on board. 
(Buchanan to Bancroft, Sept. 14, 1847.) 

Great Britain, apparently, did not object to the principle expressed. 7 
Moore, Digest of International Law (1906), pp. 752-754. 

In 1865 an Ecuadorean prize court condemned an American vessel which, 
with the complicity of the master but without the knowledge of the owners, 
had engaged in hostilities on the side of insurgents. The Department of 
State was inclined to the view that the innocence of the owners should have 
prevented condemnation, but admitted that the contrary view could be sup- 
ported by good arguments and that the sentence was not “manifestly out- 
rageous.”” Memorandum approved by Secretary of State Seward, 7 Moore, : 
op. cit., pp. 411-413. 

The French Instructions of July 25, 1870, Art. 6, provided for the seizure 
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and confiscation of neutral vessels transporting for enemy account or destina- 
tion contraband, official dispatches or troops. The supplementary instruc- 
tions of 1870 added that the transportation of the dispatches of an enemy 
diplomatic agent residing in a neutral country does not make a neutral vessel 
a prize. Barboux, Jurisprudence du Conseil des Prises pendant la guerre 
1870-1871 (1872), pp. 138, 151. 

The British (Holland’s) Manual of Naval Prize Law (1888), op. cit., 
assimilated to an enemy vessel “‘any Vessel sailing under a Licence of the 
Enemy Government,” Art. 19 (2), and under the heading of ‘neutral vessels 
in enemy service” provided for the capture and confiscation of vessels (to- 
gether with the owner’s part of the cargo) guilty of carrying enemy military 
persons and enemy dispatches, except ambassadors travelling between the 
enemy and a neutral State and communications passing between the enemy 
government and its ambassadors and consuls in neutral States or a neutral 
government. The master’s ignorance of the fact of carriage, or compulsion 
by the enemy, is no excuse. ‘‘Enemy’s Despatches” were defined as any 
official communications, important or unimportant, passing between officers, 
military or civil, in the service of the enemy on public affairs. Arts. 88 to 
105. 

In 1894 a British vessel, the Kowshing, carrying Chinese troops, was asked 
by a Japanese cruiser to proceed to a Japanese port, and after refusing 
(owing to compulsion exercised by the Chinese officers on board) was des- 
troyed by the Japanese. 1 Revue Générale de Droit International Public 
(1894), p. 464. 

The Spanish Instructions of 1898 provided for the capture of vessels carry- 
ing letters and communications of the enemy, unless the vessel was in the 
mail service and the letters were carried with the public correspondence; of 
vessels carrying enemy officers, troops or seamen; of vessels employed in 
watching the operations of war, under enemy charter or for payment; and of 
vessels assisting in enemy operations. Art. 10 (6-9), United States Naval 
War College, International Law Documents, 1925, pp. 172, 175, 176. 

The United States Naval War Code of 1900 provided in Article 16 for the 
capture or destruction of neutral vessels in the military or naval service of 
the enemy or under enemy control for military or naval purposes, while in 
Article 20 it provided for the seizure of neutral vessels carrying hostile dis- 
patches when sailing as a dispatch vessel practically in the service of the 
enemy; however, mail steamers under neutral flags carrying such dispatches 
in the regular and customary manner either as a part of their mail in their 
mail bags, or separately as a matter of accommodation and without special 
arrangement or remuneration, were exempted from seizure or detention, 
except upon clear grounds of suspicion of a violation of the laws of war with 
respect to contraband, blockade, or unneutral service, in which case the mail 
bags were to be forwarded with seals unbroken. United States Naval War 
College, International Law Discussions, 1903, pp. 106, 107. 
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The Russian Prize Regulations of 1895 provided for condemnation of 
neutral vessels carrying military forces of the enemy to enemy destination 
(unless it was proved that the master did not know of the declaration of war) 
or taking part in enemy hostile operations. Art. 11 (1c) (4); see also Art. 12 
concerning cargo; 1 Hurst and Bray, Russian and Japanese Prize Cases 
(1912), p. 311. The Russian Order of February 14, 1904, declared in Art. 7: 


The following acts, forbidden to neutrals, are assimilated to contra- 
band of war:—The transport of enemy troops, despatches and corre- 
spondence, and the supply of transportsand warships to the enemy. 
(Tbid., p. 348.) 


In the Thea, the Russian Supreme Prize Court held a neutral vessel engaged 
in enemy coastwise trade and chartered to an enemy national not subject to 
condemnation. Jbid., p. 96. In the Calchas it held that the carriage of 
sealed mail bags from a neutral port containing enemy government corre- 
spondence not likely to influence the progress of military operations was not a 
reason for condemning a neutral vessel. It was held that Article 7 of the 
Order of 1904 was not intended “to abolish the acknowledged privileged 
rights of mail steamers, or to annul the Regulations established by the Uni- 
versal Postal Union for the benefit of all nations.” Ibid., p. 118. The 
Calchas was followed in the St. Kilda, ibid., p. 188, where the circumstances 
were similar. 

The Japanese Regulations of March 7, 1904, assimilated to enemy ships 
vessels used by the enemy, even as the result of intimidation, and vessels 
sailing under special enemy license (Art. 6). Ships under special Japanese 
license were assimilated to Japanese ships (Art. 7 (1)). Enemy troops and 
all other persons who were being carried for the purpose of being engaged in 
enemy military affairs were declared to be contraband persons (Art. 11). 
All kinds of official documents passing on public business between enemy 
government officials except those passing between the enemy government 
and its ministers and consuls in a neutral country or a neutral government, 
were declared to be contraband documents (Art. 12). A vessel carrying 
contraband persons, documents or goods in ignorance of hostilities was 
exempted from capture (Art. 38). Vessels carrying contraband persons or 
documents were to be condemned together with the owner’s part of cargo, 
unless the master be clearly proved not to have been aware of the nature of 
the persons or documents and not to have been guilty of negligence (Art. 42). 
Any vessel equipped for enemy use for hostile purposes was to be condemned 
together with the owner’s part of cargo (Art. 37 (4), 46), as well as any vessel 
(together with owner’s part of cargo) scouting or conveying information for 
the enemy’s benefit or guilty of conduct clearly assisting the enemy in some 
other way (Art. 37 (5), 47). Any vessel under enemy convoy was to be 
condemned together with her cargo (Art. 37 (7), 49). 2 ibid., p. 422 ff. 

In the Nigretia, a neutral vessel chartered by an enemy subject to carry 
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from China to Russia two Russian naval officers (paroled by China) in dis- 
guise, with the knowledge of the master, was condemned by the Japanese 
prize court, together with the charterer’s cargo. Ibid., p. 201. In the In- 
dustrie, a neutral vessel chartered by a neutral but pro-Russian newspaper 
owner and cruising near the Japanese fleet with the purpose of conveying the 
information so gathered to the enemy was condemned. ‘There was also a 
contract of sale of the vessel to the enemy government. Jbid., p. 323. In 
the Quang-Nam, a neutral vessel was found in a locality where Japanese 
_ Military information might be obtained. The vessel had been observed to 
make strange movements, and its officers declared that they suspected the 
vessel to have been chartered by the Russian Government. The vessel was 
condemned. Ibid., p. 343. In the Australia, a neutral vessel carrying 
Russian Government and private cargo to Russia under charter to a Russian 
corporation, with a Russian official on board, was held to be under enemy 
government charter. The vessel and its cargo were condemned as enemy 
vessel and cargo. Ibid., p. 378. In the Montara, a neutral vessel chartered 
during the war by a Russian corporation with the permission of the Russian 
Government to carry trade closed in peace to foreign vessels was held to be a 
vessel sailing with a special enemy license, and was condemned, together 
with its cargo, as having acquired enemy character. Ibid., p. 403. 

During the Russo-Japanese War a British vessel, the Haimun, was char- 
tered by a Times correspondent and having been equipped with wireless 
apparatus, cruised near the Russian naval forces sending off news. On 
April 2/15, 1904, Admiral Alexeiev, the Russian commander, published a 
notice reading as follows: 


In case neutral vessels, having on board correspondents who may 
communicate war news to the enemy by means of improved apparatus 
not yet provided for by existing conventions should be arrested off the 
coast of Kwantung or within the zone of operations of the Russian fleet, 
such correspondents shall be regarded as spies and the vessels provided 
with wireless telegraph apparatus shall be seized as lawful prize. (Unit- 
ed States Foreign Relations, 1904, p. 729.) 


The United States and Great Britain took note of the declaration reserving 
their rights under international law in case their nationals or vessels were 
seized under it. Ibid., pp. 729, 333. 

When, in 1905, Great Britain protested against the allegedly irregular 
actions of two Russian auxiliary cruisers in the Red Sea, it proposed to the 
Russian Government, which pleaded inability to get in touch with the eruis- 
ers, that the necessary orders to abstain from certain types of conduct be 
conveyed by a British cruiser, and the offer was accepted by Russia. State- 
ment of the Marquess of Lansdowne in the House of Lords, July 31, 1905, 
150 Parliamentary Debates, 4th ser., p. 891. It was not stated that the 
consent of the Japanese Government had also been obtained, and there was 
no intimation that the use of a British cruiser for such a purpose could be 
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regarded as a violation of neutral duties. Query, whether such action by a 
neutral merchant vessel without the consent of the other belligerent could be 
regarded as unneutral service. 

The question of the codification of rules concerning unneutral service was 
placed on the agenda of the London Naval Conference of 1908-1909. The 
preliminary memoranda of the participant governments disclose much 
vagueness of thought on the subject. See especially the Austrian memo- 
randum, British Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, p. 22, 
and the French memorandum, btd., p. 31, which considered unneutral 
service as an aspect of contraband carriage. The British, in summarizing 
the views of the various governments, noted that none proposed the assimila- 
tion of a vessel guilty of unneutral service to an enemy warship. The base 
of discussion proposed by the British provided for the capture of a neutral 
vessel transporting enemy military detachments, isolated military persons, 
civil officers and agents of the enemy, or enemy diplomatic pouches, even if 
that were not the special purpose of the voyage; and for the treatment as an 
enemy vessel of a neutral vessel in the entire or special service of the enemy. 
Ibid., p. 107. This proposal was thought to be too rigorous by other delega- 
tions. See, e.g., ibid., p.165. The text of the Declaration as finally adopted 
represented a compromise which included the provision for taking off mem- 
bers of enemy armed forces without capturing the vessel (Art. 47), although 
Crowe, a British delegate, declared that Great Britain had never wished to 
admit that a person under the protection of a neutral flag could be so given 
up (zbid.). See, in this connection, the Comment on Article 62, supra. 

Although the text of the Declaration of London in no case assimilated a 
vessel guilty of unneutral service to an enemy warship, the General Report, 
commenting on Article 46, admitted that a vessel taking a direct part in 
hostilities is subject to all the risks of warfare. Jbid., pp. 362-364. The 
question of the Rule of 1756 was left open. Ibid. 

The German Prize Ordinance of 1909 (made public in 1914) contained pro- 
visions in regard to unneutral service in general conformity with the Declara- 
tion of London. Arts. 48 to 56; Huberich’ and King, The Prize Code of the 
German Empire as in force July 1,1915. In addition, it adopted the Rule of 
1756 by providing that a neutral vessel engaged in a trade only permitted to 
it since the outbreak of the war or within two months prior thereto was to be 
regarded as of enemy character (Art. 16a); provided for the use of force 
against a neutral vessel taking direct part in the hostilities (Art. 55a); and 
added that in the cases of unneutral service described in terms similar to 
those of Article 46 of the Declaration of London the ship was to be considered 
guilty so long as it was used for such purposes even if at the time of 
capture she was not transporting troops or transmitting intelligence 
(Art. 55). 

Other prize regulations issued by various Powers before and during the 
World War on the whole followed the principles laid down in the Declaration 
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of London. The German (see supra), the Austro-Hungarian, the American, 
the French, and the Japanese rules continued to distinguish the two types of 
unneutral service distinguished in Articles 45 and 46 of the Declaration of 
London; the Chinese and the Rumanian rules failed to mention the distinc- 
tion, while the Italian Rules of 1917, Article 54, assimilated all vessels guilty 
of unneutral service to enemy vessels. Verzijl, Le Droit des Prises de la 
Grande Guerre (1924), pp. 952-958; United States Naval War College, 
International Law Documents, 1925, pp. 170-178. The United States In- 
structions of 1917, Article 35, stated: ‘ Unneutral service is service rendered 
by a neutral to a belligerent contrary to internationallaw. Itisin its nature 
indirect or direct.” Jbid.,p.170. Article 36 of thesame Instructions differed 
from the Declaration of London by making a vessel transporting with the 
knowledge of the owner, of the charterer (or agents thereof), or of the 
master, “one or more persons who are embodied in the military or naval 
service of the enemy and who are en route for military service of the enemy 
or to a hostile destination,” guilty of indirect unneutral service; as well as 
specifically including a person transmitting, under the same circumstances as 
to knowledge, information in the interest of the enemy by radio or otherwise. 
Ibid., p.173. The Japanese Regulations of 1914, Article 79, provided that a 
vessel performing unneutral service in ignorance of the war might be, if 
necessary, compelled to change its route. Jbid., p. 175. The Rumanian 
Prize Code of 1917 extended the concept of unneutral service to include such 
acts as sailing with the exclusive aim of furnishing supplies to enemy terri- 
tory or troops; the carriage of spies; the making of unnecessary acoustic or 
optic signals; deviation from course; sailing for enemy territory with papers 
showing neutral destination. Verzijl, op. cit., p. 961. 

In 1917 Germany amended its Prize Ordinance to make neutral vessels 
sailing in the interest of enemy belligerency (Kriegfiihrung) guilty of un- 
neutral service (Art. 55c); in 1918 a further amendment embraced neutral 
vessels sailing under the flag of a neutral country the greater part of whose 
tonnage was sailing in enemy interest (Art. 55c). Verzijl, op. cit., p. 959. 
The last provision was retaliatory (see Comment on Article 23, supra), and 
was in turn followed by a retaliatory French decree of August 27, 1918, 
declaring guilty of unneutral service neutral vessels sailing under enemy 
safe-conducts not recognized by the Allies. 25 Revue Générale de Droit In- 
ternational Public (1918), Documents, p. 45. A similar decree, not mention- 
ing retaliation, was issued by Italy on October 10, 1918. Jbid., p. 59. The 
French and the Italian decrees in question were actually merely adopting 
in substance the British and the Japanese rule involving enemy licenses, 
discussed supra. 

The penalty of belligerent condemnation attending unneutral service has 
frequently been recognized in the rules and proclamations of neutral States. 
The following examples may be cited (and cf. the Comments on Articles 11 
and 12, supra): | 
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Transportation of troops or members of the armed forces of a belligerent: 


Austria, 1803, Arts. 4 and 5, Dedk and Jessup, Collection of Neutrality 
Laws (1939), p. 38; 1854, Sec. 3, tbid., p. 43; 1870, Sec. 1, ibid., p. 47. 
Great Britain, 1859, ibid. , p. 160; 1861, ibid., p- "161: 1870 f., ' ibid. . pp. 162 
and 165; Ionian Islands, 1824, ibid., p. 384. 

China, 1904, See. 7, ibid., p. 387 (diplomats expressly excepted). 

Denmark, 1803, Sec. 16, ibid. p. 467; 1894, Sec. 6, ibid., p. 493; 1904, 
Art. 3, ibid., p. 505. 

Hanover, 1794, et 2037, tbid., p. 630. 

Hamburg, 1778, Art. XIII, ibid., p. 635. 

Hanover, 1854, Art. II, ibid. , p. 640. 

Prussia, 1781, Art. 5, ibid. , DP. "651. 

Haiti, 1898, ibid., p. 686. 

Japan, 1870, Art. V ibid., p. 737. 

The Netherlands, 1911, re , p. 802; 1914, ibid., p. 805. 

Norway, 1854, ibid., p. 8 

Sweden, 1800, "See. 9, ed p. 950; 1804, Sec. 8, ibid., p. 954; 1854, Sec. 6, 
ibid., p. 956 : 1904, Sec. 6, ibid., p. 961. 

United States, 1870, ibid., p. 1192; 1914, ibid., p. 1204. 

Venezuela, 1898, Art. 2, tbid., p. 1295. 


Carrying despatches for a belligerent, frequently with the exception of the usual 

mail bags: 

Denmark, 1904, Art. 4, ibid., p. 505; 1898, Sec. 2, p. 526. 

Hanover, 1854, "Art. 4, “ibid. D. 640; "1861, “ibid. , p. 642. 

Prussia, 1854, ibid. ; p. 656; 1861, ibid. , p. 658. 

Tuscany, 1854, Art. 3, ibid. SD: 714. 

The Netherlands, 1898, ibid. ., p. 818; 1904, ibid., p. 799; 1911, ibid., p. 802; 
1914, ibid., p. 805; 1854, tbid., D. ‘812; 1861, ibid., p. 815. 

Norway, 1854, Art. 2 ibid., p. 835. 

Spain, 1854, Art. Il, ibid., 4 933; 1861, sec. v, zbid., p. 934; 1870, sec. 
viii, zbzd., p. 935. 

Sweden, 1854, Sec. 6, ibid., p. 956; 1904, Sec. 6, tbid., p. 961. 

Venezuela, 1898, Art. 2, ibid., p. 1295. 


Transmitting military intelligence: 
Greece, 1914, ibid., p. 670. 


Piloting or directing a warship: 

Great Britain, 1870, ibid., p. 143; and cf. for interpretations of the Foreign 
Enlistment Acts, Burton v. Pinkerton, [1867] L. R. Q. Exch. 340; Letter 
of the Foreign Office, Nov. 25, 1904, United States Naval War College, 
International Law Topics and ‘Discussions, 1905, p. 175. 


Accepting belligerent charter: 


China, 1904, Secs. 4-5, Deák and Jessup, op. cit., p. 387. 
Denmark, 1904, Art, 3, ibid., p. 505. 

Great Britain (Ionian Islands), 1824, tbid., p. 334. 
Uruguay, 1914, Art. 3, tbid., p. 1276. 


À very complete statement was made by Denmark in 1914 (ibid., p. 486): 
Art. 6. It is prohibited Danish vessels: 
1. To sail with the special purpose to transport single persons which 
[sic] are enlisted in one of the belligerent power’s armed forces or to carry 
news in the interest of any of the belligerent powers. 
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2. To transport a military detachment or. subjects of belligerent 
powers which during the journey directly assist the operations of one of 
the belligerent powers. 

3. To take part in the hostilities. 

4. To be under command or control of an agent which has been placed 
on board by one of the belligerent powers. 

5. To take time charter or in any other way wholly take charter for 
the use of one of the belligerent powers during the war. 

6. Forcibly to resist against an entitled execution of the right of stop- 
ping, searching, and confiscating by armed vessels belonging to one of the 
belligerent powers. 


The numerous World War cases involving unneutral service will now be 
considered in outline form. 

The Heina, Fauchille, Jurisprudence française en matière de prises mari- 
times (1919), pp. 119, 409; supplying German naval forces; under control 
of German agent on board; vessel and cargo condemned; owner’s innocence 
immaterial. Art. 46 of Declaration of London. 

The Evangelistria, tbid., p. 281; supplying gasoline to enemy submarines; 
condemned; Art. 46 of the Declaration of London. 

The Adelphotts, tbid., p. 383; neutral vessel; attempt to supply gasoline to 
enemy submarines; vessel condemned; cargo belonging to an innocent 
neutral shipper released. 

The Pao-Hing-Lie, ibid., p. 488; supplying oil to German cruisers; con- 
demned. 

The Thor, 1 British and Colonial Prize Cases, p. 229; carrying coal to supply 
enemy warships; supercargo an enemy agent; master and owner innocent, 
but charterer had knowledge; condemned under Art. 46 of the Declaration 
of London. 

The Alwina, [1918] A. C. 444; carrying coal with intent to supply enemy 
warships; contraband but not unneutral service under Art. 46 of the Declara- 
tion of London; voyage abandoned; ship restored. 

The Pontoporos, 1 British and Colonial Prize Cases, p. 371; Greek vessel 
captured by German cruisèr and used as collier; navigated by enemy officers; 
recaptured by the British; not condemned because of compulsion. The 
Carolina (see supra, p. 660) distinguished and doubted; no contract here; 
Art. 46 of the Declaration of London presupposes mens rea. 

La Bella Scutarina, Fauchille et Basdevant, Jurisprudence italienne en 
matière de prises maritimes (1921), p. 45; Albanian vessel, evidence held to 
show it was voyaging to supply gasoline and information to enemy sub- 
marines and aircraft; Art. 45 (2) of the Declaration of London; vessel and 
cargo condemned. 

The Chrysopolis, ibid., p. 162; Greek vessel forced to supply crates of eggs 
to two enemy submarines; restored in view of compulsion. 

The Nilos, ibid., p. 234; unneutral service (supplying) held not proved. 

The Persepolis, Fauchille, Jurisprudence francaise, op. cit., p. 212, and 2 
Ministère de la Marine, Décisions du Conseil des Prises (1928), p. 384; Per- 
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sian vessel in enemy port; irregular papers; no explanation of reasons for 
presence; raised presumption of hostile character of business; condemned. 
Cf. The Alfonso XIII, Fauchille, op. cit., p. 354. 

The Iro-Maru (French prize court), 2 Ministère de la Marine, Décisions du 
Conseil des Prises, p. 123; Allied vessel (Japanese) chartered to transport 
enemy consul from China to Siam with enemy despatches; condemned; 
semble, lack of knowledge of purpose by owners irrelevant; Art. 45 of the 
Declaration of London. 

The Zambesi, 1 British and Colonial Prize Cases, p. 358; British vessel; in 
ignorance of war with Germany (but knew of war between Germany and 
Russia); subchartered to carry a German official with dispatches from 
one German colony to another; condemned; ignorance under the circum- 
stances Immaterial. 

The Bangor, 2 ibid., p. 206; neutral vessel; fitted out to render services to 
German warships; destruction of papers, of wireless code and messages, etc. ; 
condemned. 

The Federico, Fauchille, Jurisprudence française, op. cit., pp. 19, 287; Span- 
ish vessel voyaging specially to transport German and Austrian reservists 
returning to their countries, sailing from Spain to Italy; condemned under 
Art. 45 of the Declaration of London; comment in the General Report to the 
Declaration (see Comment on Article 62, supra, for text) re reservists ap- 
parently disregarded; terms of the Declaration “clear and precise.” 

The Olympia, ibid., p. 123; Greek vessel; no papers; seven Turkish soldiers 
hidden on board with a Turkish Government letter, arms, etc., condemned 
under Arts. 45 and 46 of.the Declaration of London. See also The Schooner 
A, tbid., p. 438. 

The Svithiod, [1920] A. C. 718; carriage of a German merchant marine 
officer between neutral countries and at own expense (as stowaway); no 
condemnation. 

The Christian Boles, Verzijl, op. cit., p. 977 (Japanese prize court); neutral 
vessel transporting German reserve army physician returning to Germany 
under a false name as supercargo; no condémnation. 

The Island, 2 Entscheidungen des Oberprisengerichts in Berlin (1921), p. 8; 
enemy vessel seized by British and released on condition of being chartered 
to a British corporation; condemned as in effect being, under the circum- 
stances, under enemy government charter, element of compulsion immaterial. 

The Esperanza, ibid., p. 169; charter, though not yet in force at moment of 
capture, to an enemy corporation (the same as in the preceding case) with 
enemy government connections; condemned. 

The Draupner, ibid., p. 162 (also The Asta, and The Saga, ibid., p..162, n.); 
chartered to an enemy corporation under circumstances different from 
those in the two preceding cases; no condemnation. 

In the Gelderland, No. 1, ibid., p. 211, and the Alkor, ibid., p. 313, the Ger- 
man court held that sailing in the enemy (English) interest was not equiva- 
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lent to sailing in the interests of enemy belligerency under the decree of 1917 
(see supra) and did not justify condemnation. 

In the Benguela, ibid., p. 260, the German prize court held that no damages 
could be awarded for destruction of vessel reasonably suspected of being 
guilty of unneutral service (sailing on behalf of the enemy government under 
the direction of the enemy admiralty), even if such service could not be proved 
in à prize court. 

The Halil (Austro-Hungarian prize court), Verzijl, op. cit., pp. 981, 988; 
freight service for enemy government, no written contract apparently found, 
but some kind of contract assumed; condemned; plea of requisition under 
compulsion held immaterial, as in that case it was an enemy vessel. See also 
Segler unbekannien Namens, ibid., p. 982. 

The Proton, 2 British and Colonial Prize Cases, p. 107; owner of neutral 
vessel in close relations with enemy government, possibly under enemy or- 
ders; condemned; but on appeal, [1918] A. C. 578, no mention of unneutral 
service (enemy ownership). 

The Hanametal, 1 British and Colonial Prize Cases, p. 347; intention to 
carry enemy non-combatants from enemy port about to be besieged; held not 
to constitute unneutral service; no condemnation. 

The Leif Gündersen, 2 Ministère de la Marine, Décisions du Conseil des 
Prises, p. 141; carriage of enemy diplomatice dispatches (not by mail) from 
enemy (German) diplomats in Cuba and Brazil to the enemy Foreign Office; 
held by French prize court to be unneutral service, where dispatches were 
with belligerent purposes; vessel condemned; cargo restored. 

The Nicolae (Rumanian prize court), Verzijl, op. cit., p. 993; a neutral 
vessel seized by the enemy and used by him is not exempt, on the ground of 
compulsion, from condemnation. 

In the case of the Columbian, the German Government justified the de- 
struction of the vessel, after the ship’s papers and the persons on board had 
been saved, because the ship had sent wireless messages reporting the location 
of a German submarine and had thus “voluntarily placed herself in the serv- 
ice of the submarine-defense forcés of the enemy, and had in so doing taken 
direct part in hostilities.” United States Foreign Relations, 1916, Supple- 
ment, p. 325. The German Government also explained the destruction of 
the Norwegian ship Delto on the ground that it was chartered by the Italian 
Government and therefore came within Article 46 (1) of the Declaration 
of London. Ibid., p. 327. 

The British Government’s memorandum to the United States of July 15, 
1916, contained the following statement: 


3. As His Majesty’s Government read the history of the matter, it 
has always been admitted that in certain circumstances the carriage of 
persons in the employment of a belligerent on a neutral ship exposes the 
vessel to capture and condemnation in the prize court. There is no 
doubt that this is so if the neutral ship is in the actual service of the 
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enemy as a transport, and it was also held to be so, when the vessel was 
not in the enemy service, if the master knowingly took for the enemy 
government, or its agents, persons or papers of such a character and 
destination that the transporting of them under the neutral flag was an 
actual belligerent service to the enemy state. The foundation of this 
doctrine is that by rendering services of this nature to a belligerent 
state the ship forfeits her neutral character. (/b7d., p. 654.) 


Generally speaking, the World War cases did not deal in a clear manner 
with the question of condemnation of cargo, but frequently the cargo was 
condemned without much inquiry into its ownership. See Verzijl, op. cit., 
p. 994. 

After the World War, several cases of neutral vessels sunk by German 
submarines were passed upon by the mixed arbitral tribunals, and in at least 
three cases the sinkings of neutral vessels carrying contraband under enemy 
charter were held to be justifiable, since such vessels could be treated as 
enemy vessels under Article 46 of the Declaration of London. Maroul: v. 
Germany, Greek-German Mixed Arbitral Tribunal, 8 Recueil des Décisions 
des Tribunaux Arbitraux Mixtes, p. 345; Costomenis and Valmadis v. Ger- 
many, ibid., p. 848; Embiricos v. Germany, 10 tbid., p. 104. 

At The Hague in 1928, the members of the Commission of Jurists were 
agreed that the transmission of military information by a neutral vessel’s 
radio would justify the imposition of penalties upon such vessel. They 
were not unanimous, however, upon the nature of the penalties or upon the 
time during which the offense should be subject to punishment. Article 6 
of the Radio Rules (quoted supra under COMPARABLE TEXTS) was adopted 
subject to a reservation by the Netherlands Delegation. (See Hague Re- 
port, 1923, pp. 60-63, 124-129, 236). It will be noted that paragraph 1 of 
Article 6 of the Hague Rules characterizes transmission by radio of military 
intelligence ‘‘for the immediate use of a belligerent” as a hostile act, which 
renders the vessel or aircraft liable to be fired upon. In terms of Article 65 
of this Draft Convention, this type of action constitutes a “direct part in 
hostilities” justifying the belligerent in treating the vessel as an enemy war- 
ship. Under paragraph 2 of Article 6 of the Hague Rules, more remote aid 
through transmission of military intelligence merely subjects the vessel to 
capture and condemnation but is somewhat more severe than the provisions 
of paragraphs (c) and (d) of Article 64 of this Draft Convention in that 
knowledge or consent of those in charge of the vessel is not required. 

The question of unneutral service is fully covered in the French Instruc- 
tions of 1934 and the Italian War Law of 1938. The French Instructions 
provide: 

Art. 2. Navires de commerce ennemis ou neutres. Vous n’attaquerez 
un navire de commerce ennemi ou neutre que dans l’un des cas suivants: 
1. S'il se livre en fait à des actes de guerre tels que mouillage ou drag- 


age de mines, rupture de câbles sous-marin, visite de navires neutres, 
attaque de navires de commerce battant le pavillon français ou allié, etc. 
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2. Vil participe aux opérations de guerre de l’ennemi en lui donnant 
par radiocommunication, ou par tout autre procédé, des renseignements 
destinés à son usage immédiat (par exemple en lui signalant votre prés- 
ence, en l’aidant à régler son tir, ete.). 

3. S'il refuse de s'arrêter pour se soumettre à la visite dans les condi- 
tions définies à l’article 92. 

4. Pil n’exécute pas l’ordre de déroutement dans les conditions 
définies à l’article 109. 

5. Si malgré les ordres reçus, il use de ses appareils de radiocommuni- 
cation dans les conditions définies à l’article 68... . 

Vous n’attaquerez pas un navire de commerce pour le seul motif 
qu’il est armé défensivement. 

Art. 61. Vous capturerez tout navire de commerce neutre: 

1. Qui prend part aux hostilités. 

2. Qui prend une part directe au ravitaillement des forces armées de 
lennemi. 

3. Qui est affrêté en totalité ou en partie par le Gouvernement en- 
nemi. 

4, Qui est affecté au transport de troupes ennemies ou à la trans- 
mission de renseignements dans l'intérêt de ennemi. 

Art. 62. Vous capturerez tout navire de commerce neutre qui 
voyage spécialement dans le but soit de transporter des passagers indi- 
viduels susceptibles de servir dans la force armée de l'ennemi, ou des 
agents de l’État ennemi, soit de transmettre des renseignements dans 
l'intérêt de ennemi, soit de coopérer de toute autre manière au succès 
des opérations de l’ennemi. 

Vous considérerez, en particulier, comme preuve du but spécial du 
voyage une déviation non justifiée de la route que le navire devait suivre 
d’après ses papiers de bord, ou de l'itinéraire normal de ce navire, s’il 
fait un service régulier. 

Art. 63. Vous capturerez tout navire de commerce neutre trans- 
portant un détachement militaire ennemi, ou une ou plusieurs personnes 
qui, pendant le voyage, prêtent une assistance directe aux opérations de 
lennemi, s’il vous apparaît que ce transport est effectué à la connais- 
sance soit du propriétaire, soit de celui qui a affrêté le navire en totalité, 
soit du capitaine. 

Toutefois vous ne capturerez pas le navire s’il est rencontré en mer 
ignorant les hostilités, "ou si k capitaine, après avoir appris louverture 
des hostilités, n’a pu encore débarquer les personnes transportées. 

Le navire est réputé connaître l’état de guerre quand il est dans les 
conditions définies à l’article 58. 

Art. 66. Vous capturerez tout navire de commerce neutre qui 
transmet ou diffuse un renseignement concernant les forces armées ou 
les opérations de guerre et de nature à servir à l'ennemi. 

Art. 67. Les navires ayant commis l’acte visé à l’article précédent 
demeureront sujets à capture pendant un an à compter de l'acte 
incriminé. 

Art. 70. Vous pourrez capturer le navire neutre s’il vous apparait 
que l'inscription des messages visés à l’article 69 a été effectuée dans le 
but de prêter assistance aux opérations de l'ennemi. 

Art. 71. Vous n’interdirez pas la transmission des signaux et mes- 
sages de détresse si vous ne les transmettez pas vous-mêmes, ou si vous 
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n'êtes pas en mesure de donner au navire en détresse l’assistance im- 
médiate dont il à besoin. 

Art. 72. Vous capturerez le navire neutre qui aurait émis un signal 
de détresse non justifié à vos yeux par les circonstances. 

Art. 73. Avis de danger. Vous n’interdirez pas la radiocommunica- 
tion des avis de dangers relatifs aux glaces, aux épaves dangereuses et 
aux tempêtes tropicales dangereuses. (2 Recueil général périodique 
et critique, 1935, Pt. 6, p. 1.) 


The Italian law of 1988 contains the following: 


Art. 141. (Cases in which merchant vessels may be attacked). 
Merchant vessels may be attacked by armed force: 

(1) If they commit warlike acts in favor of the enemy or transmit 
military information for his immediate use or take part in his military 
operations in any other manner. 

(2) If they do not execute an order to close up or to deviate. 

(3) If they oppose active resistance to visit or capture. 

(4) If they make signals, whatever means are used, after having 
received an order to abstain therefrom. 

(5) If they do not obey any other order given by the military authori- 
ties in accordance with this law. 

Art. 179. (Cases of unneutral service). Neutral merchant vessels 
are guilty of unneutral service: 

(1) If they commit warlike acts in favor of the enemy or take part in 
any way in his military operations. 

(2) If they are chartered by an enemy government or are at its orders. 

(3) If in the interest of the enemy, they are devoted to the transporta- 
tion of troops or military material or to the transmission of information 
by any means. 

(4) If with the knowledge of the owner or the charterer or the master, 
they transport a military detachment of the enemy or persons who 
during the voyage commit or have committed acts favoring the interest 
of the enemy. 

Art. 180. (Sanctions for unneutral service). A neutral merchant 
vessel guilty of unneutral service, in addition to Justifying, when any of 
the cases provided for in Article 141 occurs, the use of force against 
itself, is subject to capture and confisoation before the end of the voyage 
during which the act of unneutral service was committed. 

The goods found on board will be treated in the same manner as 
goods carried on enemy vessels. In addition, the goods belonging to the 
master and to the owner of the vessel are confiscated. 

Art. 186. (Messages found on board). If during the visit of a 
neutral vessel, there are found on board messages received from the 
military stations of the belligerents, the same may be carried off, subject 
to the application of the rules concerning unneutral service whenever 
the elements of the latter are present. (Gazzetta Ufficiale, Supplemento, 
No. 211, Sept. 15, 1938. Translation.) 


NEUTRAL VESSELS UNDER BELLIGERENT CONVOY 


When, during the French Revolutionary War, Great Britain offered to 
convoy American vessels, the proposal was at first refused. In his instruc- 
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tions to Rufus King of May 9, 1797, however, Secretary of State Pickering 
said that the British convoys, in view of the changed circumstances, were 
not to be refused, saying: 

And what legal consequence can result from accepting a convoy in 


any case, except that of its being a cause of condemnation in case of 
capture, although the vessel should really be neutral? 


He then mentioned the case of American vessels laden with flour for France 
and under French convoy which were captured by the British; the cargo was 
condemned, freight, demurrage and expenses were disallowed, and the owners 
condemned to pay the costs; but he did not mention condemnation of the 
vessels, and the contrary may be inferred. He also mentioned an opinion 
of Dr. Nicholl advising against prosecuting an appeal against condemnation 
of a vessel which had been under enemy convoy, but added that there might 
be a distinction between a neutral carrying enemy property and a neutral 
carrying neutral property, under enemy convoy, and that in the latter case 
the neutral might be innocent. 6 American State Papers, Foreign Relations, 
p. 89. 

Later, the American point of view on the desirability of the British convoys 
was again changed, and it was said: 

Even during war the exports are generally made as American property 
and in American vessels, and therefore, with a few exceptions only, a 
convoy which would subject them to condemnation, from which they 
would otherwise be free, would not be a benefit but an injury. (Madi- 
son to Monroe, March 6, 1805, 7 Moore, Digest of International Law 
(1906), p. 494.) 

A Danish ordinance of 1810 declared to be good and lawful prize ‘‘such 
vessels as, notwithstanding their flag is considered neutral, as well with re- 
gard to Great Britain as the powers at war with the same nation, still, either 
in the Atlantic or Baltic, have made use of English convoy.” Wheaton, 
Elements of International Law (8th edition by Dana 1866), § 530. Many 
American vessels were captured and condemned under this provision, and 
diplomatic correspondence ensued between the United States and Denmark. 
The latter State defended the lawfulness of its measure ordering condemna- 
tion of neutral vessels captured while under enemy convoy. Rosenkrantz to 
Erving, June 28 and July 9, 1811, 3 American State Papers, Foreign Relations, 
pp. 525, 529, and see tbid., pp. 329, 521-536, for other correspondence. The 
controversy was reopened in 1828, when Wheaton was sent as a special com- 
missioner to negotiate a settlement with Denmark. He argued that 

the simple fact of having navigated under British convoy could be con- 
sidered as a ground of suspicion only, warranting the captors in sending 


in the captured vessel for further examination, but not constituting in 
itself a conclusive ground of confiscation 


and that there had been no actual resistance, but at most a mere intention 
to resist. Wheaton, op. cit., $ 532, citing Wheaton to Count Schimmel- 
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mann, 1828. In his note of November 24, 1829, Wheaton mentioned, among 
the arguments against the treatment meted out to American vessels, France’s 
conduct toward neutrals as justifying the acceptance of British convoy. 
H. Doc. 249, 22 Cong., 1 Sess., pp. 84-38; 5 Moore, International Arbitrations 
(1898), p. 4555. Moore thinks that since Wheaton said that the Danish prize 
courts had condemned the American vessels for “having sailed under the 
convoy,” it may be inferred that they were captured after having separated 
from the convoy. 7 Moore, Digest of International Law (1906), p.497. By 
the treaty of 1830, Denmark agreed to pay a lump sum to satisfy the claim- 
ants, but it was declared in Article V that the treaty ‘‘can never hereafter 
be invoked by one party or the other as a precedent or rule for the future.” 
1 Malloy, Treaties, Conventions, International Acts, Protocols and Agreements 
between the United States of America and Other Powers, 1776-1909 (1910), p.377. 

It appears that the question of condemnation for sailing under enemy con- 
voy arose in the unreported British case of the Sampson, the case, however, 
being sent back for further proof as to actual resistance, and later also as to 
the property of ship and cargo, the vessel being finally condemned. See 
mention of this case by counsel for the claimants in the Maria (1799), 1 C. 
Rob. 340, stressing the order for further proof, and Sir W. Scott’s remark 
that the question had been reserved; see also mention by Story, J., in his 
dissenting opinion in the Nereide (1815), 9 Cranch 388, 436, 442, where the 
later history is given, and the case regarded as authority for condemnation of 
neutrals under enemy convoy. In Smart v. Wolff (1789), 3 Durn. & E. 323, 
332, Sir W. Scott, as advocate-general, remarked by way of illustration that 
if a neutral refused search, or sailed under enemy convoy, or conveyed 
intelligence to the enemy, he waived neutral rights. 

In the well-known case of the Maria (1799), 1 C. Rob. 340, the British 
prize court condemned neutral vessel and cargo for sailing under neutral 
convoy which attempted resistance to visit and search. 

The related problem of neutral goods captured on an armed enemy mer- 
chant vessel arose in the Fanny (1814), 1 Dods. 443, where neutral property 
on board a British armed ship was taken by an American ship and later re- 
captured by a British warship, the court holding that the British captors 
were entitled: to salvage for recapture, since neutral property on board an 
armed belligerent ship lost the benefits of neutrality and could be condemned. 
A different answer was given, however, by the United States Supreme Court 
in the Nereide, 9 Cranch 388, where property belonging to a Spanish subject, 
neutral as to the United States but an enemy of France, was found on board a 
British (enemy) armed merchant vessel which had resisted capture, after 
having been separated from a British convoy. The neutral owner was found 
to have taken no partin the arming of the vessel or the resistance, nor in the 
command of the vessel, and his property was held not liable to condemna- 
tion. The majority opinions of Marshall, C. J., and Johnson, J., took no 
note of the convoy from which the vessel had separated, but Johnson, J., 
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refused to express an opinion as to the case of an individual “neutral to all 
the world,” as well as to the United States (at p. 486). Story, J., in a learned 
dissenting opinion, discussed at length the problem of belligerent convoy, 
believing that it subjected a neutral to condemnation, and noted that here 
there had been no abandonment of the convoy since the vessel was attempt- 
ing to rejoin it when captured. In the Atalanta (1818), 3 Wheat. 409, the 
court refused to condemn allegedly neutral property on the ground of its 
being on an enemy armed vessel, Johnson, J., in his concurring opinion, 
noting that the principle of the Nereide still applied even though in this case 
the alleged owner was neutral to all the world; but he distinguished the case 
of enemy convoy. The property was condemned when further proof as to 
the proprietary interest was held to be unsatisfactory. 5 Wheat. 433. 
In Kane’s Notes on the French Indemnity of 1831 the following passage 
is found: 
The Berlin decree was held by the commissioners to present no justi- 
fication for the acts of France, so far 1. . . . and 4. As it condemned 
American property, because found on board British vessels, or for hav- 


ing been under the protection of British convoy. (5 Moore, Interna- 
tional Adjudications, Modern Series (1933), p. 411.) 


The question of condemnation for enemy convoy arose in the cases of 
French Spoliations claims decided by the United States Court of Claims. 
In the Nancy (1892), 27 Ct. Cl. 99, it was held that a neutral vessel captured 
when actually and voluntarily under enemy convoy is liable to condemna- 
tion. Story’s views, as expressed in his dissenting opinion in the Nereide, 
were approved, and the Danish claims case distinguished on the ground that 
there the ships were captured when no longer under convoy. In the Sea 
Nymph (1901), 36 Ct. Cl. 369, the American vessel had sailed from a port 
under British convoy and was captured the next day by the French; the 
French decree of condemnation did not mention the convoy as a ground for 
condemnation. The Court of Claims, considering itself not bound by the 
grounds for condemnation stated in the French decrees, held that the vessel 
was to be presumed to have remained under the convoy until the capture, 
and that even if constructive resistance did not raise a conclusive presump- 
tion against the neutral, there were no explanations or circumstances here 
to excuse or mitigate the results of constructive resistance. The claim was 
dismissed. In the Galen (1901), 37 Ct. Cl. 89, the vessel had sailed under 
British convoy, but separated therefrom before the capture. The court did 
not question the rule of the Nancy, but held that if a vessel actually permits 
visit and search, there is no constructive resistance, and a vessel separated 
from the convoy is no longer a part of the hostileforce. Therefore, the vessel 
was not liable to condemnation. The claim was allowed. 

The British Manual of Naval Prize Law (1888), says in § 150: 


Vessels under Enemy Convoy are, from that circumstance alone, liable 
to Detention. 
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A note says that the case of the Sampson ‘‘is hardly a satisfactory authority 
on this point.” 

Various prize regulations before and during the World War contained pro- 
visions directly or indirectly involving enemy convoys. Articles 101 and 
102 of the Japanese Law of 1914, expanding the provisions of Article 49 
of the Rules'of 1904, permitted the destruction of neutral vessels convoyed 
by the enemy and declared such vessels and their cargoes subject to confisca- 
tion. United States Naval War College, International Law Documents, 
1925, p. 125. The French Instructions of 1912 declared in § 106: 

Le fait, pour un neutre, de se faire convoyer par un bâtiment de guerre 
ennemi, c’est-à-dire de se placer sous sa protection, le rend suspect et 
forclos du droit de se plaindre s’il est atteint d’avaries ou même détruit 
dans le combat. (Tbid., p. 125.) 


Article 54 of the United States Instructions of 1917 said: ‘Any vessel under 
convoy of a vessel of war of an enemy is liable to capture.” IJbid., p. 125. 
The Chinese Regulations of 1917, in $$ 25 and 47, declared neutral vessels 
and cargoes under enemy convoy liable to condemnation. Jbid., p. 125, and 
ibid., 1918, pp. 42, 44. 

Norway, in a note to Germany of November 1, 1917, protested against the 
sinking of Norwegian vessels convoyed by British warships without mak- 
ing provision for the safety of the crews, saying that the illegal acts of Ger- 
many in declaring vast war zones and in sinking neutral vessels not carrying 
contraband made Norwegian vessels seek the protection of Allied convoys. 
Germany defended its action on the ground of presence of enemy convoys. 
2 Mérignhac et Lémonon, Le Droit des Gens et la Guerre de 1914-1918 (1921), 
p. 513; Stédter, Flottengeleit im Seekrieg (1936), pp. 133-134. 

The Austrian prize court, in condemning a vessel in the case of Dampfer 
` unbekannten Namens, said: 

Der Dampfer kann nur ein feindlicher oder ein neutraler von einer 
feindlichen Regierung gecharterter gewesen sein, weil er unter feind- 
licher Bedeckung fuhr. (Verzijl, op. cit., p. 1176.) 


The fact of enemy convoy was also referred to by the same court in the 
Schkodra, No. 1, ibid. 

The problem of enemy convoys came before two international tribunals” 
after the war. In the case of the Motano, an American (enemy) vessel de- 
stroyed by the Germans, before the United States and German Mixed Claims 
Commission, the German Agent argued that the vessel was ‘naval material” 
within the meaning of the treaty provision exempting Germany from lia- 
bility for destruction of such material, on the ground that it sailed under 
escort of enemy warships. The Commission held that the enemy convoy did 
not make the vessel a warship or “naval material,” but said: 

We have no quarrel with the contention that a vessel, whether neu- 


tral or belligerent, forming part of a convoy under belligerent escort 
may, through the methods prescribed by international law, be lawfully 
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condemned and destroyed as a belligerent. But that is not the question 
before this Commission. (Mixed Claims Commission, United States and 
Germany, Administrative Decisions and Opinions of a General Nature, 
Consolidated Edition (1925), pp. 88, 89.) 


A somewhat different point of view was taken by the Greco-German Mixed 
Arbitral Tribunal (consisting of MM. Asser, Froehlich, Youpis) in the case 
of Kyriakides v. Germany. The claimant’s vessel (neutral) was sunk without 
warning, while under Allied convoy, by a German submarine. The claim, 
under § 4 of the Annex to Articles 297 and 298 of the Treaty of Versailles 
(see Comment on Article 21, supra, p. 371), was dismissed, the tribunal 
saying that the mere fact of enemy convoy sufficed. to assimilate the vessel to 
an enemy warship. Such vessel, the tribunal said, exposes itself to danger 
and cannot demand that the opposing warship restrict its firing for its sake. 
The attacking warship, moreover, may believe such a vessel to be doing di- 
rect unneutral service. The German unrestricted warfare declaration of 
January 31, 1917, did not justify the use of an Allied convoy, as the owner 
should have applied for a convoy to his own government in accordance 
with the provisions of the Declaration of London. 8 Recueil des Décisions 
des Tribunaux Arbitraux Mixtes, p. 349. 
The French Instructions of 1934 contain the following provisions: 


Art. 2. Vous n’attaquerez un navire de commerce ennemi ou neutre 
que dans l’un des cas suivants: .. . 

6° S’il est convoyé par un‘bâtiment de guerre ennemi dans les condi- 
tions définies à l’article 112. 

Art. 112. Bâtiments sous convoi ennemi. Les bâtiments sous convoi 
ennemi sont sujets à capture et soumis à tous les risques de la guerre. 
(2 Recueil général périodique et critique, 1935, Pt. 6, p. 1.) 


The project of the new Italian maritime (commercial) code, Article 577, 
reads in part: “Le navi mercantili neutrali scortate da navi nemichi sono 
soggetti a cattura e a tutti i rischi dell’azione bellica.” Italy, Ministry of 
Grace and Justice, 2 Osservazioni e proposte sul Progetto di Codice Marittimo, 
1936, p. 504. ° i 

The Italian War Law of July 8, 1938, provides: 


Art. 142. Merchant vessels convoyed by the warships or military 
aircraft of the enemy are subject to the risks of military operations. 

Art. 189. Neutral merchant vessels convoyed by warships or mili- 
tary aircraft of the enemy, in addition to being subject to the risks of 
military operations, are subject to capture and confiscation. Goods 
found on board are subject to the treatment provided for the cargo of an 
enemy vessel. (Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938. 
Translation.) 


There appears to be a general agreement that enemy convoy gives rise to a 
reasonable suspicion against a neutral vessel; but there appears to be some 
disagreement as to whether the fact in itself is sufficient to make such a 
neutral vessel and its cargo subject to condemnation. That enemy convoy 
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exposes a neutral vessel to the risks of naval warfare is obvious. The present 
tendency in this matter, as in many other questions of the law of neutrality, 
is undoubtedly toward increasing belligerent rights. A large majority of 
writers seem to favor the right of belligerents to condemn neutral vessels 
under enemy convoy. 


ARTICLE 66 


Articles 64 and 65 (b) do not apply if the vessel began its voyage before the 
outbreak of war, but in such case the vessel may be required to return to a 
neutral port. 

COMPARABLE TEXTS 


Declaration of London, 1909: 

Art. 45. . . . The provisions of the present article do not apply if the 
vessel is encountered at sea while unaware of the outbreak of hostilities, 
or if the master, after becoming aware of the outbreak of hostilities, has 
had no opportunity of disembarking the passengers. The vessel is 
deemed to be aware of the existence of a state of war if she left an enemy 
port subsequently to the outbreak of hostilities, or a neutral port sub- 
sequently to the notification of the outbreak of hostilities to the Power 
to which such port belongs, provided that such notification was made in 
sufficient time. 


Institut de Droit International, 1896: 
Sec. 10. Un transport parti avant la déclaration de la guerre et sans 
connaissance obligée de son imminence n’est pas punissable. 


COMMENT 


Not much direct authority has been found for this article, but it seems in- 
herently reasonable and would probably be generally accepted as law de- 
spite the severity of the prize courts, as noted in the preceding Comment on 
Articles 64 and 65, in refusing to entertain pleas of ignorance of the owner or 
master. The paragraph quoted from Article 45 of the Declaration of Lon- 
don, supra, under COMPARABLE TEXTS, seems to be derived from the com- 
parable provisions of Article 48 on contraband bf war. Article 45 of the 
Declaration of London, however, does not state what is to happen to the ves- 
sel in such a case. It seems unreasonable to require the belligerent to permit 
the vessel to continue its voyage in the enemy service, and the instant article 
suggests the most feasible alternative, namely, return to a neutral port—not 
necessarily that from which she started since her fuel supply may be in- 
adequate to reach that port. Upon arrival at the neutral port, if the vessel 
is carrying troops, the usual rules concerning the neutral duty of internment 
would be applicable. 

The provision quoted from Article 45 of the Declaration of London is not 
there made applicable to Article 46 of that document. There seems to be no 
reason, however, why it should not apply, and the instant article so provides 
except with reference to Article 65 (a) where the vessel takes a direct part in 
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hostilities, an action which could not be exeused by ignorance of the war 
when the voyage began. 

It may be noted that Article 38 of the Japanese Regulations of 1904 cited 
in the Comments on Articles 64 and 65, supra, p. 664, contained a provision 
comparable to that in the instant article. Cf. also The Zambesi, supra, 
p. 670. 


SECTION 8. TRANSFER OF FLAG 


ARTICLE 67 


À prize court may treat as an enemy vessel: 

(a) A vessel transferred after the outbreak of war from the flag of a 
belligerent to the flag of a neutral State unless it is proved that such transfer 
was not made in order to evade capture by the enemy. But the court may 
decline to receive such proof: 

(1) If the transfer has been made while the vessel was on a voyage or 
was in blockaded territory; 

(2) If a right to repurchase or recover the vessel is reserved to the 
vendor; 

(3) If the requirements of the municipal law governing the right to fly 
the flag under which the vessel is sailing, have not been fulfilled. 

(b) A vessel transferred within thirty days before the outbreak of war, 
if it is proved that such transfer was made in anticipation of the outbreak of 
war and for the purpose of evading capture by the enemy of the State from 
whose flag the vessel was transferred. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 55. The transfer of an enemy vessel to a neutral flag, effected 
before the outbreak of hostilities, is valid, unless it is proved that such 
transfer was made in order to evade the consequences to which anenemy 
vessel, as such, 1s exposed. There is, however, a presumption, if the 
bill of sale is not on. board, a vessel which has lost her belligerent na- 
tionality less than sixty days before the outbreak of hostilities, that the 
transfer is void. This presumption may be rebutted. 

Where the transfer was effected more than thirty days before the 
outbreak of hostilities, there is an absolute presumption that it is valid 
if it is unconditional, complete, and in conformity with the laws of the 
countries concerned, and if its effect is such that neither the control of, 
nor the profits arising from the employment of, the vessel remain in 
the same hands as before the transfer. If, however, the vessel lost her 
belligerent nationality less than sixty days before the outbreak of hos- 
tilities and if the bill of sale is not on board, the capture of the vessel 
gives no right to damages. 

Art. 56. The transfer of an enemy vessel to a neutral flag effected 
after the outbreak of hostilities, is void unless it is proved that such 
transfer was not made in order to evade the consequences to which an 
enemy vessel, as such, is exposed. 
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There, however, is an absolute presumption that a transfer is void: 
(1) If the transfer has been made during a voyage or in a blockaded 


ort. 
(2) If a right to repurchase or recover the vessel is reserved to the 
vendor. 
(3) If the requirements of the municipal law governing the right to 
fly the flag under which the vessel is sailing, have not been fulfilled. 


Institut de Droit International, 1883: 

Art. 26. L’acte juridique constatant la vente d'un navire ennemi 
faite durant la guerre doit être parfait, et le navire doit être enregistré 
conformément à la législation du pays dont il acquiert la nationalité, 
avant qu'il quitte le port de sortie. La nouvelle nationalité ne peut 
être acquise au navire par une vente faite en cours de voyage. 


Institut de Droit International, 1913: 

Art. 52. Le transfert sous pavillon neutre d’un navire ennemi, ef- 
fectué avant louverture des hostilités, est valable, à moins qu'il ‘soit 
établi que ce transfert a été effectué en vue d’éluder les conséquences 
qu’entraine le caractère de navire ennemi. Ily a néanmoins présomp- 
tion de nullité si l’acte de transfert ne se trouve pas à bord, alors que le 
navire a perdu la nationalité belligérante moins de soixante jours avant 
l'ouverture des hostilités; la preuve contraire est admise. 

Il y a présomption absolue de validité d’un transfert effectué plus de 
trente jours avant louverture des hostilités, s’il est absolu, complet, 
conforme à la législation des pays intéressés, et s’il a cet effet que le 
contrôle du navire et le bénéfice de son emploi ne restent pas entre les 
mêmes mains qu'avant le transfert. Toutefois, si le navire a perdu la 
nationalité belligérante moins de soixante jours avant l’ouverture des 
hostilités, et si l'acte de transfert ne se trouve pas à bord, la saisie du 
navire ne pourra donner lieu à des dommages et intérêts. 

Le transfert sous pavillon neutre d’un navire ennemi, effectué après 
l'ouverture des hostilités, est nul, à moins qu'il soit établi que ce transfert 
n’a pas été effectué en vue d’éluder les conséquences qu’entraine le 
caractère de navire ennemi. 

Toutefois, il y a présomption absolue de nullité: 1. si le transfert a 

_ été effectué pendant que le navire est en voyage ou dans un port bloqué; 

2. s’il y a faculté de réméré ou de retour; 8. si les conditions, aux- 
quelles est soumis le droit de pavillon &’après la législation du pavillon 
arboré, n’ont pas été observées. 


International Law Association, 1920: 

Art. 52. À transfer to a neutral flag of an enemy vessel effected 
before the opening of hostilities or made after the commencement of 
hostilities is valid provided that it is proved (1) that the transfer was not 
made for the purpose of evading the consequences entailed by the enemy 
character of the vessel; (2) that the transfer is bona fide and for value, 
unconditional, complete and in accordance with the laws of the countries 
concerned and its effect such that the control of the vessel and the 
profits of its employment are completely transferred to the purchaser; 
(3) that the transfer has not been made during the voyage or in a 
blockaded port; (4) that there is no right of redemption or return; 
(5) that the conditions to which the right to carry the flag attached 
according to the law of the flag have been complied with. 
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COMMENT 


It is not possible to say that this article in its entirety is expressive of inter- 
national law, but in principle it suggests no novel rule. The comparable 
articles of the Declaration of London seem unduly complicated and an at- 
tempt is made here to state rules which may be more easily applied. The 
Declaration of London clearly compromised on this subject since the French 
view sharply contrasted with that of Great Britain and the United States 
despite the British attempt to reconcile the divergencies. 

As to form, the instant article, instead of positing the validity or invalidity 
of transfers of vessels from a belligerent to a neutral flag, is expressed in 
terms of permissible prize court decisions. In both paragraphs (a) and 
(b), the conditions are stated in which a vessel, though flying a neutral flag, 
may be treated as an enemy vessel, because of the circumstances under 
which the transfer was effected. In all cases not covered by this article, 
the circumstances of the transfer donot affect theneutral character of the vessel. 

Paragraph (a) deals with transfers during war. In effect the article states 
an irrebuttable presumption, that is, a rule of law (the application of which, 
however, is optional with the prize court), that such a transfer does not 
divest a vessel of its enemy character in the cases stated in subparagraphs 
(1), (2) and (8). If, however, the case does not fall under (1), (2) or (8), the 
new neutral owner may prove the neutral character of the vessel if he 
affirmatively shows that the transfer was not made to evade capture by the 
enemy. The typical example cited at London and subsequently is one 
where title passed by inheritance. Other such situations of transfers un- 
connected with war risks may be imagined, but it must be stressed that the 
test here of evasion of “‘capture by the enemy” is much more liberal than 
the Declaration of London’s evasion of “the consequences to which an enemy 
vessel, as such, is exposed.” If the owner does not prove his point, the prize 
court may treat the vessel as an enemy vessel. 

Paragraph (b) deals with transfers in anticipation of war. Here the rule 
is simplified and the burden is.thrown on the captor. Only one thirty-day 
period is mentioned: all transfers more than thirty days before the out- 
break of war are valid. Within the thirty-day period, the transfer is still 
valid unless the captor proves two things: first, that it was made in anticipa- 
tion of the outbreak of war; and second, that it was made for the purpose of 
evading belligerent capture. 

It remains true that no matter when the transfer of flag took place, and 
quite aside from this special branch of the law of neutral rights, a fraudulent 
or imperfect transfer may amount to no transfer. This would be true of an 
alleged transfer two years before the outbreak of war and is wholly unrelated 
in principle to the rule laid down in the instant article. 

Since the diverse national views were sufficiently explained at the London 
Naval Conference of 1908-1909, it seems unnecessary to review the earlier 
history of the subject. 
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Turning first to transfers during war, it is found that at the London Naval 


_ Conference, 1908-1909, the French view was stated clearly: “The change of 
. nationality of merchant vessels effected after the declaration of war is null 


and without effect.” See Scott, The Declaration of London, February 26, 
1909 (1919), p. 99 ff., for the views expressed by the various governments in 
their preliminary memoranda. Austria-Hungary expressly attacked the 


' French thesis as ‘‘an excessive restriction of neutral commerce” and asserted 
, that France itself had ‘‘derogated from this theory in 1870.” Austria- 


Hungary admitted the absolute ineffectiveness of the transfer when made in 
the course of a voyage during the war, but was not averse to establishing 
supplementary guarantees against fictitious sales. Spain would recognize 
the validity of any bona fide sale but not one which “‘by simulation” sought 
to avoid war risks. Germany admitted broadly that a neutral vessel could 
be treated as an enemy vessel “If up to the outbreak of hostilities or within 
the two weeks prior thereto it has carried the enemy flag.” The Italian 
memorandum quoted the existing Italian law as establishing that a transfer 
during war was presumed to be fictitious but the bona fides of the transfer 
could be proved. Japan recognized the validity of the transfer only if there 
was proof that it was complete and bona fide; if the transfer took place during 
a, voyage, this could not be shown until actual delivery had occurred. The 
Netherlands’ view was unequivocal: 

(1) The validity of the transfer of merchant vessels from a belligerent 
flag to a neutral one during or at the beginning of hostilities isrecognized 
without restriction. 

(2) A merchant vessel transferred from a belligerent flag to a neutral 


flag in a blockaded port or on a blockaded coast can not claim the 
treatment accorded to a neutral flag. 


The Russian position was substantially the same as the French. The 
United States expressed no view at this stage. Great Britain, citing numer- 
ous decisions of its prize courts, first laid down the proposition that such a 
transfer was “‘not rendered invalid merely by, the fact that it was made dur- 
ing or in contemplation of hostilities.’ However, the transfer was not 
valid if made in a blockaded port, in the course of a voyage or if the vendor 
retained a share in the vessel or a right to its recovery at the end of the war. 
The claimant had the burden of proving a complete and bona fide transfer. 
On transfers before the outbreak of war, some few additional statements 
were made. The French conceded the validity of a transfer regularly made 
before the war, followed by formal registration, evidenced by documents on 
board the vessel. Japan’s views, summarized above, applied equally to 
transfers during war and in anticipation of war. Russia recognized a transfer 
completed before the new owner had knowledge of the commencement of 
the war. The United States delegation made a reservation on this point, 
attacking the uncertainty of the London proposals and asserting that it would 
have “a boundless retroactive effect.” The first sentence of the second 
paragraph of Article 55 as adopted in the Declaration of London seems to 
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meet the view of the United States except as to the specification of the thirty- 
day period. See Scott, op. cit., p. 209. 

During the World War, Articles 55 and 56 of the Declaration of London 
were generally followed, although minor variations appear in the prize 
instructions and regulations; see Verzijl, Le Droit des Prises de la Grande 
Guerre (1924), p. 403 ff.; Garner, Prize Law During the World War (1927), 
Sec. 304. The Instructions for the Navy of the United States, June, 1917, 
in Articles 57 and 58 return to the traditional American view: a transfer 
prior to the outbreak of war was valid if in accordance with the laws of the 
States of the vendor and of the vendee; a transfer during war was valid if 
similarly in conformity with law, was bona fide and unconditional, the 
vendor retaining no interest or right to repurchase, and if the vessel did not 
remain in its old employment. The Italian rules of both 1912 and 1917 
espoused the old French rule of invalidity for transfers made after the out- 
break of war. With some variation, the rules of the thirty-day and sixty- 
day periods prior to the war were retained. Verzijl, op. cit., p. 406. The 
Rumanian rules of 1917 are very elaborate but do not deviate substantially 
from the basic principles of the Declaration of London. 5 Bulletin de VIn- 
stitut Intermédiaire International (1921), p. 350. 

In 1914, a proposal that the United States should purchase the German 
vessels laid up in American ports was favored by the Wilson Administration 
but aroused opposition both in Congress and abroad. The Solicitor of the 
Department of State “hurriedly struck off” a memorandum, reviewing the 
authorities and reaching the following conclusions: 


1. Merchant ships of a belligerent may be transferred to a neutral 
after the outbreak of hostilities. 

2. If the sale of the ship 1s made in good faith, without defeasance or 
reservation of title or interest in the vendor, without any understanding, 
expressed or tacit, that the vessel is to be retransferred after hostilities 
and without the indicia or badges of a collusive or colorable transaction. 

3. But transfer can not be made of such vessel in a blockaded port or 
while in transitu. ; 

4. The transfer must be ‘allowable under and in conformity to the 
municipal regulations of the country of the neutral purchaser. 

5. The declaration of the London convention that transfers of an 
enemy vessel to a neutral during war will not be valid unless it be shown 
that the same was not made to evade the consequences to which anenemy 
vessel, as such, is exposed, if it were controlling of the question, relates 
only to the good faith of the transfer and not to the ulterior motive of the 
parties to reap the natural advantages to flow from the operation of the 
vessel under the flag of a country not at war, while it inverts the burden 
of proof of the good faith of the transaction. (U.S. Sen. Doc. No. 563, 
63rd Cong., 2nd Sess. (1914), p. 83.) 


The French Government declared that such a purchase as was contem- 
plated by the United States would not be legitimate. Invoking Article 56 
of the Declaration of London, the French Government asserted that both 
the United States and France had given approval to that rule although “the 
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formality of exchanging ratifications has not yet been complied with.” It 
seemed clear to the French Government that the proposed sale was “‘for the 
very purpose of evading the consequences to which enemy vessels as such 
are exposed.” Moreover, “the transaction would occur precisely during a 
voyage which was interrupted by the war. . . . It is proper to add that, 
even if the Declaration of London were left entirely out of the question, the 
proposed transaction would still be open to the most serious objections as 
constituting aid extended to a belligerent to mitigate in his behalf the conse- 
quences of a condition produced by war.” United States Foreign Relations, 
1914, Supplement, p.490. The British Government on this occasion confined 
its objections to practical rather than legal grounds, although earlier Sir 
Edward Grey asserted “that the Declaration of London forbids the sale in 
a neutral port of a ship belonging to a subject of a belligerent and the use of 
that ship under a neutral flag to escape the consequences of its original 
belligerent ownership.” Jbid., pp. 489 and 481. In other instances, the 
British Government did not maintain that a transfer from the German to 
the American flag would be invalid. Jbzd., pp. 494 and 622. But cf. contra, 
p. 499. The Russian Government supported the French position. Jbid., 
1915, Supplement, p. 690. In a domestic letter of August 29, 1914, the 
Counselor of the Department of State remarked: “It is well known that the 
powers of Europe do not agree as to whether bona fide transfers after the 
outbreak of war or within a fixed period before the war, are or are not permis- 
sible.” Ibid., 1914, Supplement, p. 488. The German Government in 
December, 1914, stated that according to “the general principles of interna- 
tional law . . . the transfer of British vessels to American register after the 
commencement of the war is not valid per se” but it was prepared to waive 
the point if it obtained certain assurances. Ibid., p. 502. 

The whole subject received detailed consideration in connection with the 
case of the Dacia, a German merchant vessel purchased by American inter- 
ests in December, 1914, and given American registry in the following month. 
She was captured by a French warship in February, 1915, while en route from 
Norfolk, Virginia, to Rotterdam. Before the Frefich prize court the Ameri- 
can purchaser invoked Article 56 of the Declaration of London, asserting 
that the purchase had been made in the normal course of his business and not 
to evade the consequences which the enemy character of the vessel would 
involve. The court noted that both parties to the proceedings agreed that 
Article 56 of the Declaration of London was the only law applicable to the- 
case. The court was not satisfied on the evidence of the bona fides of the sale 
but denied that the Declaration of London had accepted bona fides as the 
test; it had, the court said, rather adopted the test of motivation by the 
existence of the war. In support of this view, it cited the German prize 
ordinance of 1909 and Austrian, Russian, British and Italian rules. The 
court finally held that it was proved that the Dacia not only continued after 
the sale in its previous commerce with the enemy, but also was sold in the 
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course of the voyage commenced before the outbreak of the war and inter- 
rupted by the war while the vessel was in an American port. The vessel was 
condemned as good prize. 1 Ministère de la Marine, Décisions du Conseil 
des Prises (1916), p. 180. The Conseil d'État affirmed the decision; Fau- 
chille, J'urisprudence française en matière de prises maritimes (1919), p. 326. 
The United States Government does not appear to have protested against 
this decision. 

On January 2, 1915, the British Government had called the proposed sale 
of the Dacia to the attention of the United States Department of State, 
noting certain suspicious aspects of the transaction. It reasserted the tradi- 
tional British and American view regarding the validity of transfers during 
war, subject to the right of a belligerent to scrutinize the bona fides of the 
sale. United States Foreign Relations, 1915, Supplement, p. 674. It was 
subsequently noted by the British Government that up to January 12, 1915, 
eighty-six British and seventeen German vessels had received American 
registry since the outbreak of the war. The British Government was pre- 
pared to recognize all bona fide sales, but questioned the validity of the 
transfer of the Dacia. Ibid., p. 676 ff. The position of the United States 
Government was that the validity of the transfer of the Dacia was of course 
subject to examination by a prize court, but “If the evidence shows that the 
sale was made in good faith, the transfer cannot be objected to according to 
the rules recognized by both Great Britain and the United States.” Ibid., 
p. 685. 

In the Colonia, the French Conseil d’Etat affirmed the condemnation of a 
former German vessel which was sold to an English company three days be- 
fore the outbreak of war, but which received its registry after war com- 
menced. The Conseil declared that the transfer took place during a voyage 
and was invalid under Article 56 of the Declaration of London. Fauchille, 
op. cit., p. 485. 

In the Cubano, the German Supreme Prize Court upheld the condemnation 
of a British ship transferred to the Norwegian flag in 1915. The court 
declared that the law on the subjéct was uncertain prior to the Declaration of 
London and that Article 12 of the German prize ordinance was in accord 
with the spirit of Article 56 of the Declaration. The court did not find that 
the Norwegian claimant had here succeeded in sustaining his burden of proof 
to show the validity of the transfer. Fauchille et de Visscher, Jurisprudence 
allemande en matiére de prises maritimes (1924), p. 155; and see the De Brus- 
sels 81, ibid., p. 236. 

The Italian Prize Commission refused to recognize as valid the transfer 
during the war of an Austrian ship to the Italian flag, in view of the circum- 
stances attending the sale. The Atlanta or Stella Polare, Fauchille et Bas- 
devant, Jurisprudence italienne en matière de prises maritimes (1921), p. 
435. To like effect, see the Eugenia or Lombarda, tbid., p. 471. 

In the Tommi and the Rothersand, [1914] P. 251, the British prize court re- 
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fused to recognize the validity of transfers from German to British ownership 
where the sale was arranged by correspondence and effected on August 1, 
1914, while both vessels were on the high seas. The vessels were still flying 
the German flag on August 5 when Great Britain was a belligerent. Sir 
Samuel Evans considered that the transfer was made to “defeat the right of 
belligerents.”” His decision was based more on the early English cases (es- 
pecially the Baltica (1857), 11 Moore P.C. 141) than on the Declaration of 
London to which he refers in passing. The Exchequer Court of Canada 
dismissed the claim of a Portuguese national who claimed that a German 
ship, loading in a Canadian port upon the outbreak of war, had been sold to 
him on July 3, 1914, while the vessel was on the high seas; no bill of sale or 
evidence of registration under the Portuguese flag prior to the vessel’s cap- 
ture was produced. The Bellas, 1 British and Colonial Prize Cases, p. 95. 
In the Edna, Lord Sterndale, also relying on the Baltica, supra, indicated 
that the Declaration of London merely stated the old English rule that a 
transfer in time of war is valid if bona fide, except that the Declaration put 
the burden of proof on the purchaser. He was satisfied of the bona fides of 
the sale of the Edna, [1919] P. 157, affirmed by the Privy Council, [1921] 
1 A.C. 735. 

In the Fortuna, the High Prize Court of China refused to admit the Chinese 
character of a vessel transferred from a German to a Chinese owner seven 
months before the outbreak of war but only two days before being taken into 
custody by the Chinese port authorities. The court held that a transfer in 
anticipation of war was invalid and that a bona fide contract is one not made 
in contemplation of war. Judgments of the High Prize Court of the Republic 
of China (trans. by F. T. Cheng, 1919), p. 68. See also, in general, Verzijl, 
op. cit., See. 219 ff. i 

Attention may be called to some other national regulations adopted since 
1909. The Argentine orders of December 26, 1914, with a view to protect- 
ing Argentine neutrality, prescribed that enemy vessels could be transferred 
to the Argentine flag if it were done on “a basis of absolute good faith” and 
in the knowledge that otherwise the Argentine Government would extend no 
protection to the persons interested. Dedk and Jessup, Collection of Neu- 
trality Laws (1939), p. 32. Denmark provided in 1914 that a vessel which 
flew a flag of a belligerent during the war or within six months prior to its 
outbreak could be licensed as a Danish vessel only with special permission. 
Ibid., p. 484, and cf. the law of 1916, ibid., p. 509. Uruguay in a decree of 
1914 cited Article 56 of the Declaration of London in refusing permission to 
register a belligerent vessel under the flag of Uruguay. Ibid., p. 1270, and 
cf. the decree of 1919, ibid., p. 1281. The Ecuadorean Military and Naval 
Penal Code of 1921 seems to forbid any transfer of the (neutral) Ecuadorean 
flag to a belligerent vessel during a war. Ibid., p. 549. 

The French Naval Instructions of 1934 in Article 23 order the capture of a 
ship transferred from the enemy to a neutral flag after the commencement 
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of hostilities, at least unless the papers on board show that the transfer was 
not made in order to evade the consequences of belligerent character, as for 
example a transfer by inheritance. This is in reality a rather strict applica- 
tion of the old French rule. Under Article 24, a transfer before the outbreak 
of war is recognized as valid unless it appears that it was made to evade the 
consequences of belligerent character. Particularly suspicious are cases of 
transfer when hostilities were imminent and the control and profits of the 
vessel remain in the same hands. 2 Recueil général périodique et critique, 
1935, Pt. 6, p. 2. 

The Italian law of 1938 in Article 151 lays down the basic proposition that 
a transfer is not valid if effected to evade the consequences of belligerent 
character. Such evasion is presumed, subject to proof to the contrary: 

(1) If the transfer was made in the sixty-day period before the war and the 
proper papers are not on board. 

(2) If the transfer was made after the outbreak of war. In this second 
case, proof to the contrary is not admitted in the three cases set forth in 
Article 56 of the Declaration of London. Article 152 of the Italian law is 
similar to the second paragraph of Article 55 of the Declaration of London. 
Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 16. 

It appears to be still true that a gap separates the French from the Anglo- 
American view concerning transfers made in time of war. The latter view 
considers a transfer valid if it is complete and bona fide, even though the 
purpose of the vendor was to evade the consequences of belligerent character. 
The French view is that the latter element invalidates the transaction. The 
experience at London in 1909, however, suggests that agreement is possible 
upon some reasonable mid-way position, such as that suggested in the instant 
article. 


SECTION 9. MARITIME BLOCKADE 
ARTICLE 68 


A belligerent may blookade the ports and coasts belonging to or occupied 
by its enemy, but may not bar access to the ports or to the coasts of neutral 
States. 

COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 1. A blockade must not extend beyond the ports and coasts 
belonging to or occupied by the enemy. 

Art. 18. The blockading forces must not bar access to neutral ports 
or coasts. 


International Law Association, 1920: 


Appendix I, Art. 1. A blockade may not only close to commerce the 
ports and coasts belonging to, or occupied by, the enemy but also the 
ports and coasts of contiguous neutral States in so far as these are capable 
of use by the enemy for commercial purposes. 
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Appendix I, Art. 18. The blockading forces must not bar access to 
neutral ports or coasts which are not within the area of the blockade 
legally established. 


Institut de Droit International, 1913: 


Art. 30. . . . Les ports et côtes de l’ennemi ou occupés par lui peuvent 
étre soumis 4 un blocus conformément aux régles du droit international. 
COMMENT 


This article is believed to be a statement of an existing rule, and is sup- 
ported by principle and by practice. 

The General Report to the London Naval Conference of 1908-1909 com- 
mented as follows on the corresponding articles of the Declaration of London: 


Blockade, as an operation of war, can be directed by a belligerent only 
against his adversary. This very simple rule is laid down at the start, 
but its full scope is apparent only when it is read in connection with 
Article 18. (Scott, The Declaration of London, February 26, 1909 
(1919), p. 135.) 

This rule has been thought necessary the better to protect the com- 
mercial interests of neutral countries; it completes Article 1, according 
to which a blockade must not extend beyond the ports and coasts 
of the enemy, which implies that, as it is an operation of war, it must 
not be directed against a neutral port, in spite of the importance to a 
belligerent of the part played by that neutral port in supplying his 
adversary. (Jbid., p. 145.) | 


The rule that a blockade may be applied only to enemy ports finds expres- 
sion in the British Manual of Naval Prize Law, 1888 (Art. 108); the United 
States Instructions of 1917 (Art. 26); United States Naval War College, 
International Law Documents, 1925, p. 132; the German Prize Code, Huberich 
and King, The Prize Code of the German Empire (1915), Art. 58; the French 
Naval Instructions of 1912 and 1916, Fauchille, Jurisprudence française en 
matière de prises maritimes (1919), Annex, p. xii, Arts. 64 and 65, as well as 
of 1934, 2 Recueil général périodique et critique, 1935, Pt. 6, p. 5, Art. 74; the 
Italian Rules of 1917 (with the importarit modification, however, that 
the blockading force may regulate, though not bar, access to neutral coasts, 
if necessary), Fauchille et Basdevant, Jurisprudence italienne en matière de 
prises maritimes (1921), Annex, p. lii, Arts. 23 and 24; and the Italian Law 
of War of 1938 (without the aforementioned modification), Gazzetta Ufficiale, 
Supplemento, No. 211, Sept. 15, 1938, p. 18, Art. 169. 

Austria-Hungary (Verzijl, Le Droit des Prises de la Grande Guerre (1924), 
p. 926) and Japan (Rules of 1914, Arts. 34 and 46, 11 Bulletin de l’Institut 
Intermédiaire International, pp. 12-13) adopted provisions identical with 
those of the Declaration of London. See also Arts. 88 and 98 of the Ru- 
manian Prize Code of 1917. 5 ibid., pp. 355, 356. The United States 
declared in 1915 that it believed that Articles 1 and 18 of the Declaration of 
London “accurately state the rule regarding blockade as established by the 
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law and practice of nations for over a century.” United States Foreign Re- 
lations, 1915, Supplement, p. 178; see also ibid., p. 584. The United States 
Supreme Court in the case of the Peterhoff (1866), 5 Wall. 28, indicated strong 
doubt whether a river, one bank of which was neutral, could be blockaded. 
See also Comment to Article 63 (b), supra. The Chinese Neutrality Procla- 
mations of 1904 and 1914 stated that the belligerents could not blockade 
Chinese ports. Deák and Jessup, Collection of Neutrality Laws (1939), 
pp. 388, 392. See also the definition of blockade contained in the Chinese 
Regulations of 1917, United States Naval War College, International 
Law Documents, 1925, p. 126. 

. The question whether a blockade may close international straits is dis- 
cussed in Comment on Article 69, infra. Cases of blockades of rivers with 
mouths in belligerent territory but with neutral banks upstream are not 
unknown. Thus, in 1854, Great Britain and France blockaded the mouths of 
the Danube, causing Bavaria and Württemberg to protest, Fauchille, Du 
Blocus Maritime (1882), p. 177, n. 2; The Gerasimo (1857), 11 Moore P. C. 88, 
2 Oppenheim, International Law (5th ed. by Lauterpacht, 1935), p. 630; 
and in 1877 Russia notified to neutral Powers a blockade of the Danube by 
means of sunken vessels with stones, meeting, apparently, with no objection 
on the part of Austria-Hungary. Fauchille, op. cit., pp. 175-176. It is 
doubtful, however, whether in the latter case the Russian measure amounted 
to a real blockade. In 1870, France refrained from extending a blockade of 
the German coast to the mouth of the Ems, since such an extension would 
have violated the neutrality of The Netherlands. Jbid., p. 177, n. 2. Dur- 
ing the Napoleonic War, Great Britain blockaded the Weser, although 
Bremen was apparently neutral. The Maria (1805), 6 C. Rob. 201. Cf. 
also the following English cases: The Charlotte Sophia, 6 C. Rob. 202, n.; 
The Arthur (1810), Edw. 202; The Julia, 1 Dods. 169, n.; The Sophia Eliza- 
beth (1809), 1 Acton 46; The Franciska (1855), 2 Spinks, Ecc. & Ad., 113, 124. 
It is believed that in the present state of the law, a belligerent may blockade 
the enemy bank of a river separating the enemy and a neutral State only 
when he can make such a blocKade effective by preventing maritime inter- 
course with the blockaded bank without barring access to neutral territory; 
and that the mouth of a river with a neutral port upstream may not be 
blockaded, since such a blockade could not be made effective without barring 
access to a neutral port. 

It seems clear on principle that a belligerent may blockade the ports and 
coasts occupied by its enemy, as well as those belonging to the enemy. See 
The Gerasimo (1857), 11 Moore P. C. 88. In 1870-1871 France blockaded 
French ports occupied by the enemy. Fauchille, op. cié., pp. 162-163. It 
is believed that ports and coasts belonging to a neutral State but actually 
occupied by the enemy may be blockaded. For a contrary view, see tbid., 
p. 164. In 1915, Italy declared a blockade of a part of the (neutral) Al- 
banian coast alleging that some Albanian ports had been used for the secret 


2 = — ee eit "e a == =, 


692 NEUTRALITY IN NAVAL AND AËRIAL WAR 


revictualling of enemy warships (Fauchille et Basdevant, Jurisprudence 
italienne en matiére de prises maritimes (1921), Annex, pp. iv, xvii), but 
following an American protest, in which it was declared that this allegation 
was not a sufficient ground for the measure, denied that it was hindering 
access to neutral coasts and asserted that such coasts were ‘‘invested as a 
matter of fact but not of law” by the Italian naval forces. United States 
Foreign Relations, 1915, Supplement, pp. 166 ff., 172 ff. The Italian ex- 
planation was not considered satisfactory by the United States. Jbid., 
p. 177. Neutral vessels were condemned by the Italian prize court for 
violating the blockade of the Albanian coast without any discussion of the 
rule against the blockade of neutral coasts. Fauchille et Basdevant, op. 
cii., pp. 4, 11, 17, 21. Great Britain, in replying to the American protests 
against the Alhed measures against German trade, denied that such meas- 
ures amounted to a blockade barring access to neutral ports. United States 
Foreign Relations, 1915, Supplement, p. 170. 

It is doubtful whether a belligerent may institute a regular blockade 
against ports under his own occupation. In the Circassian, 2 Wall. 135, the 
Supreme Court of the United States held that the blockade of New Orleans 
was not lifted by a precarious occupation of the city, but not the port, by the 
Union troops, but the American and British Claims Commission made an 
award for the capture and condemnation of that vessel. 4 Moore, Interna- 
tional Arbitrations (1898), pp. 3911-3923, and 7 Moore, Digest of Interna- 
tional Law (1906), pp. 840-842. Cf. The Adula (1900), 176 U.S. 361. In 
the Pericles (Fauchille et Basdevant, op. cit., pp. 29, 152) a neutral vessel was 
seized by the Italian authorities in Valona, Albania, then occupied by Italy, 
for violating a blockade of the Adriatic and coming without a prescribed 
safe-conduct, and released by the prize court only after an investigation show- 
ing that the failure to get the safe-conduct was due to distress. 


ARTICLE 69 
A belligerent may support the enforcement of a blockade by proclaiming a 

blockade zone. Where the coast of a neutral State adjoins a belligerent 
coast, the limit of the blockade zone shall follow a projection of the frontier 
between the neutral State and the belligerent, but shall not be such as to 
hinder access to neutral ports. In no case may a blockade zone close inter- 
national straits. 

COMMENT 


The permission to establish a blockade zone, extending fifty miles from a 
blockaded coast, as defined in Article 1 (e), given to the belligerent by the 
instant article, is not believed to express any existing rule of law (see Com- 
ment on Article 70, infra), but is intended to supplement the means of 
enforcing a blockade now at the disposal of the belligerents. Recent devel- 
opments indicate that belligerents cannot be expected to refrain completely 
from the use of mines; on the other hand, such factors as the increase in the 
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range of fire of coastal batteries and the operations of submarines and air- 
craft, may make almost impossible in many cases the planting of mines and 
other obstructions within three miles of the enemy’s coast. The instant 
article, in conjunction with Article 83, permits the use of mines for purposes 
of blockade within narrow limits on the high seas. Cf. the statement of the 
American delegate, General Porter, at the Second Hague Conference, 3 Pro- 
ceedings of the Hague Peace Conferences: The Conference of 1907 (1921), p. 389. 
As is explained in general introductory comments on Section 5, supra, this 
Draft Convention proposes an increase in belligerent rights in regard to the 
establishment and enforcement of blockades in compensation for the re- 
striction of belligerent rights in regard to the visit and search of certified 
vessels and the treatment of “contraband.” The concession made in this 
article is a part of this general compromise. 

It must be understood that a blockade zone may be established only off a 
coast which is blockaded by the belligerent in accordance with the provi- 
sions of this Section, and that the establishment of such a blockade zone is 
not required of a belligerent who is instituting a blockade, but remains op- 
tional. The difference between a blockade and a blockade zone (as defined 
in this Draft Convention) must, therefore, be borne in mind. 

According to the terms of Article 1 (e), the belligerent must “ proclaim”’ a 
blockade zone, if one is established, in order that neutral vessels may be 
aware of the limits of this area. Presumably the belligerent would follow the 
procedure laid down in Articles 78 and 79, infra, with reference to the decla- 
ration and notification of blockades. 

A blockade zone, by the terms of this article, may not hinder access to 
neutral ports or close international straits. This rule is in part a corollary 
of the rule of Article 68, and covers, moreover, international straits irrespec- 
tive of whether the closing of such straits would bar access to a neutral port 
or coasts. The belligerent is not permitted by this article to establish a 
blockade zone of such extent as to hinder—that is, seriously inconvenience 
or endanger—navigation to or from a neutral port. Thus, for instance, a 
blockade zone which would leave a passage to a neutral port barely wide 
enough for one vessel to pass without striking a mine would hinder naviga- 
tion and would not be lawful. 

There are few instances of belligerent attempts to close international 
straits by blockades. Russia declared a “blockade” of the Dardanelles in 
1828. Fauchille, Du Blocus Maritime (1882), p. 183; 15 British and Foreign 
State Papers, p. 1108; cf. Russo-British correspondence, 17 ibid., pp. 382- 
394. This “blockade,” however, applied only to vessels carrying contra- 
band of war and provisions to Constantinople, and apparently did not close 
the straits to neutral vessels not carrying contraband or provisions for the 
Turkish capital. A blockade of the Bosphorus was likewise proclaimed, but 
only vessels sailing to or from the Russian Black Sea ports were exempted 
from the latter blockade. 16 Zbid., p. 1250. 
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It should be noted that in 1828 the Black Sea coasts were either Russian 
or Turkish, 1.e., belligerent, while navigation to the upper (Austrian and 
German) Danube from the Black Sea was not practicable because of ob- 
structions at the Iron Gate. Chamberlain, The Régime of the International 
Rivers: Danube and Rhine (1923), p. 32. In 1877, Russia expressly declared 
that she would not blockade the Straits. Fauchille, op. cit., p. 183. At the 
London Naval Conference of 1908-1909, Italy in its preparatory memoran- 
dum proposed a provision prohibiting blockade of straits connecting seas 
with neutral coasts. The British delegate assumed that this principle was 
accepted. Proceedings, British Parliamentary Papers, Misc. No. 5 (1909), 
Cd. 4555, pp. 48, 177. In June, 1915, Great Britain and France declared a 
blockade of the coast of Asia Minor from latitude 87° 35’ to 40° 05’ N., 
including the entrance to the Dardanelles, at a time when Bulgaria and Ru- 
mania were neutral. United States Foreign Relations, 1915, Supplement, 
p. 167. No record of any protest by the United States or other neutral 
States has been found. For a discussion of various Allied and German 
measures taken during the World War which interfered with neutral 
navigation in the English Channel and the North Sea, see Comment on 
Article 70, infra. It is believed that whatever the existing rule as to block- 
ades of international straits may be, the new belligerent right to institute 
blockade zones granted by this article would interfere too much with neutral 
navigation if it permitted the closing of such straits. 

This article makes no reference to the closing of canals such as the Suez 
and Panama Canals and these places remain subject to existing treaty law. 
It is by no means clear that it would be illegal for a State at war with the 
United States to blockade the Panama Canal; see I Hyde, International Law 
(1922), p. 345. But such action by Great Britain might involve a treaty 
violation; ibid., and 2 Oppenheim, International Law (5th ed. by Lauterpacht, 
1935), p. 631. The Convention of Constantinople of October 29, 1888 (15 
Martens, Nouveau recueil général, 2d ser., p. 557), in Article 1 expressly 
forbids the blockading of the Suez Canal. There is some tendency, more- 
over, to assimilate international canals of this type to international straits; 
cf. the judgment of the Permanent Court of International Justice in the 
Wimbledon, Publications of the P.C.I.J., Series A, No. 1, and 2 Fauchille, 
Traité de Droit International Public (8th ed. by Bonfils, 1921), Sec. 1621. 
Cf. The Julia, 1 Dods. 169, n. 
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A belligerent may not establish on the high seas outside of a blockade zone 
a barred zone or other area however described in which it seeks to impose 
special prohibition, restriction or regulation upon the passage of neutral 
vessels. However, a belligerent may require neutral vessels in the immedi- 
ate vicinity of its armed forces not to make use of their radio transmitting 
apparatus except for S O S calls while in the immediate vicinity of such 
forces. 
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COMPARABLE TEXTS 
Hague Radio Rules of 1928: 


Art. 7. In case a belligerent commanding officer considers that the 
success of the operation in which he is engaged may be prejudiced by the 
presence of vessels or aircraft equipped with radio installations in the 
immediate vicinity of his armed forces or by the use of such installations 
therein; he may order neutral vessels or neutral aircraft on or over the 
high seas: 

1. To alter their course to such an extent as will be necessary to 
RARES their approaching the armed forces operating under his com- 
mand; or 

2. Not to make use of their radio transmitting apparatus while in the 
immediate vicinity of such forces. 

A neutral vessel or neutral aircraft, which does not conform to such 
direction of which it has had notice, exposes itself to the risk of being 
fired upon. It will also be liable to capture, and may be condemned if 
the Prize Court considers that the circumstances justify condemnation. 

Art. 9. Belligerents are under obligation to comply with the provi- 
sions of international conventions in regard to distress signals and dis- 
tress messages so far as their military operations permit. 

Nothing in these rules shall be understood to relieve a belligerent from 
such obligation or to prohibit the transmission of distress signals, dis- 
tress messages and messages which are indispensable to the safety of 
navigation. 


Hague Air Rules of 1928: 

Art. 30. In case a belligerent commanding officer considers that the 
presence of aircraft is likely to prejudice the success of the operations in 
which he is engaged at the moment, he may prohibit the passing of neu- 
tral aircraft in the immediate vicinity of his forces or may oblige them to 
follow a particular route. A neutral aircraft which does not conform to 
such directions, of which he has had notice issued by the belligerent 
commanding officer, may be fired upon. 


Institut de Droit International, 1906: 

Art. 6. Sur la haute mer, dans la zone qui correspond à la sphere 
d’action de leurs opérations militaires, les belligérants peuvent empécher 
les émissions d’ondeg, même par un sujet neutre. 

International Law Association, 1920: 


Art. 18a. A belligerent may declare a portion of the high seas a 
barred zone by notification to neutral States, as is hereinafter provided 
for blockade, and may exercise control over the passage of neutral ships 
within such area provided that he indicates a defined track or tracks for 
the route or routes of sea-going commerce through such area, and as- 
sumes responsibility for the safety of the navigation. 


COMMENT 


The two subjects are so closely connected that it is necessary in this 
Comment to deal with both barred zones and with mines on the high seas; 
the texts of articles especially devoted to mines will be found in Section 10, 
infra. For the use of mines as an auxiliary method of establishing and 
maintaining a blockade, see Article 73. 
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As has been noted in the preceding Article 69, this Draft Convention 
grants belligerents a right to establish a “‘blockade zone” extending fifty 
miles from a blockaded coast. The instant article forbids the establish- 
ment of any other barred zone on the high seas, save for the special control 
of radio provided for in the second sentence. 

The problem of war zones or barred areas on the high seas, and of the use 
of automatic contact submarine mines outside the territorial waters of the 
belligerents, is of recent origin, being closely connected with the development 
of new and more perfect means of sudden destruction of vessels. 

The Japanese Ordinance Regarding Defense Sea Areas of January 23, 
1904, provided that in case of war certain Defense Sea Areas might be 
designated, where all navigation would be subject to considerable restric- 
tions, such as prohibition of passage of vessels from sunset to sunrise, obedi- 
ence to all orders, and prohibition of fishing, with a prescribed punishment 
for disobedience. United States Naval War College, International Law 
Situations, 1912, p. 122. The rules concerning specific defense areas, which 
were promulgated shortly afterwards, seem to have covered in some cases a 
distance of ten miles from land and also straits connecting open seas. Zbid., 
pp. 123-126. 

Similar action was taken by the United States in 1917, when, pursuant 
to a statute (Naval Appropriations Act of March 4, 1917, amending Section 
44 of the Criminal Code of 1909, 39 Stat. at L. 1194), certain Defensive Sea 
Areas were established by an Executive Order of April 5, 1917, 12 American 
Journal of International Law (1918), Supplement, p. 13, some of which appar- 
ently extended as much as ten miles out to sea. It was declared that ‘‘the 
responsibility of the United States of America for any damage inflicted by 
force of arms with the object of detaining any person or vessel proceeding in 
contravention to Regulations duly promulgated in accordance with this 
Executive order shall cease from this date.” The Regulations (1bid., p. 16) 
prohibited, inter alia, any vessel from entering a Defensive Sea Area “‘other- 
wise than at a designated entrance and after authorization by the Harbor 
Entrance Patrol,” provided that no permission would be granted to cross a 
Defensive Sea Area between sunset and sunrise; that a vessel arriving after 
sunset should anchor or lie-to at a distance of at least a mile outside a 
Defensive Sea Area until the following sunrise; that vessels discovered near 
the limits of the Areas at night might be fired upon; regulated the speed of 
vessels within the Areas; and added: 

IX. Any master of a vessel or other person within the vicinity of a 
Defensive Sea Area who shall violate these Regulations, or shall fail to 
obey an order to stop or heave to, or shall perform any act threatening 
the efficiency of mine or other defenses or the safety of navigation, or 
shall take any action inimical to the interests of the United States in its 
prosecution of war, may be detained therein by force of arms and renders 


himself liable to prosecution as provided for in the Act to codify, revise 
and amend the penal laws of the United States, approved March 4, 
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1909, as amended by “the Act making appropriations for the Naval 
Service for the fiscal year ending June 30, 1918, and for other purposes,” 
approved March 4, 1917. 


It does not appear that either the Japanese Defense Sea Areas of 1904 or 
the American Defensive Sea Areas of 1917 gave rise to protests from neutral 
States. The exercise of certain control for defensive purposes over limited 
areas of the high seas immediately adjacent to the territorial waters was prob- 
ably regarded as not unreasonable. It should be noted that the American 
regulations embraced certain acts committed within the vicinity of the 
Defensive Sea Areas, as well as within the Areas themselves. The statute 
which authorized the Areas did not in terms restrict them to time of war, 
though they were to be established at the discretion of the President ‘‘for 
purposes of national defense.” 

There has been found no documentary proof that during the Russo-Japa- 
nese War either of the belligerents used automatic contact mines on the high 
seas, although when the Japanese warship Haisuse was destroyed by a mine 
ten miles off Port Arthur the general assumption in some neutral countries 
seems to have been that Russia had been planting such mines on the high 
seas and therefore deserved the strongest condemnation. Lawrence, War 
and Neutrality in the Far East, 2d ed. (1904), pp. 98-94, 107. See also United 
States Naval War College, International Law Topics and Discussions, 1914, 
pp. 101-102, and ef. ibid., International Law Situations, 1908, pp. 102-108. 

In the Second Hague Conference, the lawfulness of the use of mines on the 
high seas was not very fully discussed. British and Dutch proposals would 
allow the use of mines within ten or six miles of fortified ports. 3 Proceed- 
ings of the Hague Peace Conferences: The Conference of 1907, pp. 662, 664, 
672. A German amendment would permit the placing of automatic con- 
tact mines in the theatre of war which was defined as: 


that area of the sea . . . upon which is taking place or has just taken 
place an operation of war or upon which such an operation may take 
place in consequence of the hresence or the approach of the armed forces 
of the two belligerents. (Ibid., p. 666.) 


An American amendment mentioning use “within the area of immediate 
belligerent activities,” was substantially agreed to by the German and 
Dutch delegations. Zbid., pp. 666, 670. The Dutch proposed that straits 
between open seas could not be completely barred. Jbid., pp. 663, 668. 
Restriction of mines to territorial waters was advocated by Spain (zbid., p. 
665), while the Colombian delegate proposed that automatic contact mines 
could be used only for defense and could not be used on the high seas or in 
enemy waters (zbid., p. 682). This proposal received sixteen affirmative 
and fifteen negative votes, with six abstentions and seven absences. (Zbid., 
p. 453). The delegation of the United States was opposed to an absolute 
prohibition of mine-laying beyond the three-mile limit (although it had no 
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sympathy with the general use of mines on the high seas); such proposed 
prohibition received fifteen affirmative and eleven negative votes, with ten 
abstentions and eight absences, and was omitted from the final draft. (Zbid., 
pp. 388-393, 410, 458.) 

The inconclusive discussions at the Second Hague Conference yielded a 
Convention (the Eighth) which neither authorized nor forbade expressly the 
planting of automatic contact mines on the high seas. Sir Ernest Satow 
made the following declaration at the eighth plenary session of the Con- 
ference: 

Having voted for the mines Convention which the Conference has 
just accepted, the British delegation desires to declare that it cannot 
regard this arrangement as furnishing a final solution of the question, but 
only as marking a stage in international legislation on the subject. . 

The high seas, gentlemen, form a great international highway. . 
Nevertheless, the Convention as adopted imposes upon the belligerent 
no restriction as to the placing of anchored mines, which consequently 
may be laid wherever the belligerent chooses, in his own waters for self- 
defense, in the waters of the enemy as a means of attack, or finally on the 
high seas, so that neutral navigation will inevitably run great risks in 
time of naval war, and may be exposed to many a disaster. . . . But, 
since the Conference has not shared our views, it remains for us to de- 
clare in the most formal manner that these dangers exist, and that the 
certainty that they will make themselves felt in the future is due to the 
incomplete character of the present Convention. As this Convention, 
in our opinion, constitutes only a partial and inadequate solution of the 
problem, it cannot, as has already been pointed out, be regarded as a 
complete exposition of the international law on this subject. Accord- 
ingly, it will not be permissible to presume the legitimacy of an action 
for the mere reason that this Convention has not prohibited it... . 
(Ibid., Vol. I, pp. 274-275.) 


The Institute of International Law voted in 1906 and 1910 to prohibit the 
placing of submarine mines on the high seas, although in 1910 the question 
of electrically controlled mines was reserved. 21 Annuaire de l’Institut de 
Droit International (1906), p. 344; 23 tbid. (1910), p. 457. In 1913, the Ox- 
ford Manual of the Institute forbade the‘placing on the high seas of auto- 
matic contact mines, whether anchored or not. Art. 20; 26 jbid. (1913), p 
646. 

In the World War, the laying of automatic contact mines on the high seas 
was resorted to by belligerents on both sides. On August 11, 1914, Great 
Britain declared that Germany had been planting mines in the North Sea, 
and that the British Admiralty would be at liberty to adopt similar measures 
in self-defense. United States Foreign Relations, 1914, Supplement, p. 455. 
The United States, in its reply of August 13, 1914, protested against the 
possible scattering of floating contact mines on the high seas, reminding 
Great Britain of the provisions of Article 1 of the Eighth Hague Convention. 
Ibid., pp. 455-456. The British did not at first allege that the German 
mine-laying was a breach of any Hague convention to which Germany was a 
party (cbid., p. 457), but on October 2, 1914, declared that the German mine- 
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laying and submarine activities made it necessary to adopt counter-measures, 
and therefore the British Government had authorized extensive mine-laying 
in certain areas, the Admiralty announcing that “it is dangerous hencefor- 
ward for ships to cross areas between latitude 51° 15’ N. and 51° 40’ N. and 
longitude 1° 35’ E. and 3° E.” The area thus described extends clear 
across the southern part of the North Sea from Kent to Belgium, barring 
approach to the Strait of Dover from the east. It was added that ‘‘the 
southern limit of the German mine field is latitude 52° N.” Ibid., p. 460. 
On September 26, 1914, Great Britain protested against the German mine- 
laying as involving neglect to take every possible precaution for the safety 
of neutral shipping, deliberate exposure of the latter to danger, failure to 
keep the zones under observation, lack of notification, and laying of mines 
which did not become harmless on being detached, terming it an “‘illegiti- 
mate means of conducting warfare.” Ibid., p. 461. Germany, in replying 
on November 7, 1914, to the British charges, stated that although the 
Eighth Hague Convention, not having been ratified by Russia, was not 
binding in the war, its rules, with the exception of Article 2, were observed 
by Germany. German mines, it was declared, were laid as close as possible 
to the English coast, but there was no stipulation in the convention and no 
established practice in international law as to how close to a coast mines had 
to be laid. Neutral trade routes were not blocked, it was further declared. 
If some German mines had become detached without becoming harmless, 
their number was smaller than that of similar English mines. Surveillance 
over the field was not possible in the case of offensive mines; and sufficient 
notification had been given to neutrals, though, owing to the conditions of 
warfare, the exact situation could not be given. The German note closed 
with charges of violations of international law by England. Ibid., p. 467. 
For British and German rules concerning passage through mined areas, see 
ibid., pp. 469-472. 

Mines were laid by Austria-Hungary and by France in the Adriatic (zbid., 
p. 462), and by Russia in the Baltic (ibid., p. 465). 

On November 8, 1914, Great Britain declared 


that the whole of the North Sea must be considered a military area. 
Within this area merchant shipping of all kinds, traders of all countries, 
fishing craft, and all other vessels will be exposed to the gravest dangers 
from mines which it has been necessary to lay and from warships search- 
ing vigilantly by night and day for suspicious craft. 


To avoid danger, ships were advised to follow directions. Zbid., p. 464. 
Following this action, Sweden, Norway, and Denmark sent, on November 
12, 1914, identical notes to the belligerents, saying in part: 


Grave danger menaces neutral trade from the laying of mines across 
the main commercial highways of the seas. The planting of mines 
without due regard to the safety of peaceful navigation is in flagrant 
violation of neutral rights and has not only caused considerable damage 
but has even led to the loss of many human lives. (Zbid., pp. 360, 361.) 
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The United States had, on November 10, refused to join in a Scandinavian 
protest to Great Britain, the Minister in Norway being instructed as follows: 


You may inform the Minister for Foreign Affairs that this Government 
does not see its way at the present time to joining other governments in 
protesting to the British Government against their announcement that 
ships entering the North Sea after November 5 do so at their own peril. 
(Lbid., p. 466.) 


On February 4, 1915, Germany declared “an area of war” embracing all 
the waters surrounding Great Britain and Ireland and including the entire 
English Channel, ‘‘just as England has designated the area between Scot- 
land and Norway as an area of war,” in order to proceed against the shipping 
of the enemy. 


For this purpose beginning February 18, 1915, it will endeavor to 
destroy every enemy merchant ship that is found in this area of war 
without its always being possible to avert the peril, that thus threatens 
persons and cargoes. Neutrals are therefore warned against further 
entrusting crews, passengers and wares to such ships. Their attention 
also called to the fact, that it is advisable for their ships to avoid enter- 
ing this area, for even though the German naval forces have instructions 
to avoid violence to neutral ships in so far as they are recognizable, in 
view of the misuse of neutral flags ordered by the British Government 
and the contingencies of naval warfare their becoming victims of tor- 
pedoes directed against enemy ships cannot always be avoided; . . . 
(Lbid., 1915, Supplement, p. 96.) 


Neutral Powers were invited to aid in keeping their ships away from the 
area. The United States protested on February 10th, saying: 


It is of course not necessary to remind the German Government that 
the sole right of a belligerent in dealing with neutral vessels on the high 
seas is limited to visit and search, unless a blockade is proclaimed and 
effectively maintained, which this Government does not understand to 
be proposed in this case. To declare or exercise a right to attack and 
destroy any vessel entering a prescribed area of the high seas without 
first certainly determining its belligerent nationality and the contraband 
character of its cargo would be an act so unprecedented in naval warfare 
that this Government is reluctant to believe that the Imperial Govern- 
Saat of Germany in this case contemplates it as possible. (bid., p. 


The German replies of February 15 and 16 stressed the retaliatory character 
of the German action and also the intention of Germany to use mines ex- 
tensively in the war area. Ibid., pp. 104, 112. 
The Netherlands protested against the German action on February 12, 
saying: 
Quant à la proclamation de l’Amirauté Anglaise du 3 novembre 
dernier, déclarant que la Mer du Nord tout entiére formerait une zone 


militaire où la navigation serait exposée à de graves dangers, le Gou- 
vernement de la Reine a fait observer au Gouvernement Britannique que 
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d’après le Droit des Gens, seule la sphère d’action immédiate des 

opérations militaires des belligérants peut constituer pareille zone mili- 

taire et que, en étendant cette dénomination 4 une région aussi vaste 

que la mer du Nord, une grave atteinte était portée au principe fonda- 

ae la Liberté des Mers, principe reconnu par toutes les nations 
u globe. 

Le passage de la proclamation allemande du 4 février relatif 4 la 
délimitation du théâtre de la guerre soulève de la part du Gouvernement 
de la Reine la même observation. Il revendique une fois encore son 
droit à la libre navigation dans la mer libre. 

Le Gouvernement Néerlandais n’est pas tenu de veiller à ce que la 
marine marchande néerlandaise évite de naviguer dans une zone qui, 
par suite de sa vaste étendue, ne serait pas effectivement la sphère 
d'action immédiate des opérations de guerre. 

Dans la pratique le décret britannique n’a jusqu’à ce jour nullement 
affecté la navigation néerlandaise. Elle a continué à suivre la route 
qu’elle prenait à l’époque de la promulgation de ce décret. Il n’y a 
jamais eu de blocus quelconque des ports et côtes des Pays-Bas. 

Le Gouvernement Néerlandais est confiant que les opérations de 
guerre allemandes n’affecteront pas davantage la navigation néer- 
landaise et que le Gouvernement Impérial donnera à sa marine les 
ordres les plus strictes de respecter en toute occurrence le caractère 
neutre des navires néerlandais. (Diplomatieke Bescheiden Betreffende de 
Vaart in de Noordzee en het Kanaal in Verband met den Oorlogstoestand, 
The Hague, 1915, pp. 31, 33; trans. in United States Foreign Relations, 
1915, Supplement, p. 135.) 


Sweden and Norway, in identical notes of February 15 to the German Gov- 
ernment, declared: 


It has been stated above that Sweden protested when Great Britain, 
upon declaring a certain portion of the North Sea to be a military zone, 
claimed the right to limit the routes of neutral navigation. These pro- 
tests have been repeated in the above-mentioned note of November 12. 
The Royal Government still maintains the same point of view. It, 
therefore, makes all due reservations concerning the declaration which 
has just been published by the Imperial Government. . . . The Royal 
Government has the. right: to expect that the Swedish flag shall be 
respected by all parties and under all circumstances. It, therefore, 
hopes that Swedish vessels will not be exposed to the measures an- 
nounced by the German authorities and makes all due reservations as 
regards any damages and losses which might result from the carrying 
out of such measures. (Ibid., p. 139.) 


Denmark was reported to be filing an identical note. Zbid., p. 109. Italy 
in a memorandum of February 25, said: 


The Royal Government would be obliged to the Imperial Government 
if they would give them assurance that no measures would be adopted 
by their naval authorities against Italian vessels beyond the cases and 
the conditions generally recognized by the rules of international law and 
that the necessary instructions be given in order that no hostile act may 
be committed against a ship flying the Italian flag before the real na- 
tionality of the ship had been previously and regularly ascertained. 
(Ibid., p. 123.) 
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The United States on February 20th, 1915, made a series of proposals to 
the belligerents ‘‘based upon expediency rather than legal right”; it was 
proposed, inter alia, that no floating mines be sown either on the high seas or 
in territorial waters, and that 


neither will plant on the high seas anchored mines except within cannon 
range of harbors for defensive purposes only; and that all mines shall 
bear the stamp of the government planting them and be so constructed 
as to become harmless if separated from their moorings. (/bid., p. 119.) 


Germany replied that it did not appear to it ‘‘to be feasible for the belliger- 
ents wholly to forego the use of anchored mines for offensive purposes.” 
Ibid., p. 129. 

Great Britain, in memoranda of February 19 and March 13, 1915, stressed 
that Germany was the first to plant mines.on the high seas, implying that 
such action was illegal, and justified British mine-laying in retaliation. Jbid., 
pp. 336, 140. The British notice on navigation in the North Sea and the 
English Channel, of May 15, 1915, in addition to giving the general location 
of mine fields, provided: 


11. British and Allied vessels wishing to use the northabout route 
should apply to the customs for directions. 

Neutral vessels wishing to use the northabout route should be in- 
formed that application for permission to do so must be obtained 
through their diplomatic representatives, and that, failing such permis- 
sion, they must proceed southabout. 

In no circumstances are vessels allowed to pass through the Minches 
or through the Pentland Firth. (/bid., pp. 671, 672 


It should be noted that the Minches, between the Hebrides and Scotland, are 
everywhere much more than six miles wide. 

A note of the Dutch Foreign Minister to the British Minister, July 26, 
1916, after protesting against seizures of Dutch fishing boats in the “‘dan- 
gerous zone”’ in the North Sea by the British, said: 


Par ma note du 11 juillet dernier No. 29528,,j’ai eu l’occasion de faire 
ressortir, que la déclaration d’une zone de danger ne peut justifier la 
saisie et la détention des navires neutres rencontrés dans pareille zone. 
(Van Manen, De Nederlandsche Overzee Trustmaatschapptj (1935), Pt. 7, 
Documents, p. 444.) 


Counselor of the Department of State Polk, in his memorandum of 
August 18, 1916, to Representative Fitzgerald, declared: 


The illegal use of mines in the present war has not been confined to 
any one belligerent. Both sides have violated the rights of neutrals and 
have sown large areas of the high seas with mines, the result of which 
has been the destruction of a number of neutral vessels. (United States 
Foreign Relations, 1916, Supplement, p. 5.) 


On January 31, 1917, Germany and Austria-Hungary announced a policy 
of unrestricted submarine warfare in certain zones, the German memoran- 
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dum saying, after a recital of grievances against the Allied methods of war- 
fare: 

Under these circumstances Germany will meet the illegal measures of 
her enemies by forcibly preventing after February 1, 1917, in a zone 
around Great Britain, France, Italy, and in the eastern Mediterranean 
all navigation, that of neutrals included, from and to England and from 
and to France, etc., ete. All ships met within that zone will be sunk. 
(Zbid., 1917, Supplement 1, p. 100; for Austrian notes, see tbid., pp. 104, 
161, and Comment to Article 23 of this Draft.) 


In March the zone was extended to include a vast area in the Arctic Ocean. 
Ibid., p. 184; see also p. 187. For further extension, see ibid., 1918, Supple- 
ment 1, Vol. II, p. 1762. This declaration was the immediate prelude to the 
entrance of the United States into the war, following the breach of diplo- 
matic relations, and led to protests from a large number of neutral States. 
See Comment on Article 23, supra. For instances of neutral ships sunk 
by German submarines in the barred zone, see ibid., 1917, Supplement 
1, pp. 138, 142, 143, 174, 181, 182, 183, 184, 185, 186, 187, 203, 205, 252, 255, 
303, 351. The sinking of four Brazilian ships was mentioned in the Brazil- 
ian President’s message of October 25, 1917, as a cause for war, see ibid., p. 
351, 352. For the Peruvian attitude in connection with the sinking of a 
Peruvian ship, which sinking was termed ‘‘a violation of the fundamental 
principles of international law,” and refusal of Peru to ‘‘recognize” the 
German decree establishing the barred zone, see tbid., pp. 312, 324, 331, 340. 
For an apparent success of Argentina in obtaining reparation from Germany 
for a destroyed vessel, see ibid., pp. 275-276. For a protest of Haiti, see tbid., 
p. 279. 

Spain protested, during the World War, against German war zones and 
sinkings and Germany agreed to replace, for hire, Spanish vessels sunk out- 
side the barred zones. 2 Mérignhac et Lémonon, Le Droit des Gens et la 
Guerre de 1914-1918 (1921), pp. 510-518. 

German prize courts refused fo pass on destruction of neutral vessels in 
barred zones by German submarines; thus, in the case of the Dutch ships 
Eemland and Gaasterland, the Berlin prize court said that the destruction of 
a ship for the sole reason that it was navigating in a part of the sea which 
Germany had declared a forbidden zone, does not come within the concept 
of an act of prize law. It is rather a war measure aside from and outside 
the scope of the Prize Ordinance and the prize courts do not have the duty of 
passing upon its legality. Fauchille et de Visscher, Jurisprudence allemande 
en matière de prises maritimes (1924), p. 296. 

In the Haelen (1918), 2 Entscheidungen des Oberprisengerichts in Berlin 
(1921), p. 177, a Belgian steamer carrying a cargo for the Belgian Relief with 
a German safe-conduct was condemned, as an enemy vessel, after it had 
entered a barred zone in violation of a condition in the safe-conduct. Nor- 
way, in a note of November 1, 1917, said that the violation of the freedom 
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of the seas by the German declarations of barred zones made Norwegian 
vessels seek the protection of Allied convoys. 2 Mérignhac et Lémonon, Le 
Droit des Gens et la Guerre de 1914-1918, pp. 513-514. 

A British notice of January 24, 1917, declared: 


In view of the unrestricted warfare carried on by Germany at sea by 
means of mines and submarines not only against the Allied powers but 
also against neutral shipping. . . . His Majesty’s Government give 
notice that on and after the 7th proximo the under-mentioned area in 
the North Sea will be rendered dangerous to all shipping by operations 
against the enemy and it should therefore be avoided. (United States 
Foreign Relations, 1917, Supplement 1, p. 518, and see p. 520; see also 
ibid., 1918, Supplement 1, Vol. II, pp. 1763, 1765, where term “pro- 
hibited area” is used.) 


The United States, in reply, declared on February 19, 1917: 


As the question of appropriating certain portions of the high seas for 
military operations, to the exclusion of the use of the hostile area as a 
common highway of commerce, has not become a settled principle of 
international law assented to by the family of nations, it will be recog- 
nized that the Government of the United States must, and hereby does, 
for the protection of American interests, reserve generally all of its 
rights in the premises, including the right not only to question the valid- 
ity of these measures, but to present demands and claims in relation to 
any American interests which may be unlawfully affected, directly or 
indirectly, by virtue of the enforcement of these measures. (Jbid., 1917, 
Supplement 1, p. 519.) 


In a note of July 16, 1917, Great Britain said that: 


The attention of His Majesty’s Government has been drawn to the 
use of the words ‘‘danger area,” in the recent British proclamation 
respecting mine fields in the North Sea, which, it is pointed out, some- 
what resemble the German expression ‘‘danger zone.”’ 

I have received instructions from my Government to communicate to 
you the following explanations in regard to this matter:— 

No true comparison can be drawn.between the ‘danger area” pro- 
claimed by His Majesty’s Government, and the “danger zone” pro- 
claimed by the German Government. The British proclamation is 
directed against submarines engaged avowedly in cruel and illegal 
depredations; whereas the German proclamation is directed against 
lawful trade. The first represents an area determined by the actual 
laying of mines or other obstructions permitted by the laws of war. The 
second is limited only by the whim of the naval authorities at Berlin. 
The German ‘‘danger zone” is already twenty times as large as the 
British “danger area,” and could be indefinitely increased without lay- 
ing down a single new mine, or launching a single new submarine. 
Since it can be thus extended or contracted at will, His Majesty’s Gov- 
ernment think that any appeal for the maintenance of a gap between it 
and the area in which British mines are laid should in the first instance 
be addressed not to His Majesty’s Government but to the Imperial 
German Government. . . . (Ibid., 1918, Supplement 1, Vol. II, p. 1760.) 
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On July 22, it was further stated that “the term ‘mined area’ will be used in 
such proclamations in the future.” Jbid., p. 1761. 

After entering the war on the side of the Allies, the United States took 
part in laying the North Sea mine barrage extending from Scotland to the 
limits of the Norwegian territorial waters. Jbid., pp. 1761, 1764, 1765, n.; 
and see United States Office of Naval Records and Library, The Northern 
Barrage and Other Mining Activities, Washington, 1920. The United States 
could hardly have justified this action on the basis of retaliation, since 
it had taken the position that inter-belligerent retaliation cannot affect 
neutral rights on the high seas. See Comment on Article 23 of this Draft 
Convention. 

It thus appears that during the World War much uncertainty existed 
as to the lawfulness of planting anchored automatic contact mines on 
the high seas; the United States as a neutral refrained from any strong 
protest against such practice, and in fact resorted to it on a large scale as a, 
belligerent. Germany defended the practice as legal, subject to certain 
conditions, while Great Britain was rather equivocal on the matter. The 
position of the European neutrals on this question was by no means as well 
defined as it was on some other belligerent pretensions. On the other hand, 
no State definitely upheld the legality of war zones or barred areas apart 
from retaliation; and the neutrals protested against the institution of such 
zones. It should be noted that the terms war zones, dangerous areas, or 
barred areas, were applied to regions on the high seas where neutral shipping 
was subjected to unusual dangers, but there was no uniformity of practice 
as to the actual treatment of neutral shipping found within such regions. 
Thus, it has been seen that although The Netherlands protested against the 
British declaration in 1914 of a dangerous area in the North Sea, it found 
apparently no cause for complaint in the actual treatment of Dutch shipping 
by the British Navy within that area, aside from practices such as diversion 
to port for search which had no necessary connection with the declaration 
of a dangerous area. On the other hand, in the barred zone proclaimed by 
Germany in 1917, neutral shippitg was subjected to destruction without 
warning. Nevertheless, the neutrals uniformly refused to admit the legality 
of any belligerent pretensions to declare large parts of the high seas subject 
to special restrictions or risks in so far as neutral shipping was concerned, 
aside from the immediate vicinity of actual naval operations, and it is not 
believed that the World War yielded any substantial evidence in favor 
of the legality of such belligerent pretensions. On neutral protests against 
the German declaration of a zone of unrestricted submarine warfare, see 
Comment on Article 23, supra, p. 418. 

In the Commission of Jurists at The Hague in 1923 the question of war 
zones was discussed incidentally. An American proposal to permit bellig- 
erent commanders to control neutral aircraft in the immediate vicinity of 
military operations and the British proposal to permit like control in the 
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vicinity of belligerent military, naval or air forces led to the adoption of 
Article 30, but provoked opposition from the Dutch delegate, who expressed 
disapproval of the World War practices in regard to war zones and proposed 
to prohibit war zones (a) barring communication between two countries 
separated by sea, (b) outside of effective limits of the theatre of war, and (c) 
outside of the limits of the zones which were really dangerous for pacific 
navigation. Sir Cecil Hurst, of the British delegation, said that naval ex- 
perts considered that any mined area in the sea came within the zone of 
fleet operations. Hague Report, 1923, pp. 44, 45, 48. Article 30 of the Air 
Draft, as finally adopted, reads: 


In case a belligerent commanding officer considers that the presence 
of aircraft is likely to prejudice the success of the operations in which 
he is engaged at the moment, he may prohibit the passing of neutral 
aircraft in the immediate vicinity of his forces or may oblige them to 
follow a particular route. A neutral aircraft which does not conform to 
such directions, of which he has had notice issued by the belligerent 
commanding officer, may be fired upon. (Ibid., p. 256.) 


The General Report, in commenting upon Article 30, says in part: 


It is easy to see that Undue hardship might be occasioned to neutrals 
if advantage were taken of the faculty so conferred on belligerent 
commanding officers and attempts were made to exclude for long or in- 
definite periods all neutrals from stipulated areas or to prevent communi- 
cation between different countries through the air over the high seas. 
The present provision only authorizes a commanding officer to warn 
off aircraft during the duration of the operations in which he is engaged 
at the time. The right of neutral aircraft to circulate in the air space 
over the high seas is emphasized by the provisions of Article 11, which 
provides that “‘outside the jurisdiction of any State, belligerent or 
neutral, all aircraft shall have full freedom of passage through the air 
and of alighting.”” (Ibid., p. 256.) 


The question of war zones also arose in regard to radio. The Italian dele- 
gation proposed that the belligerents be given the right to declare certain sea 
areas with extensive development of military activity, but not more than 
fifty sea miles from the national coast, as “‘ zones of silence for wireless teleg- 
raphy.” Ibid., p. 50. In accordance with an American proposal, the 
Commission adopted Article 7 of the Radio Draft, providing for belligerent 
control of neutral vessels and aircraft in the immediate vicinity of the bellig- 
erent’s armed forces engaged in operations. Jbid., pp. 64-65, 236. The 
General Report commented on the article as follows, in part: 


To avoid undue hardship to neutrals, the faculty conferred upon thé 
belligerent commander is limited to the duration of the operations in 
which he is engaged at the time. The article presupposes the actual 
presence of naval or aérial forces engaged in operations, and that the 
measures will not be applicable to widely extended zones or to zones 
in which no military action is taking place. (Zbid., p. 236.) 
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It is to be noted that no voice was raised in the Commission in defense of 
the World War practices in regard to war zones, although another World 
War practice, that of diversion to port for search, found much support. 
See Comment on Article 61 (3), supra. 

The French Instructions of 1912, the Japanese Regulations of 1914, and 
the United States Instructions of 1917, all authorized naval commanding 
officers to control the use of radio by all vessels within the immediate area 
of operations of the fleet. The French and Japanese both provided that a 
formal declaration and notification might be given delimiting the zone in 
which these restrictions were to apply. United States Naval War College, 
International Law Documents, 1925, pp. 179-182. Article 31 of the Italian 
Instructions of 1927 is similar (Norme di Diritto Marittimo di Guerra (1927), 
p. 21), as is Article 143 of the Law of 1938 (Gazzetta Ufficiale, Supplemento, 
No. 211, Sept. 15, 1938, p. 15). This practice is believed to be permissible 
under existing international law. Such measures seem to be justified partly 
at least on the ground that the use of radio by a neutral vessel in close prox- 
Imity to the operations of a belligerent fleet might constitute unneutral 
service. Cf. Art. 64, supra, and Verzijl, Le Droit des Prises de la Grande 
Guerre (1924), p. 960 ff. See also Art. 68 of the French Instructions of 1934, 
2 Recueil général periodique et critique, 1935, Pt. 6, p. 5. 

Practically all of the post-war writers on international law either disap- 
prove of the World War practices on war zones or are noncommittal. How- 
ever, the Japanese writer-Mori considers that the recognition of the war 
zones is inevitable in the future. Mori, The Submarine in War, Tokyo 
(1931), p. 172. 

The French Naval Instructions of 1934 follow the Hague Convention 
(when all the belligerents are parties to it) in regard to mines, and prescribe 
all possible precautions for the safety of peaceful navigation. Arts. 7 and 8, 
Recueil général, op. cit., p. 1. The Italian Rules of 1927 in the main follow 
the Hague Convention. See Norme di Diritto, op. cit., p. 16. So does the ~ 
Italian Law of 1938, Art. 140. Gazzetta Ufficiale, Supplemento, No. 211, 
Sept. 15, 1938, p. 15. è E 

British naval officers have expressed the view that the establishment of 
war zones is probable in the future (80 Journal of the Royal United Service 
Institution (1935), pp. 476, 483, 484), and that blockades of the old type are 
impossible in the face of submarines (zbid., p. 137), mines being among the 
best of anti-submarine measures (zbid., 1929, p. 331). Vanselow, in von 
Waldkirch und Vanselow, Neutralitäisrecht (Stier-Somlo, Handbuch des 
Vôlkerrechts (Walz ed.), Vol. 6, Pt. 5, Stuttgart, 1936), pp. 249-253, dis- 
tinguishes between ‘‘war zones” and “barred zones”: in the former the use 
of military arms (e.g. mines) is to be expected at any time; in the latter, all 
ships are treated as enemy warships. England and Germany declared ‘‘ war 
zones” in 1914 and 1915; Germany declared a ‘‘barred zone” in 1917. He 
defends this German zone of 1917 as a retaliatory measure, but notes the 
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strong opposition of neutrals and warns that this must be taken into account 
in the future, although he thinks there is a tendency for the freedom of 
movement of neutrals on the high seas to be restricted. A German naval 
officer, Admiral Bauer, in a book entitled Das Unterseeboot (1931), has 
advanced the view that the prohibitions of the London Treaty of 1930 in 
regard to the sinking of merchant vessels do not apply to the prevention of 
blockade-running, for which purpose all means are lawful. He thinks that 
Germany made a mistake in the World War in relying on the theory of 
reprisals in justification of unrestricted submarine warfare, and that she 
should have declared a blockade instead, since an effectively blockaded area 
is one through which no vessel could pass without danger. He sees no real 
distinction between the planting of mines and the firmg of torpedoes, and 
believes that blockades will be of increasing severity in the future. See 
summary by Capt. G. P. Thomson, R. N., 76 Journal of the Royal United 
Service Institution (1931), p. 511 ff. 
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Blockading forces, subject to the provisions of Article 54, may control the 
movement of all vessels and persons within a blockade zone. 


COMMENT 


This article is designed to facilitate the establishment and maintenance of 
a blockade zone (see Comment on Article 69, supra). It is to be noted that 
under Articles 83 and 84, the belligerent establishing a blockade zone may 
lay automatic contact mines therein without any special notice. It is, 
therefore, reasonable to give the belligerent the right to control navigation 
within such a zone, but the safeguards for human lives prescribed in Article 
54 are still applicable in that area. 

Although this article is believed to state a rule not embodied in the exist- 
ing law, it may be noted that the Chinese Neutrality Regulations of 1914 
ordered Chinese vessels and all persons or board to observe the regulations 
in force at any blockaded port (Deák and Jessup, Collection of Neutrality 
Laws (1939), p. 393), and that the Italian prize court in several cases recited 
the failure of neutral vessels to obtain safe-conducts for passage through the 
zone of a blockade, to conform to the conditions of such safe-conducts, and to 
obey the orders of Italian naval authorities in 3 Port Within the zone of a 
blockade, as grounds for condemnation. The Evangelistria, Fauchille et 
Basdevant, Jurisprudence italienne en matière de prises maritimes (1921), p. 
172; The Anthippi, ibid., p. 207; The Mikail, tbid., p. 216. 

Attention may also be called to Articles 63 (c), 63 (d), 70, 74, 76, 81 and 
82, and Comment thereon. 

ARTICLE 72 


A blockade in order to be binding must be effective, that is to say, it must 
be maintained by a naval or aérial force sufficient really to prevent access to 
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and egress from the blockaded territory by sea. The question whether a 
blockade is effective is a question of fact, but no blockade shall be considered 
effective unless surface or submarine vessels or aircraft of the blockading 
belligerent are actually patrolling or cruising off the blockaded territory. 


COMPARABLE TEXTS 


Declaration of Paris, 1856: 
Art. 4 Blockades, in order to be binding, must be effective; that 
is to say, maintained by a force sufficient really to prevent access to the 
coast of the enemy. 


Declaration of London, 1909: 

Art. 2. In accordance with the Declaration of Paris of 1856, a 
blockade, in order to be binding, must be effective—that is to say, it 
must be maintained by a force sufficient really to prevent access to the 
enemy coastline. 

Art. 3. The question whether a blockade is effective is a question of 
act. 


Institut de Droit International, 1877: 

Sec. 3. Un blocus est effectif, lorsqu’il a pour résultat d’empécher 
l’accès du port bloqué au moyen d’un nombre suffisant de vaisseaux 
de guerre stationnés, ou ne s’écartant que momentanément de leur 
station. . 

Institut de Droit International, 1883: 

Sec. 35. Le blocus déclaré et notifié est effectif lorsqu'il existe un 
danger imminent pour l’entrée ou la sortie du port bloqué, à cause d’un 
nombre suffisant de navires de guerre stationnés ou ne s’écartant que 
momentanément de leur station. 

International Law Association, 1920: 

Appendix I, Art. 2. A blockade in order to be binding, must be 
effective, that is to say, it must be maintained by a force at whatever 
distance from the blockaded area sufficient actually to prevent access 
to, or egress from, that territory of vessels or goods intended for, or 
proceeding from, the blockaded territory. 

Art. 17e. Subject to the observance of the existing rules of blockade 
and to the above restrictiors, an effective blockade may be lawfully 
established by submarines. 


COMMENT 


The rule that a blockade must be effective by sea in order to be binding, 
asserted by the Armed Neutralities (Scott, The Armed Neutralities of 1780 
and 1800 (1918), p. 274; for earlier developments, see Jessup and Deák, 
Neutrality: Its History, Economics and Law, Vol. I, “The Origins” (1935), 
pp. 105-123) was reaffirmed in new terms by the Declaration of Paris and 
has become one of the most clearly established rules of international law. 
It was incorporated in the Declaration of London with the additional pro- 
vision that the question of effectiveness is one of fact. Cf. The Olinde Rod- 
rigues (1899), 174 U. S. 510. The General Report to the London Conference 
contained the following comment: 
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(To Art. 2.) The first condition necessary to render a blockade 
binding is that it should be effective, There has been universal agree- 
ment on this subject for a long time. As for the definition of an effective 
blockade, we thought that we had only to adopt the one to be found in 
the Declaration of Paris of the 16th April, 1856, which, conventionally, 
binds a great number of States, and is in fact accepted by the rest. 

(To Art. 3.) It is easily to be understood that difficulties often 
arise on the question whether a blockade is effective or not; opposing 
interests are at stake. The blockading belligerent wishes to economize 
his efforts, and neutrals desire their trade to be as little hampered as 
possible. Diplomatic protests have sometimes been made on this 
subject. The point may be a delicate one, because no absolute rule 
can be laid down as to the number and position of the blockading ships. 
All depends on matters of fact and geographical conditions. In one 
case a single ship will suffice to blockade a port as effectively as possible, 
whereas in another a whole fleet may not be enough really to prevent 
access to one or more ports declared to be blockaded. It is therefore es- 
sentially a question of fact, to be decided on the merits of each case, and 
not according to a formula drawn up beforehand. Who shall decide it? 
The judicial authority. This will be, in the first place, the national 
tribunal which is called on to pronounce as to the validity of the prize 
and which the vessel captured for breach of blockade can ask to declare 
the capture void, because the blockade, not being effective, was not 
binding. This resort has always existed; it may not always have given 
satisfaction to the Powers concerned, because they may have thought 
that the national tribunal was rather naturally led to consider effective 
the blockade declared to be so by its Government. But when the 
International Prize Court Convention comes into force there will be an 
absolutely impartial tribunal, to which neutrals may apply, and which 
will decide whether, in a given case, the blockade was effective or not. 
The possibility of this resort, besides allowing certain injustices to be 
redressed, will most likely have a preventive effect, in that a Govern- 
ment will take care to establish its blockades in such a way that their 
effect can not be annulled by decisions which would inflict on it a heavy 
loss. The full scope of Article 3 is thus seen when it is understood that 
the question with which it deals must be settled by a court. The fore- 
going explanation is inserted in the report at the request of the com- 
mittee, in order to remove all possibility of misunderstanding. (Scott, 
The Declaration of London, February 26, 1909 (1919), pp. 135-136.) 


For decisions and dicta applying or discussing the rule of effectiveness, see 
the following cases: The Betsey (1798), 1 C. Rob. 92; The Christina Mar- 
garetha (1805), 6 C. Rob. 62; The Triheten (1805), 6 C. Rob. 65; The Hoffnung 
(1805), 6 C. Rob. 112; The Rolla (1807), 6 C. Rob. 364; The Nancy (1809), 1 
Acton 57; The Robert (1809), 1 Acton 62; The Nancy (1809), 1 Acton 63; The 
Eagle (1809), 1 Acton 65; The Franciska (1855), 2 Spinks, Ecc. & Ad. 113; 
The Ostsee (1855), ibid., 170; The Circassian (1864), 2 Wall. 135; The An- 
dromeda (1864), 2 Wall. 481; The Olinde Rodrigues (1899), 174 U. S. 510; The 
George (1905), 2 Hurst and Bray, Russian and Japanese Prize Cases (1913), 
p. 171; The King Arthur (1905), ibid., p. 217; The Aghios Spiridon (1916), 
Fauchille et Basdevant, Jurisprudence italienne en matière de prises mari- 
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times (1921), p. 4, and cases zbid., pp. 11, 17 and 21; The Roelfina (Belgium, 
1919), 16 American Journal of International Law (1922), p. 186; and 
Comment on Articles 74, 75 and 80 infra. 

See also, for cases before arbitral tribunals, Ralston, The Law and Pro- 
cedure of International Tribunals (rev. ed. 1926), pp. 406-409, and the case 
of the Oriental Navigation Company (1928), United States and Mexican 
General Claims Commission, Opinions of Commissioners, 1928-1929, p. 23; 
for provisions in prize codes and instructions, British Manual of Naval Prize 
Law of 1888, Arts. 110-113; United States Naval War College, International 
Law Documents (1925), pp. 182, 183-134; Verzijl, Le Droit des Prises de la 
Grande Guerre (1924), pp. 924-931; 2 Recueil général périodique et critique, 
1935, Pt. 6, p. 5; and Italy, Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 
1938, p. 18; for diplomatic statements, e.g., 1 Pistoye et Duverdy, Traité 
des Prises Maritimes (1859), p. 373; United States Foreign Relations, 1915, 
Supplement, p. 583, and tbid., 1916, Supplement, pp. 376-377; for neutral 
warnings and prohibitions against breaches of effective or actual blockades 
(sometimes with definitions of effectiveness), Deák and Jessup, Collection of 
Neutrahiy Laws (1939), pp. 43, 47, 160, 162, 164, 166, 416, 473, 485, 613, 
682, 714, 715, 796, 797, 799, 802, 805, 815, 818, 837, 905, 950, 954, 956, 961; 
for neutral refusals to recognize ineffective blockades, ibid., pp. 190, 1187; for 
treaties mentioning or describing effectiveness or otherwise defining a block- 
ade, tbid., Pt. IT, Nos. 2, 3, 16, 17, 20, 26, 40, 50, 57, 68, 69, 75, 82, 84, 94, 97, 
101, 103, 105, 107, 109, 113, 115, 128, 126. See, further, 7 Moore, Digest of 
International Law (1906), pp. 788-820, 842-848; Fauchille, Du Blocus Mari- 
time (1882), pp. 74-161; and United States Naval War College, I PRE 
Law Topics and Discussions: 1905, pp. 122-129. 

The extremely strict view nich was sometimes held on the Continent in 
the nineteenth century in regard to the requirement of effectiveness (see, 
e.g., Fauchille, op. et loc. cit., where a blockade by cruising rather than sta- 
tionary warships is regarded as fictitious) appears to have been largely 
replaced by an acceptance of the more liberal British and American interpreta- 
tion of this requirement. ; | 

This article requires that a blockade should be effective by sea; therefore, 
the inability of a belligerent to prevent aërial navigation to and from a block- 
aded place over land or sea, or to prevent access by land, does not affect the 
validity of a blockade. By the same token, aircraft are not to be deemed to 
commit a breach of blockade in entering or leaving by air a blockaded place. 
Under the provisions of Article 112, however, all aircraft destined for enemy 
territory or territory occupied by the enemy are subject to condemnation. 
Article 53 (i) of the Hague Air Rules of 1923 provided for the capture of air- 
craft “engaged in breach of a blockade duly established and effectively main- 
tained.” This provision was accompanied by the following comment: 


(i) The ninth ground for capture is that the aircraft is engaged in a 
breach of blockade. ‘‘Blockade” is here used in the same sense in 
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which it is employed in Chapter 1 of the Declaration of London, that is 
to say, an operation of war for the purpose of preventing by the use of 
warships ingress or egress of commerce to or from a defined portion of 
the enemy’s coast. It has no reference to a blockade enforced without 
the use of warships, nor does it cover military investments of particular 
localities on land. These operations, which may be termed ‘‘aerial 
blockade,” were the subject of special examination by the experts 
attached to the various Delegations, who framed a special report on the 
subject for consideration by the Full Commission. The conditions 
contemplated in this sub-head are those of warships enforcing a blockade 
at sea with aircraft acting in co-operation with them. As the primary 
elements of the blockade will, therefore, be maritime, the recognised 
principles applicable to such blockade, as for instance, ‘that it must be 
effective (Declaration of Paris, article 4), and that it must be duly 
notified and its precise limits fixed, will also apply. This is intended 
to be shown by the use of the words “breach of blockade duly established 
and effectively maintained” in the text of the sub-head. 

It is too early yet to indicate with precision the extent to which the 
co-operation of aircraft in the maintenance of blockade at sea may be 
possible; experience alone can show. Nevertheless, it is necessary to 
indicate the sense in which the Commission has used the word ‘‘effec- 
tive.” As pointed out in the Declaration of London, the effectiveness 
of a blockade is a question of fact. The word “effective” is intended to 
ensure that it must be maintained by a force sufficient really to prevent 
access to the enemy coast-line. The prize court may, for instance, have 
to consider what proportion of surface vessels can escape the watchful- 
ness of the blockading squadrons without endangering the effectiveness 
of the blockade; this is a question which the prize court alone can de- 
termine: In the same way, this question may have to be considered 
where aircraft are co-operating in the maintenance of a blockade. 

*The invention of the aircraft cannot impose upon a belligerent who 
desires to institute a blockade the obligation to employ aircraft in co- 
operation with his naval forces. If he does not do so, the effectiveness 
of the blockade would not be affected by failure to stop aircraft passing 
through. It is only where the belligerent endeavours to render his 
blockade effective in the air-space above the sea as well as on the surface 
itself that captures of aircraft will be made and that any question of 
the effectiveness of the blockade in the'air could arise. 

The facility with which an aircraft, desirous of entering the blockaded 
area, could evade the blockade by passing outside the geographical 
limits of the blockade has not escaped the attention of the Commission. 
This practical question may affect the extent to which belligerents will 
resort to blockade in future, but it does not affect the fact that where a 
blockade has been established and an aircraft attempts to pass through 
into the blockaded area within the limits of the blockade, it should be 
liable to capture. 

The Netherlands Delegation proposed to suppress (i) on the grounds 
that air blockade could not be effectively maintained, basing its opin- 
ion on its interpretation of the experts’ report on the subj ect. 

The British, French, Italian and Japanese Delegations voted for its 
maintenance. The American Delegation voted for its maintenance 
ad referendum. (British Parliamentary Papers, Misc. No. 14 (1924), 
Cmd. 2201, pp. 50-51.) 
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The Report of the Subcommittee of Experts concerning maritime and 
aërial blockade by means of aircraft was as follows: 


1. Aircraft acting in co-operation with sea-eraft in maritime blockade. 


The experts are unanimous in recognising that aircraft could be of 
the most valuable assistance to sea-craft in maintaining a maritime 
blockade by extending the range of observation to greater distance 
from the blockaded coast, and by locating ships before they arrive in 
the vicinity of the blockaded coast. This will always be possible when 
a belligerent has control of the air in the vicinity of the blockaded coast. 
(By ‘‘control of the air” is meant not that one can absolutely prevent 
the passage of hostile planes, but that a hostile plane cannot fly in that 
vicinity without running grave danger of attack, and that friendly planes 
can operate with little fear of attack.) 


2. Maritime blockade exercised by aircraft alone. 


The experts first considered the factors which were of importance in 
determining the effectiveness of a blockade exercised by aircraft alone 
against sea-craft. These factors are: 


(a) The extent to which control of the air is exercised in the blockaded 
zone by the blockading belligerent. 

(b) The radius of action of aircraft from their home aerodromes. 

(c) The difficulty of conducting observation by night. (In this 
connection the point was maintained by the American representa- 
tive that aircraft could operate from their bases at a distance greater 
than sea-craft could travel in the course of a night in temperate 
latitudes.) 

(d) The number of aircraft available proportionate to the extent of 
the coast blockaded. 

(e) Weather conditions. 


The experts were of opinion that under most conditions the blockade 
could not be exercised by aircraft alone; that under some conditions 
such blockade could be maintained; that whether or not a blockade 
would be effective would depend entirely upon the special tactical $itu- 
ation; and that it was impossible to state in general that a blockade by 
aircraft alone either could or could not be effective. 

(Note: Some question ardse as to the exact definition of the word 

“blockade.” In the above paragraph it was construed to involve 


only the prevention of ingress to or egress from a given area of 
coast by sea-craft.) 


8. Aerial blockade against aircraft. 


The experts are unanimous in recognising that while a blockade of 
aircraft against aircraft might become effective by day, it could not in 
the present state of development be effective by night. 

They consider therefore that there is no necessity to examine this 
point. (Hague Report, 1923, p. 229.) 


In view of the above reports and of other information obtained from ex- 
perts, it is believed that a blockade against access or egress by air could not 
be effectively maintained and no provision is made in this Draft Convention 
for aérial blockades. The Italian War Law of 1938, which contains detailed 
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provisions for aérial warfare, has no provision for aërial blockade. Gazzetta 
Ufficiale, Supplemenio, No. 211, Sept. 15, 1988. On the other hand, it can- 
not be said that a blockade against access or egress by sea could not under 
any condition be maintained by aircraft, possibly with the aid of mine fields 
or other obstructions. See Article 73. 

It is believed that although mines and other obstacles may practically 
prevent access to a port or coast (see Article 73 and Comment thereon, infra, 
on the use of such obstacles for purposes of blockade), the presence of a block- 
ading force of warships or aircraft must be required, as an exception to the 
rule that the effectiveness of a blockade is a question of fact. Articles 76, 
79 and 82 assume the presence of naval or aérial units capable of entering into 
communication with a neutral vessel in the vicinity of a blockaded place and 
with the authorities of such a place. In the Circassian (1864), 2 Wall. 135, 
the United States Supreme Court said that a blockade may be made effective 
by batteries ashore supported by a naval force sufficient to warn the inno- 
cent and capture the offenders. Sir Ernest Satow, British delegate at the 
Second Hague Conference, declared that a blockade could not be made effec- 
tive in whole or in part by mines, within the meaning of the Declaration of 
Paris. 3 Proceedings of the Hague Peace Conferences: The Conference of 
1907 (1921), pp. 383-384. Itis doubtful whether Great Britain would today 
adhere to this point of view. 

The question whether a blockade is required to be ‘“‘close” is briefly dis- 
cussed in Comment on Article 81 infra. The instant article lays down only 
one exception to the rule that the effectiveness of a blockade is a question of 
fact, namely, the requirement of the presence of a naval or aérial force off the 
blockaded territory. It does not attempt to answer the question, how close 
to the coast this blockading force must be in order to satisfy this require- 
ment. It is believed that a prize court would apply the test of reasonable- 
ness in a case involving this problem. 


ARTICLE 73 


For the purpose of establishment and maintenance of a blockade, a bellig- 
erent must use surface or submarine vessels or aircraft, and may also use 
fixed obstacles and anchored automatic contact mines which become harm- 
less on becoming unanchored. 


COMPARABLE TEXTS 
[See also under Article 83] 


Institut de Droit International, 1911: 

Art. 4 Un belligérant ne peut placer des mines devant les côtes et: 

les ports de son adversaire que pour des buts navals et militaires. Il 

lui est interdit de les y placer pour établir ou maintenir un blocus de 
commerce. 


ARTICLE 73 715 


Institut de Droit International, 1913: 


Art, 22. Un belligérant ne peut placer des mines devant les côtes 
et les ports de son adversaire que pour des buts navals et militaires. 
Il lui est interdit de les y placer pour établir ou maintenir un blocus de 
commerce. 


International Law Association, 1920: 


Appendix I, Art. 22. Anchored automatic contact mines which 
automatically become harmless on becoming unanchored, may be used 
for the purposes of blockade, provided that the mines are laid only 
in the territorial waters of the enemy within the blockaded area, and 
that the laying of such mines is duly notified as provided in the case 
of blockade in Article 11. 

Art. 23. Stones or other non-explosives may be used for the purpose 
of blockade provided that they are so used only in the territorial waters 
of the enemy within the blockade area, and the fact is duly notified as 
provided in the case of blockade in Article 11. 


COMMENT 


It has been explained in Comment on Article 72, supra, why it is believed 
necessary to require the use of warships or aircraft for the purpose of estab- 
lishment and maintenance of a blockade. On the general question of the use 
of mines by belligerents see Comment on Article 70, supra. The use of 
mines for blockades was approved by Fauchille in a book published in 1882 
(Du Blocus Maritime, pp. 133-134). During the Russo-Japanese War the 
Japanese apparently used sunken merchantmen and mines for military pur- 
poses off the blockaded harbor of Port Arthur, without giving rise to any 
objections. Lawrence, War and Neutrality in the Far East (2d ed., 1904), 
p. 104. At the Second Hague Conference, Great Britain proposed a prohibi- 
tion of the laying of automatic contact mines for the establishment of com- 
mercial blockades, 3 Proceedings of the Hague Peace Conferences: The Con- 
ference of 1907 (1921), p. 662, or a prohibition of the laying of such mines in 
enemy waters except before a war port (dbid., p. 679), but these proposals 
found little support (zbid., pp. 414-416), as did the Colombian proposal to 
prohibit the laying of mines within enemy waters altogether (ibid., pp. 450- 
453, 682) and the Spanish proposal to permit such laying of mines only in 
such enemy waters as are under the effective control of the belligerent (zbid., 
p. 665). - The Conference did, however, adopt Article 2 of the Highth Con- 
vention (see COMPARABLE TEXTS, Articles 83-84, infra). In the case of the 
Roelfina (1919), a Belgian prize court said that Great Britain had maintained 
in 1918 an effective long-distance blockade of the Belgian coast occupied by 
Germany, such blockade having been enforced with the assistance of mine 
fields, submarines and aircraft, as well as surface warships. 16 American 
Journal of International Law (1922), p. 136. Itis believed that the existing 
rules of law do not forbid the use of mines within belligerent territorial waters 
for purposes of blockade. For an explanation of the permission given by 
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this Draft Convention to a belligerent to lay mines within a blockade zone, 
as defined in Article 1 (e), see Comment on Article 69, supra. 

The provision for the use of stones and other fixed obstacles for the pur- 
pose of maintaining a blockade has some support in practice. Thus in 1861 
and 1862 the Federal forces sank ships laden with stones at the entrance to 
the Charleston harbor. Protests were made by Great Britain and France, 
mainly on the ground that such action might result in permanent injury to 
the usefulness of the harbor. The United States maintained its right to use 
such obstructions. 7 Moore, Digest of International Law (1906), p. 855; 2 
Stowell and Munro, International Cases (1916), pp. 623-626. Like action 
was taken by Russia in the Danube in 1877 (see Comment on Article 68, 
supra), although there was probably no real blockade involved, and by Japan 
before Port Arthur in 1904 (see supra). See also Martin and Baker, Laws of 
Maritime Warfare (1918), pp. 187-188, 193, 194. 

It must be noted that in order to comply with the provisions of Article 76 
and, in certain cases, with those of Articles 78 (1-c) and 82 (2), it may be 
necessary for the blockading belligerent to leave open passages through the 
obstacles, such as mines or stones, placed by him off a blockaded place. 

In the case of the Circassian (1864), 2 Wall. 135, the United States Su- 
preme Court said that coastal batteries may be used in the maintenance of a 
blockade. This article states no rule in regard to the use of coastal batteries. 
It is believed that coastal artillery fire could add little to the effectiveness 
of a blockade as against merchant vessels without violating the spirit of 
Article 54. 

ARTICLE 74 

(1) A blockade must be applied impartially to all vessels, including those 
of the blockading belligerent. 

(2) Subject to Article 76, if a belligerent licenses or knowingly permits its 
own or any other vessels to pass through the blockade, the blockade is re- 


garded as raised. 
COMPARABLE TEXTS 


Declaration of London, 1909: : ° 
Art. 5. A blockade must be applied impartially to the ships of all 
nations. 


Art. 6. The commander of a blockading force may give permission 

to a war-ship to enter, and subsequently to leave, a blockaded port. 
International Law Association, 1920: 

Appendix I, Art. 5. A blockade must be applied impartially to the 
ships of all nations. 

Appendix I, Art. 6. The commander of a blockading force may 
give permission to a warship to enter, and subsequently to leave, a 
blockaded port, without breaking the blockade. 


COMMENT 


This article is a general statement of a rule believed to be now in existence. 
This Draft Convention, in accord with modern practice and the Declaration 
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of London, makes no provision for distinct blockades to prevent ingress only 
or egress only. Cf., however, Article 109 of the British Manual of Naval 
Prize Law of 1888 and the Gerasimo (1857), 11 Moore P. C. 88. Articles 5 
and 6 of the Declaration are accompanied by the following comment in the 
General Report: 


(To Art. 5.) Blockade, as an operation of lawful warfare, must be 
respected by neutrals in so far as it really remains an operation of war 
which has the object of interrupting all commercial relations with the 
blockaded port. It may not be made the means of allowing a belliger- 
ent to favor the vessels of certain nations by letting them pass, This 
is the point of Article 5. 

(To Art. 6.) Does the prohibition which applies to all merchant 
vessels apply also to war-ships? No definite reply can be given. The 
commander of the blockading forces may think it useful to cut off all 
communication with the blockaded place and refuse access to neutral 
war-ships; no rule is imposed on him. If he lets them in, it is as a mat- 
ter of courtesy. If a rule has been drawn up merely to lay down this, 
it is in order that it may not be claimed that a blockade has ceased to be 
effective on account of leave granted to such and such neutral warships. 

The blockading commander must act impartially, as stated in Article 
5. Nevertheless, the mere fact that he has let a war-ship pass does not 
oblige him to let pass all neutral war-ships which may come. It is a 
question of judgment. The presence of a neutral war-ship in a block- 
aded port may not have the same consequences at all stages of the 
blockade, and the commander must be left free to judge whether he can 
be courteous without making any sacrifice of his military interests. 
ae The Declaration of London, February 26, 1909 (1919), pp. 186- 
137. 


The instant article is designed to make it clear that any partiality in the 
administration of a blockade in regard to merchant vessels operates to raise 
the blockade. It is designed, in particular, to prevent belligerents from 
using ‘‘blockades”’ as pretexts for furthering their own trade with the ene- 
mies’ countries at the expense of neutrals—situations not unknown in his- 
tory. Cf. Phillips and Reede, Neutrality: Its History, Economics and Law, 
Vol. IT, “The Napoleonic Period” (1936), p. 153; and Turlington, ibid., Vol. 
III, “The World War Period” (1936), pp. 55-58. 

Before the middle of the nineteenth century, it was by no means unusual 
for blockading belligerents to grant licenses or permissions to pass to vessels 
of neutral or belligerent character, sometimes quite liberally. Cf., e.g., the 
following cases: The Juno (1799), 2 C. Rob. 116; The Maria (1805), 6 C. 
Rob. 201; The Sophia Elizabeth (1809), 1 Acton 46; The Eagle (1809), 1 ibid. 
65; and The Success (1812), 1 Dods. 131, 134, where, however, it was laid 
down that, subject to special licenses, a blockade must operate to the total 
exclusion of the blockading belligerent’s as well as neutral vessels. Cf., 
further, Phillips, op. cit., pp. 158-166. On the other hand, in the Juffrow 
Maria Schroeder (1800), 3 C. Rob. 147, the court refused to condemn a vessel 
where the blockade had been relaxed in fact by allowing some neutral vessels 
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to go through. In the Rolla (1807), 6 C. Rob. 364, Sir W. Scott said: “For 
what is a blockade, but a uniform universal exclusion of all vessels not 
privileged by law? . . . Hit was shewn, therefore, that ships not privileged 
by law have been allowed to enter or come out, from motives of civility, or 
other considerations, I should be disposed to admit that other parties would 
be justified in presuming that the blockade had been taken off.” In this 
case, a vessel in distress and slave ships, on grounds of humanity, had been 
permitted to enter and some other vessels, captured for attempting to pass 
through, had been released by the captors. This was not considered by the 
court as sufficient to save the Rolla from condemnation. 

In the Franciska (1855), 10 Moore P. C. 37, the Judicial Committee of the 
Privy Council held that certain British and French decrees, in conjunction 
with Russian measures, providing for certain indulgences in favor of enemy 
vessels on both sides, had the effect of exempting certain belligerent vessels 
from the operation of a blockade proclaimed against Russian Baltic ports, 
and, as no notice of the partial character of the blockade had been given to 
neutrals, there was no legal blockade. Cf., however, The Johanna Maria 
(1855), 10 Moore P. C. 70. 

See also the British Manual of Naval Prize Law (1888), Arts. 112 (4) and 
118. 

During the Civil War and the Spanish-American War, the United States 
granted special permissions for various vessels to pass through a blockade for 
special purposes. 7 Moore, Digest of International Law (1906), pp. 846-848. 
Italy took similar action in 1911-1912. 2 Genet, Précis de Droit Maritime 
pour le Temps de Guerre (1938), p. 351. It has been said by many writers 
that the granting of minor exemptions for special purposes does not invali- 
date a blockade. See, e.g., 2 Hyde, International Law (1922), p. 687, and 2 
Oppenheim, International Law (5th ed. by Lauterpacht, 1935), p. 628. In 
the Aghios Nicolaos (1918), Fauchille, Jurisprudence française en matière de 
prises maritimes (1919), p. 450, a neutral vessel had been granted permission 
to go to a blockaded coast to take away refugees, but shipped some horses, 
and likewise deviated from the prescribed course. ° The cargo of horses was 
condemned, although the vessel had been released by naval authorities. In 
1916, after urgent requests by the United States, the Allies permitted food 
and hospital supplies to be carried to blockaded ports in Syria and Palestine 
in United States Government vessels. United States Foreign Relations, 
1916, Supplement, pp. 927-940. 

Query, whether the exemption of certain vessels from capture, contained 
in Articles 3 and 4 of the Eleventh Hague Convention of 1907, and con- 
templating primarily captures by reason of enemy character, applies to cases 
of blockade. Cf. the Evanghelistria, Fauchille, Jurisprudence française en 
matière de prises maritimes (1919), p. 423. 

Commodore Biddle, U. S. N., asserted in 1827, in insisting on passing 
through a Brazilian blockade of Buenos Aires: “ Blockades never have been 
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deemed to extend to public ships.” He cited many instances, based in part 
on his personal experience, where neutral warships had been allowed to pass 
through blockades. The Brazilian commander expressed a contrary view, 
which, he said, was supported by the British Government. 15 British and 
Foreign State Papers, pp. 1118-1125; cf. 2 Manning, Diplomatic Correspond- 
ence of the United States concerning the Independence of the Latin-American 
Nations (1925), p. 842. It is not believed that the right asserted by Com- 
modore Biddle has found support in subsequent practice, although it is 
clearly permissible for the blockading belligerent to allow the passage of 
neutral warships through the blockade without affecting its validity. In 
1838 France denied that neutral warships had a right to pass a blockade. 
1 Pistoye et Duverdy, Traité des Prises Maritimes (1859), p. 373. During 
the Mexican War, the United States permitted neutral residents of the 
blockaded city of Vera Cruz to leave on board neutral warships. United 
States v. Guillem (1850), 11 How. 47. The United States has usually per- 
mitted the passage of neutral warships through blockades. 7 Moore, Digest 
of International Law (1906), pp. 852-854. Section 32 of the United States 
Instructions for the Navy, 1917, reads as follows: 

32. Vessels of war of neutral powers have not the positive right of 
entry to a blockaded port. They should, however, as a matter of 
courtesy, when practicable, be allowed free passage to and from a 
blockaded port. Permission to visit the blockaded port is subject to 
any conditions as to length of stay or otherwise that the senior officer 


of the blockade may deem necessary and expedient. (United States 
Naval War College, International Law Documents, 1925, p. 139.) 


For other provisions relating to the impartiality of blockades and the au- 
thority to permit the passage of neutral warships, see Huberich and King, 
The Prize Code of the German Empire (1915), p. 40, Arts. 61 and 62; and Arts. 
171 and 173 of the Italian War Law of 1938, Gazzetta Ufficiale, Supplemento, 
No. 211, Sept. 15, 1938, p. 18. Austria-Hungary adopted literally the pro- 
visions of the Declaration of London (Verzijl, Le Droit des Prises de la Grande 
Guerre (1924), p. 926), while Japan substantially did so in 1914. 11 Bulletin 
de l Institut Intermédiaire International (1924), pp. 12, 13. The French In- 
structions of 1934 contain no provision in regard to the passage of neutral 
warships through a blockade. 2 Recueil général périodique et critique, 1935, 
Pt. 6, pp. 5-6. Mexico and Venezuela in their naval codes order their naval 
personnel to respect blockades established by nations at peace with them 
respectively. Deák and Jessup, Collection of Neutrality Laws (1939), pp. 
767, 1287. On the other hand, China asserted in its neutrality regulations 
of 1904 the right to send warships to remove nationals from blockaded ports. 
Ibid., p. 388. 

ARTICLE 75 


A blockade is not regarded as raised if the blockading forces are tempo- 
rarily driven off by bad weather. 
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COMPARABLE TEXTS 


Declaration of London, 1909: 

Art. 4. A blockade is not regarded as raised if the blockading force is 

temporarily withdrawn on account of stress of weather. 
Institut de Droit International, 1888: 

Sec. 38. Si les navires bloquants s’éloignent de leur station pour un 
motif autre que le mauvais temps constaté, le blocus est considéré 
comme levé; il doit alors étre de nouveau déclaré et notifié. 

International Law Association, 1920: 


Appendix I, Art. 4. A blockade is not regarded as raised if the 
blockading force is temporarily withdrawn, on account of stress of 
weather. 

COMMENT 


This article, identical in substance, though not in form, with Article 4 of 
the Declaration of London, is believed to express an existing rule of law. It 
may be considered as an exception to the rule that the effectiveness of a 
blockade is a question of fact. See Article 72, supra. The General Report 
to the London Conference commented upon Article 4 of the Declaration as 
follows: 

It is not enough for a blockade to be established; it must be main- 
tained. If it is raised it may be re-established, but this requires the 
observance of the same formalities as though it were established for the 
first time. By tradition, a blockade is not regarded as raised when it is 
in consequence of stress of weather that the blockading forces are 
temporarily withdrawn. This is laid down in Article 4. It must be 
considered limitative in the sense that stress of weather is the only form 
of compulsion which can be alleged. If the blockading forces were 
withdrawn for any other reason, the blockade would be regarded as 
raised, and, if it were resumed, Articles 12 (last rule) and 13 would 
ae (Scott, The Declaration of London, February 26, 1909 (1919), 

136. 


p. 136 


The rule that a blockade was not raised when the blockading force is driven 
off by wind was of considerable importance jn the days of sailing vessels and 
was asserted in the opinions of prize courts in the cases of the Frederick 
Molke (1798), 1 C. Rob. 86, and the Columbia (1799), ibid., 154. Cf. The 
Eagle (1809), 1 Acton 65; The Hoffnung (1805), 6 C. Rob. 112; Radcliff v. 
United Insurance Company (1810), 7 Johns. 38; and The Olinde Rodrigues 
(1899), 174 U. S. 510. The instant rule has been incorporated in the prize 
codes and naval instructions of various States. Martin and Baker, Laws of 
Maritime Warfare (1918), pp. 244-246; United States Naval War College, 
International Law Documents, 1925, pp. 134-135; 2 Recueil général périodique 
et critique, 1935, Part 6, p. 5; Italy, Gazzetta Ufficiale, Supplemento, No. 
211, Sept. 15, 1938, p. 18. See, further, Fauchille, Du Blocus Maritime 
(1882), pp. 152-160, where authority for the contrary view (for which see 
also 1 Pistoye et Duverdy, Traité des Prises Maritimes (1859), pp. 374-375) 
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which formerly obtained in some continental States, is also given. That 
such view has been virtually given up is evident from the aforementioned 
codes and instructions. 


ARTICLE 76 


In circumstances of distress, acknowledged by an authority of the blockad- 
ing forces, a neutral vessel may enter a blockaded place and subsequently 
leave it, provided that it has neither discharged nor shipped any cargo there. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 7. In circumstances of distress, acknowledged by an officer of 
the blockading force, a neutral vessel may enter a place under blockade 
and subsequently leave it, provided that she has neither discharged 
nor shipped any cargo there. 


Institut de Droit International, 1883: 


Sec. 40. Cependant, il est permis aux navires de commerce d’entrer, 
pour cause de mauvais temps, dans le port bloqué, mais seulement 
aprés constatation, par le commandant du blocus, de la persistance de 
la force majeure. 


COMMENT 


The rule laid down in this article is substantially identical with that of 
Article 7 of the Declaration of London, commented upon in the General 
Report to the London Conference as follows: 


Distress can explain the entrance of a neutral vessel into a blockaded 
place, for instance, if she is in want of food or water, or needs immediate 
repairs. As soon as her distress is acknowledged by an authority of 
the blockading force, she may cross the line of blockade; it is not a 
favor which she has to ask of the humanity or courtesy of the blockad- 
ing authority. The latter may deny the state of distress but when 
once it is proved to exist, the consequence follows of itself. The vessel 
which has thus entered the blockaded port will not be obliged to remain 
there for the whole duration of the blockade; she may leave as soon as 
she is fit to do so, whtn she-has obtained the food or water which she 
needs, or when she has been repaired. But the leave granted to her 
must not be made an excuse for commercial transactions; therefore she 
is forbidden to discharge or ship any cargo. 

It is needless to say that a blockading squadron which insisted on 
preventing a vessel in distress from passing, might do so if she afforded 
her the help which she needed. (Scott, The Declaration of London, 
February 26, 1909 (1919), pp. 137-138.) 


The British and American prize courts have held that only absolute and 
unavoidable necessity will excuse an attempt to enter a blockaded port. 
Mere convenience is not sufficient. The Hurtige Hane (1799), 2 C. Rob. 
124. Imperative and overruling necessity must be proved. The mere 
bona fide belief of the master that such necessity exists is not sufficient, if not 
borne out by the facts. The Panaghia Rhomba (1858), 12 Moore-P. C. 168, 
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decision below, affirmed on appeal. The case ‘must be one of absolute and 
uncontrollable necessity,” established beyond reasonable doubt. The 
Diana (1868), 7 Wall. 354. The necessity for getting a pilot at a blockaded 
port was held insufficient in The Neutralitet (1805), 6 C. Rob. 30, The Char- 
lotte Christine (1805), 6. C. Rob. 101, The Gute Erwartung (1805), 6 C. Rob. 
182, The Elizabeth (1810), Edw. 198, The Arthur (1810), Edw. 202. In the 
following cases, it was held that the circumstances excused passing through a 
blockade: The Fortuna (1803), 5 C. Rob. 27; The Charlotta (1810), Edw. 252 
(cargo apparently intact); The Argonaut (1861), Blatchf. Prize Cases 62; ef. 
The Pericles (1916), Fauchille et Basdevant, Jurisprudence italienne en 
matière de prises maritimes (1921), pp. 29, 152. In the Nuestra Señora de 
Regla (1872), 17 Wall. 29, a vessel in distress which was allowed by the 
admiral of the blockading force to put in at a blockaded port was held not 
to have been a lawful prize. Seealso the Forest King (1861), Blatchf. Prize 
Cases 2,45. In the following cases (in addition to those cited supra) it was 
held that the requisite necessity for passing a blockade was not proved: The 
Alexander (1801), 4 C. Rob. 98; The Adonis (1804), 5 C. Rob. 256; The 
Cornelius (1865), 3 Wall. 214; The Major Barbour (1862), Blatchf. Prize 
Cases 167; The Albert (1863), ibid., 663; The Sunbeam (1863), ibid., 316, 656. 
For a French view, see Fauchille, Du Blocus Maritime (1882), pp. 346-350. 
For provisions of French, German and Japanese prize ordinances and in- 
structions incorporating in substance the instant rule, see United States 
Naval War College, Iniernational Law Documents, 1925, pp. 189-140, and 2 
Recueil général périodique et critique, 1935, Part. 6, p. 6. Austria- 
Hungary adopted literally the provisions of the Declaration of London. 
Verzijl, Le Droit des Prises de la Grande Guerre (1924), p. 926. Article 135 of 
the British Manual of Prize Law of 1888 allowed absolute necessity as an 
excuse for breach of blockade. It may be added that the Chinese neutrality 
regulations of 1904 warned vessels against entering a blockaded port ‘except 
when fleeing from a tempest.” Deák and Jessup, Collection of Neutrality 
Laws (1939), p. 388. It should be noted that the requirement of acknowl- 
edgment of distress by an authority of the blockading forces was introduced 
by the Declaration of London, and was applied by an Italian prize court in 
1912. 2 Oppenheim, International Law (5th ed. by Lauterpacht, 1935), 
pp. 645-646, n. 11. 
The United States Instructions of 1917 provided in Section 33: 
In circumstances of urgent distress beyond the possibility of relief by 
the blockading force, a neutral vessel may be permitted to enter a place 
under blockade and subsequently to leave it under conditions pre- 


scribed by the commanding officer of the blockading force. (United 
States Naval War College, International Law Documents, 1925, p. 139.) 


The Rumanian Prize Code of 1917 has a similar provision in Article 92, 
authorizing the commander of the blockading force to permit merchant ves- 
sels, in case of necessity, to enter or leave the blockaded area, under condi- 
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tions imposed by him. 5 Bulletin de l’Institut Intermédiaire International 
(1921), p.355. Article 174 of the Italian War Law of 1938 provides that the 
commander of the blockading force, in case of established force majeure, may 
consent to allowing a neutral merchant vessel to enter or leave the blockaded 
zone, on condition that it neither discharge nor take any cargo there. The 
non-observance of this condition constitutes a violation of the blockade. 
Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 18. It should be 
noted that neither the Declaration of London nor previous practice required 
a permission by the officers of the blockading force as a condition of the 
validity of the excuse of necessity for passing a blockade. Cf. 2 Hyde, 
International Law (1922), pp. 682-683. 


ARTICLE 77 


A blockade, in order to be binding, must be declared in accordance with 
Article 78 (1) and notified in accordance with Article 79. 


COMPARABLE TEXTS 
Declaration of London, 1909: 


Art. 8. A blockade, in order to be binding, must be declared in 
er a with Article 9, and notified in accordance with Articles 11 
and 16. 

Art. 12. The rules as to declaration and notification of blockade 
apply to cases where the limits of a blockade are extended, or where a 
blockade is reéstablished after having been raised. 


International Law Association, 1920: 


Appendix J, Art. 8. A blockade in order to be binding must be 
declared in accordance with Article 9, notified in accordance with Arti- 
cle 11 hereof. 

Appendix I, Art. 12. The rules as to the declaration and notification 
of the blockade apply to cases where the limits of a blockade are ex- 
tended or where a blockade is re-established after having been raised. 


*  GOMMENT 


This article is identical with Article 8 of the Declaration of London which 
is accompanied by the following comment in the General Report to the 
Conference: 


Independently of the condition prescribed by the Declaration of Paris 
that it must be effective, a blockade, to be binding, must be declared and 
notified. Article 8 confines itself to laying down the principle which is 
applied by the following articles. 

To remove all possibility of misunderstanding it is enough to define 
clearly the meaning of these two expressions, which will frequently be 
used. The declaration of blockade is the act of the competent authority 
(a government or commander of a squadron) stating that a blockade is, 
or is about to be, established under conditions to be specified (Article 
9). The notification is the fact of bringing the declaration of blockade 
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to the knowledge of the neutral Powers or of certain authorities (Article 
11 


These two things—declaration and notification—will in most cases 
be done previously to the enforcement of the rules of blockade, that is 
to say, to the real prohibition of passage. Nevertheless, as we shall see 
later, it is sometimes possible for passage to be forbidden by the very 

. fact of the blockade which is brought to the knowledge of a vessel ap- 
proaching a blockaded port by means of a notification which is special, 
whereas the notification which has just been defined, and which is 
spoken of in Article 11, is of a general character. (Scott, Declaration of 
London, February 26, 1909 (1919), p. 188.) 


Article 12 of the Declaration of London is not reproduced in this Draft Con- 
vention. The General Report to the London Conference commented upon 
that article as follows: 

Supposing a blockade is extended beyond its original limits, as re- 
gards the new part, it is a new blockade and, in consequence, the rules 
as to declaration and notification must be applied to it. The same is 
true in cases where a blockade is re-established after having been raised; 
the fact that a blockade has already existed in the same locality must 
not be taken into account. (Zbid., pp. 140-141.) 


It is believed that the requirement stated by Article 12 of the Declaration 
of London is fully covered by the instant article, and that a separate state- 
ment of that requirement is superfluous. 

It will be noted that the text of the General Report commenting upon 
Article8 of the Declaration of London appears toimply that a blockade de facto, 
i.e., one without previous declaration or notification, is not absolutely barred 
by Article 8. The British and American prize courts have repeatedly held 
that the validity of a blockade does not depend upon a formal declaration or 
diplomatic notification, and is binding upon vessels approaching the block- 
aded place with knowledge of it, and upon vessels receiving special warning 
on the spot. The Mercurius (1798), 1 C. Rob. 80; The Vrouw Judith (1799), 
1 C. Rob. 150; The Tutela (1805), 6 C. Rob. 177, where the vessel was con- 
demned because of knowledge of a de facte blockade even without a special 
warning; The Robert (1809), 1 Acton 62; The Hare (1810), 1 Acton 252; The 
Johanna Maria (1855), 10 Moore P. C. 70; The Adula (1900), 176 U. S. 361. 
See also the British Manual of Naval Prize Law (1888), Articles 114-128, 
especially Article 126, which reads as follows: “126. A Blockade legally 
commences as soon 'as it is effectual, whether notification has been made or 
not.” France likewise admitted that a, blockade without prior general 
declaration or notification could be valid. Circular of Sept. 10, 1861, Deák 
and Jessup, Collection of Neutrality Laws (1939), p. 614; 1 Pistoye et Duverdy, 
Traité des Prises Maritimes (1859), pp. 369-370; Fauchille, Du Blocus Mari- 
time (1882), pp. 208-211. French practice, however, formerly insisted upon 
a special warning on the spot in all cases. See Comment on Article 82 (1), 
infra. Articles 28 and 80 of the United States Instructions of 1917 contain 
the following: 
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28. Neutral vessels are entitled to notification of a blockade before 
they can be made prize for its attempted violation. The character of 
this notification is not material. It may be actual, as by a vessel of the 
blockading force, or constructive, as by a proclamation or notice of the 
Government maintaining the blockade, or by common notoriety. 

30. Ii a neutral vessel attempting to enter a blockaded port has had 
notice of the blockade in any way, she shall be captured and sent in for 
adjudication; but should formal notice not have been given, the rule of 
constructive knowledge arising from notoriety should be construed in a 
manner liberal to the neutral... . 


This language is substantially identical with that of the Instructions of 
1898. 7 Moore, Digest of International Law (1906), p. 827. A similar view 
was expressed by the United States in diplomatic correspondence in 1825. 
Ibid., p. 828. 

Nevertheless, it has always been usual for the blockading belligerent to 
notify the blockade, and most of the prize court cases dealing with blockade 
have been those of declared blockades. See Comment on Article 81, infra. 
In 1854, Denmark, Haiti and the Two Sicilies referred to declared blockades 
in their warnings as neutral States to their nationals. Deák and Jessup, 
Collection of Neutrality Laws (1939), pp. 473, 682, 715. A de facto blockade 
appears to have always been considered as an extraordinary measure. In 
the memoranda submitted by various Powers in preparation for the London 
Conference, all the participating States appear to have required a declaration 
or notification as a general rule, but Germany, the United States, Great 
Britain, Japan and Russia implied that a blockade may begin to be binding 
before a general notice is given, provided the blockade is specially notified in 
some way to the particular vessels. Proceedings, British Parliamentary 
Papers, Misc. No. 5 (1909), Cd. 4555, pp. 84-87. 

The discussions at the Conference indicate that although de facto blockade 
was not mentioned, there was some uncertainty as to the exact time at which 
a blockade could begin, and whether, in particular, the notification had to be 
made in both forms required by Article 11 (Article 79 of this Draft Conven- 
tion) before the blockade could’ begin. Ibid., pp. 143, 159-160. 

It does not appear that subsequently to the London Conference any bel- 
ligerent attempted to establish unnotified blockades. 2 Genet, Précis de 
Droit Maritime pour le Temps de Guerre (1938), pp. 351-354. 

It may be added that the failure of a belligerent to specify in a declaration 
of blockade, the time to be allowed for the departure of neutral vessels in ac- 
cordance with paragraph 1 (c) of Article 78 would not invalidate the block- 
ade, in view of the provisions of Article 82 (2). It has been so held by an 
Italian prize court in construing the corresponding provisions of the Declara- 
tion of London. The Aghios Spiridon (1916), Fauchille et Basdevant, 
Jurisprudence italienne en matière de prises maritimes (1921), p. 4, and cases, 
ibid., pp. 11, 17, 21. See also Comment on Article 78, infra. On the other 
hand, the omission of the specifications required in (a) and (b) of Paragraph 
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1 of Article 78 would undoubtedly have the effect of invalidating the block- 
ade. Cf. Comment on Article 78, infra. 

For provisions of prize codes and naval instructions similar to this article, 
see United States Naval War College, International Law Documents, 1925, p. 
126; 5 Bulletin de l’Institut Intermédiaire International (1921), p. 355; and 2 
Recueil général périodique et critique, 1935, Pt. 6, p. 5. See also Article 78 
and Comment thereon, infra. 


ARTICLE 78 


(1) A declaration of blockade is made either by the belligerent or by the 
naval authorities acting in its name. It specifies: 
(a) The time when the blockade begins; 
(b) The geographical limits of the coast blockaded and of the blockade 
ZONE} 
(c) The time to be allowed for the departure of neutral vessels. 

-(2) If the blockading belligerent or the naval authorities acting in its 
name, fail to establish the blockade in accordance with the declaration, the 
declaration is void and a new declaration is necessary in order to make the 
blockade operative. 

l COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 9. A declaration of blockade is made either by the blockading 
Power or by the naval authorities acting in its name. 

It specifies — 

(1) The date when the blockade begins; 

(2) The geographical limits of the coastline under blockade; 

(3) The period within which neutral vessels may come out. 

Art. 10. If the operations of the blockading Power, or of the naval 
authorities acting in its name, do not tally with the particulars, which, 
in accordance with Article 9 (1) and (2), must be inserted in the dec- 
laration of blockade, the declaration is void, and a new declaration is 
necessary in order to make the blockade operative. 


Institut de Droit International, 1888: `. o 
Sec. 36. La déclaration du blocus doit déterminer non seulement 
les limites du blocus par leurs latitude et longitude, et le moment précis 
où le blocus commencera, mais encore, éventuellement, le délai qui peut 
être accordé aux navires de commerce pour décharger, recharger et 
sortir du port. 


International Law Association, 1920: 


Appendix I, Art. 9. A declaration of blockade is made either by the 
blockading Power or by naval authorities acting in its name. 

It specifies— 

(1) The date when the blockade begins; 

(2) The geographical limits of the coast under blockade; 

(3) The period within which neutral vessels may come out; 

(4) The area within which neutral vessels may not enter. 

Appendix I, Art. 10. If the operations of the blockading Power, or 
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of the naval authorities acting in its name do not tally with the particu- 
lars which in accordance with Article 9 (1) (2) and (4) must be inserted 
in the declaration of the blockade, the declaration is void, and a new 
declaration is necessary in order to make the blockade operative. 


COMMENT 


This article incorporates the substance of Articles 9 and 10 of the Declara- 
tion of London which were AACORPARIES by the following comment in the 
General Report: 


(Art. 9.) The declaration of blockade in most cases emanates from 
the belligerent Government itself. That Government may have left 
the commander of its naval forces free himself to declare a blockade 
according to the circumstances. There will not, perhaps, be as much 
reason as formerly to give this discretion, because of the ease and rapid- 
ity of communication. This, being merely an internal question, 
matters little. 

The declaration of blockade must specify certain points which it is in 
the interest of neutrals to know, in order to be aware of the extent of 
their obligations. The moment from which it is forbidden to com- 
municate with the blockaded place must be exactly known. It is 
important, as affecting the obligations both of the blockading Power 
and of neutrals, that there should be no uncertainty as to the places 
really blockaded. Finally, the custom has long been established of 
allowing neutral vessels which are in the blockaded port to leave it. 
This custom is here confirmed, in the sense that the blockading Power 
must allow a period within which vessels may leave; the length of this 
period is not fixed, because it clearly depends on very varying circum- 
stances, but it is understood that the period should be reasonable. 

(Art. 10.) The object of this article is to insure the observance of 
Article 9. Supposing the declaration of blockade contains statements 
which do not tally with the actual facts; it states that the blockade 
began, or will begin, on such a day, whereas, in fact, it only began sev- 
eral days later. Its geographical limits are inaccurately given; they 
are wider than those within which the blockading forces are operating. 
What shall be the sanction? The nullity of the declaration of blockade, 
which prevents it from being operative. If then, in such a case, a 
neutral vessel is captured for breach of blockade, she can refer to the 
nullity of the declaration of blockade as a plea for the nullity of the 
capture; if her plea is rejected by the national tribunal, she can appeal 
to the international court. 

To avoid misunderstandings, the significance of this provision must be 
noticed. The declaration states that the blockade begins on the Ist of 
February; it really only begins on the 8th. It is needless to say that 
the declaration had no effect from the 1st to the 8th, because at that 
time there was no blockade at all; the declaration states a fact, but 
does not take the place of one. The rule goes further: The declaration 
shall not even be operative from the 8th onward; it is definitely void, 
and another must be made. 

There is no question here of cases where Article 9 is disregarded by 
neglect to allow neutral vessels in the blockaded port time to leave it. 
The sanction could not be the same. There is no reason to annul the 
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declaration as regards neutral vessels wishing to enter the blockaded 
port. A special sanction is needed in that case, and it is provided by 
Article 16, paragraph 2. (Scott, The Declaration of London, February 
26, 1909 (1919), pp. 138-140.) 


The following notice of the declaration of an Allied blockade against the 
Cameroon coast in 1915 may be quoted as illustrative of recent practice: 


A la date du 20 avril 1915, le commandant des forces navales alliées 
présentes au Cameroun, agissant en vertu des pouvoirs qui lui appar- 
tiennent, a déclaré qu’à partir du vendredi 23 avril 1915, à minuit, 
temps moyen de Greenwich, la partie de la côte du Cameroun comprise 
entre les limites ci-dessous indiquées sera tenue en état de blocus par 
lesdites forces navales: 

1. Entre l’embouchure de la rivière Akwayafe, latitude 4°41’ Nord, 
longitude 8°30’ Est et à l’embouchure de Bimbiacreck, latitude 3° 58’ 
Nord, longitude 9° 18’ Est; 

2. Entre l'embouchure de la rivière Sanaya, latitude 3°35’ Nord, 
longitude 9° 39’ Est et l’embouchure de la rivière Campo, latitude 2° 21/ 
Nord, longitude 9° 50’ Est. 

Les longitudes sont comptées à partir du méridien de Greenwich. 

Les bâtiments amis ou neutres présents sur la côte bloquée pourront 
appareiller et auront la liberté de passer jusqu’à dimanche 25 avril 1915 
à minuit, temps moyen de Greenwich. 

Il sera procédé contre tout bâtiment qui tenterait de violer le blocus 
conformément au droit international. 

Notification de cette déclaration a été regulièrement faite aux 
autorités allemandes des parties du Cameroun non occupées par les 
troupes alliées, ainsi qu’au gouverneur général à Fernando-Po. (Fau- 
chille, Jurisprudence française en matière de prises maritimes (1919), 
Annex, pp. xlvii—xlviii.) 


See also, for other instances, United States Foreign Relations, 1915, Supple- 
ment, pp. 166, 167, 174-175, 177. 

The declaration of a blockade by the competent naval authorities of a 
belligerent, rather than by the belligerent’s government, has not been un- 
common in the past. See, e.g., The Rolla (1807), 6 C. Rob. 364. Cf. Form 
No. 1 (Declaration of Blockade by a British naval commander) appended to 
the British Manual of Naval Prize Law (1888), p. 95; and similar forms ap- 
pended to Instructions for the Navy of the United States, June, 1917, p. 41; to 
the French Instructions of 1934, 2 Recueil général périodique et critique, 1935, 
Pt. 6, p. 13; and to the Italian Norme di Diritto Marittimo di Guerra, 1927, p. 
81. 

The length of time allowed for the departure of neutral vessels may be 
fixed at the discretion of the blockading belligerent within limits of reason- 
ableness. In modern wars, it has varied from one to forty days. For in- 
stances, see Martin and Baker, Laws of Maritime Warfare (1918), pp. 279- 
281; Verzijl, Le Droit des Prises de la Grande Guerre (1924), pp. 932-933; 
Fauchille, Du Blocus Maritime (1882), pp. 261-262; and 2 Genet, Précis de 
Droit Maritime pour le Temps de Guerre (1988), p. 352. 


/ 
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In the Prize Cases (1862), 2 Black. 635, the United States Supreme Court 
held that where fifteen days of grace had been given for neutral vessels to 
leave a blockaded port, a vessel leaving at the expiration of fifteen days 
because it was prevented by a foreseeable difficulty in procuring a tug from 
leaving earlier, may be condemned. 

See also Comment on Article 82 (2), infra. 

For provisions of recent prize codes and naval instructions concerning the 
declaration of blockade, see United States Naval War College, International 
Law Documents, 1925, pp. 126-127; 5 Bulletin de l’Institut Intermédiaire 
International (1921), p. 355; 2 Recueil général périodique et critique, 1935, Pt. 
6, p. 5; and Italy, Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 
18. These provisions are in general similar to this article. 

The rule that the blockade actually established must not be at variancc 
with the terms of the declaration finds some support in the decisions of 
British prize courts (The Henrick and Maria (1799), 1 C. Rob. 146; The Frau 
Ilsabe (1801), 4 C. Rob. 63; The Franciska (1855), 10 Moore P. C. 37), al- 
though in none of these cases was there a holding on the precise question 
involved. It is believed to be a reasonable requirement for the protection of 
neutral trade. 

ARTICLE 79 


A declaration of blockade is notified: 
(a) to neutral States, by the blockading belligerent; 
(b) to the local authorities of the territory covered by the declaration 
of blockade, by the officer commanding the blockading force. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 11. A declaration of blockade is notified— _ 

(1) To neutral Powers, by the blockading Power by means of a 
communication addressed to the Governments direct, or to their rep- 
resentatives accredited to it; 

(2) To the local authorities, by the officer commanding the blockad- 
ing force. The local authorities will, in turn, inform the foreign con- 
dee aaa at the port or on the coastline under blockade as soon as 
possible. : 


Institut de Droit International, 1883: 


Sec. 37. Le commandant du blocus doit, en outre, notifier la décla- 
ration du blocus aux autorités et aux consuls du lieu bloqué. . . . 


International Law Association, 1920: 


Appendix I, Art. 11. A declaration of blockade must be notified (1) 
to neutral Powers, by the blockading Power, by means of a communica- 
tion addressed to the Governments direct or to their representatives 
accredited to it; and (2) to the local authorities by the officer command- 
ing the blockading force. The local authorities will in turn inform the 
foreign consular officers at the port or on the coast line under blockade 
as soon as possible; provided that absence of notification to the local 
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authority shall not vitiate the blockade in the case of any vessel that is 
in fact cognisant of the blockade. 


COMMENT 


This article follows in general the text of Article 11 of the Declaration of 
London, omitting, however, the last sentence of that article since under 
modern conditions of communications there is no apparent reason why con- 
sular officers need to receive such special notice. The description of the 
means of notification of the neutral States, which appears to be unnecessary, 
is also omitted. Article 11 of the Declaration of London was commented 
upon in the General Report as follows: 


À declaration of blockade is not valid unless notified. The observ- 
ance of a rule can only be required by those who have the opportunity 
of knowing it. 

Two notifications must be made: 

1. The first is addressed to neutral Powers by the belligerent Power, 
which communicates it to the Governments themselves or to their rep- 
resentatives accredited to it. The communication to the Govern- 
ments will in most cases be made through the diplomatic agents; it 
might happen that a belligerent had no diplomatic relations with a 
neutral country; he will then address itself, ordinarily by telegraph, 
directly to the Government of that country. It is the duty of the 
neutral Governments advised of the declaration of blockade to take 
the necessary measures to dispatch the news to the different parts of 
their territory, especially their ports. 

2. The second notification is made by the commander of the blockad- 
ing force to the local authorities. These must inform, as soon as pos- 
sible, the foreign consuls residing at the blockaded place or on the 
blockaded coastline. These authorities would be responsible for the 
neglect of this obligation. Neutrals might suffer loss from the fact of 
not having been informed of the blockade in sufficient time. (Scott, 
The Declaration of London, February 26, 1909 (1919), p. 140.) 


The discussions at the London Conference indicate that the two notifications 
reqüired are not alternative but complementary, and both obligatory. Pro- 
ceedings, British Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, pp. 
159-160. But cf. Article 82 (2) and Comment thereon, infra. 

For a discussion of the necessity of a general notification, see Comment on 
Article 77, supra. 

The following note of June 2, 1915, from the British Foreign Office to the 
American Ambassador, containing a notification of blockade of the coast of 
Asia Minor, may be quoted as illustrating modern practice: 


The Secretary of State for Foreign Affairs presents his compliments 
to the United States Ambassador and has the honour to state that His 
Majesty’s Government have decided to declare a blockade of the coast 
of Asia Minor commencing at noon on the 2d June. The area of the 
blockade will extend from latitude 37° 35’ N. to latitude 40° 05’ N. and 
will inelude the entrance to the Dardanelles. Seventy-two hours’ 
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grace from the moment of the commencement of the blockade will be 
given for the departure of neutral vessels from the blockaded area. 

Sir E. Grey requests that the above may be brought to the knowledge 
of the United States Government. (United Slates Foreign Relations, 
1915, Supplement, p. 167.) 


For the text of a notification in earlier times, see 2 C. Rob., Appendix, 44. 

Notification of the local authorities of a blockaded place was apparently 
not common in earlier practice. In the Rolla (1807), 6 C. Rob. 364, a British 
naval commander in a distant part of the world notified the blockade to the 
governor of the blockaded place, who in turn notified the masters of neutral 
vessels in port. Sir W. Scott termed this mode of notification not usual, but 
proper under the circumstances. Cf., however, 2 Oppenheim International 
Law (5th ed. by Lauterpacht, 1935), p. 633. British prize courts have held 
that a vessel leaving a port blockaded de facto was presumed to have knowl- 
edge of the blockade. The Vrouw Judith (1799), 1 C. Rob. 150. 

The British Manual of Naval Prize Law (1888), provided: 


Art. 119. The Commander of the Squadron, after instituting a 
Blockade de facto, should therefore take proper steps in order that a 
valid Notification of the Blockade may be duly made to foreign States. 

Art. 120. Notification of a Blockade to a foreign State is an official 
announcement of the institution of the Blockade made to that foreign 
State, either by the British Home Authorities or by the Resident 
British Minister. 

Art. 125. In addition, the Commander of the Squadron should 
communicate his Declaration to the Consuls of all the States, Neutral 
as well as Belligerent, residing at any Neutral Port near to the Blockade, 
and also (if it can be conveniently done), under a flag of truce, to the 
Authorities of the Blockaded Ports; and generally he should use all 
means in his power to make the fact of the Blockade everywhere known. 


The instructions to the British delegates at the London Conference stated: 


24. It is universally accepted that a blockade must be notified, by 
the Government declaring it, to all neutral Powers, and by the officer 
commanding the bleckading force, to the local authorities of the ad- 
jacent countries. . . . (Scott, op. cit., p. 222.) 


During the World War, declarations of blockade were usually notified to the 
local authorities. United States Foreign Relations, 1915, Supplement, pp. 
174-175; the declaration quoted, supra, in Comment to Article 78; and The 
Fiore del Mare (Austria, 1915), Verzijl, Le Droit des Prises de la Grande 
Guerre (1924), p. 987. But cf. The Aghios Spiridon (1916), Fauchille et 
Basdevant, Jurisprudence italienne en matière de prises maritimes (1921), p. 4. 

For provisions of prize codes and naval instructions dealing with the sub- 
ject of this article, and corresponding forms, see United States Naval War 
College, International Law Documents, 1925, pp. 128-130; 5 Bulletin de 
l’Institut Intermédiaire International (1921), p. 355; Instructions for the 
Navy of the United States, June, 1917, p. 41; 2 Recueil général périodique et 
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critique, 1935, Pt. 6, pp. 5, 13; Italy, Gazzetta Ufficiale, Supplemento, No. 211, 
Sept. 15, 1938, p. 18, and Norme di Diritto Marittimo di Guerra, 1927, p. 81. 
These provisions are in general similar to the instant article. 


ARTICLE 80 


The voluntary raising of a blockade, as also any restrictions in the limits 
of the blockade which may be introduced, must be notified in the manner 
prescribed by Article 79. 


COMPARABLE TEXTS 
Declaration of London, 1909: 


Art. 13. The voluntary raising of a blockade, as also any restriction 
in the limits of a blockade, must be notified in the manner prescribed 
by Article 11. 


Institut de Droit International, 1883: 


Sec. 37. . . . Les mêmes formalités seront remplies lors du rétablisse- 
ment d’un blocus qui a cessé d’être effectif, et lorsque le blocus sera 
étendu à des points nouveaux. 

Sec. 38. Si les navires bloquants s’éloignent de leur station pour un 
motif autre que le mauvais temps constaté, le blocus est considéré 
comme levé; il doit alors être de nouveau déclaré et notifié. 


International Law Association, 1920: 


Appendix I, Art. 18. The voluntary raising of a blockade, as also 
any restrictions in the limits of a blockade, must be notified in the 
manner prescribed by Article 11. 


COMMENT 


This article is substantially identical with Article 13 of the Declaration of 
London, which is accompanied by the following comment in the General 
Report to the Conference: 


It is indispensable to know of the establishment of a blockade, it 
would at least be useful for the public to be told of its raising, since it 
puts an end to the restrictions imposed on the relations of neutrals with 
the blockaded port. It has therefore been thought fit to ask the Power 
which raises a blockade to make known the fact in the form in which it 
has notified the establishment of the blockade. (Article 11.) Only it 
must be observed that the sanction could not be the same in the two 
cases. To insure the notification of the declaration of blockade there 
is a direct and adequate sanction; an unnotified blockade is not binding. 
In the case of the raising there can be no parallel to this. The public 
will really gain by the raising, even without being told of it officially. 
The blockading Power which did not notify the raising would expose it- 
self to diplomatic remonstrances on the ground of the non-fulfillment of 
an international duty. This non-fulfillment will have more or less 
serious consequences, according to circumstances. Sometimes the 
raising of the blockade will really have become known at once, and 
official notification would add nothing to this effective publicity. 
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It is needless to add that only the voluntary raising of a blockade is 
here in question; if the blockading force has been driven off by the arrival 
of enemy forces, it can not be held bound to make known its defeat, 
which its adversary will undertake to do without delay. Instead of 
raising a blockade, a belligerent may confine himself to restricting it; 
he only blockades one port instead of two. As regards the port which 
ceases to be included in the blockade, it is a case of voluntary raising, 
and consequently the same rule applies. (Scott, The Declaration of 
London, February 26, 1909 (1919), p. 141.) 


The rule is believed to be well established that such a notification is a duty 
of the blockading belligerent, but not a prerequisite to the termination of the 
blockade. The failure of the blockading belligerent to give the notice 
prescribed by this article does not mean that a blockade continues to exist 
after the blockading force has been withdrawn, or after the blockade has 
ceased to be enforced. 

In the Neptunus (1799), 1 C. Rob. 170, Sir W. Scott said that a notified 
blockade, as distinguished from a blockade de facto, is presumed to continue 
until a notification to the contrary is issued, adding: ‘It is the duty undoubt- 
edly of a belligerent country which has made the notification of blockade, to 
notify in the same way, and immediately, the discontinuance of it: To suffer 
the fact to cease, and to apply the notification again, at a distant time, would 
be a fraud on neutral nations.” See also the Vrouw Johanna (1799), 2 C. 
Rob. 109. For an example of a notification of the suspension of a blockade, 
see 2 C. Rob., Appendix, 23. In the Circassian (1864), 2 Wall. 135, the 
United States Supreme Court adhered to the doctrine of the Neptunus. See 
also the Baigorry (1864), 2 Wall. 474, mentioning a proclamation by the 
President lifting the blockade as to one port (New Orleans). For a notice 
restricting the area of the Italian blockade of Albania in 1915, see Fauchille 
et Basdevant, Jurisprudence italienne en matière de prises maritimes (1921), 
Annex, p. v. For the notification of the raising of the blockade of Tsingtao 
by Japan in 1914, see 22 Revue Générale de Droit International Public (1915), 
Documents, p. 145. See also the list of World War blockades in Verzijl, Le 
Droit des Prises de la Grande Guerre (1924), pp. 932-933. See, further, for . 
provisions of various prize codes and naval instructions, United States Naval 
War College, International Law Documents, 1925, p. 184; 2 Recueil général 
périodique et critique, 1935, Pt. 6, p. 5; and Italy, Gazzetta Ufficiale, Supple- 
mento, No. 211. Sept. 15, 1938, p. 18. 


ARTICLE 81 


A belligerent may capture an uncertified neutral vessel for breach of 
blockade at any time during the vessel’s voyage to or from a port or place 
against which an effective blockade existed at the time when the vessel 
commenced its voyage, provided that: 

(a) The liability of a neutral vessel to capture for breach of blockade is 
contingent on its knowledge, actual or presumptive, of the blockade; 
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(b) Failing proof to the contrary, knowledge of the blockade is pre- 
sumed if the vessel left a neutral port subsequently to the notifica- 
tion of the blockade to the State to which such port belongs, if such 
notification was made in sufficient time. 


COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 14. The liability of a neutral vessel to capture for breach of 
blockade is contingent on her knowledge, actual or presumptive, of the 
blockade. 

Art. 15. Failing proof to the contrary, knowledge of the blockade is 
presumed if the vessel left a neutral port subsequently to the notification 
of the blockade to the Power to which such port belongs, provided that 
such notification was made in sufficient time. 

Art. 17. Neutral vessels may not be captured for breach of blockade 
except within the area of operations of the war-ships detailed to render 
the blockade effective. 

Art. 20. A vessel which has broken blockade outwards, or which has 
attempted to break blockade inwards, is liable to capture so long as she 
is pursued by a ship of the blockading force. If the pursuit is abandoned, 
or if the blockade is raised, her capture can no longer be effected. 


Institut de Droit International, 1877: 


Sec. 3... . Il y a rupture de blocus lorsqu’un navire marchand, in- 
formé de l’existence du blocus, a tenté par force ou par ruse de pénétrer à 
travers la ligne du blocus. 


Institut de Droit International, 1883: 

Sec. 42. On admet l’ignorance du blocus lorsque le temps écoulé 
depuis la déclaration du blocus est trop peu considérable pour que le 
navire en course de voyage, qui a tenté d’entrer dans le port bloqué, en 
ait pu être instruit. 

Sec. 43. Un navire de commerce sera saisi pour violation de blocus 
lorsqu'il aura essayé par force ou par ruse de pénétrer à travers la ligne 
de blocus; ou si, après avoir été renvoyé une première fois, il a essayé de 
nouveau de pénétrer dans le même port bloqué. 

Sec. 44. Ni le fait qu’un navire de tommerce est dirigé sur un port 
bloqué, ni le simple affrètement, ni la seule destination du navire pour un 
tel port ne justifient la saisie pour violation de blocus. En aucun cas, la 
supposition d’un voyage continu ne peut justifier la condamnation pour 
violation de blocus. 


Institut de Droit International, 1887: 
Sec. 114. Pour qu’il y ait condamnation du chef de violation de 
blocus, il faut: 
1. Que le blocus soit publié et effectif; 
2. Qu'il ait été porté à la connaissance du navire accusé, et que ce 
navire ait tenté de violer un tel blocus selon les dispositions du présent 
règlement (§§43 et 44). 


International Law Association, 1920: 


Appendix I, Art. 14. The liability of a neutral vessel to capture for 
breach of blockade is contingent on her knowledge actual or presump- 
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tive of the blockade, and this rule shall extend to the case provided for by 
Article 11 (2) (b) proviso. 

Appendix I, Art. 15. Failing proof to the contrary, knowledge of the 
blockade is presumed if the vessel left a neutral port subsequently to the 
notificatior. of the blockade to the Power to which such port belongs, 
provided that such notification was made in sufficient time. 

Appendix I, Art. 17. Neutral vessels may not be captured for breach 
of blockade except within the area of the operation of the warships de- 
tailed to render the blockade effective according to the definitions given 
under Articles 2 and 3 above. 

Appendix I, Art. 20. A vessel which has broken blockade outwards 
or a vessel which has attempted to break blockade inwards is liable to 
capture so long as she is pursued by a ship of the blockading force. If 
the pursuit is abandoned or if the blockade is raised her capture can no 
longer be effected. 


International Law Association, 1930: 


Art. 28. In case of a breach of blockade, no condemnation shall fol- 
low unless the captain of the vessel knew that the blockade had been 
declared and notified under Art. 19. 

Failing proof to the contrary, knowledge of the blockade is presumed 
when the vessel has left a port after notification of the blockade to the 
authorities of the port. 

Art. 24. A vessel which has violated a blockade is subject to capture 

_at any time before the completion of her voyage. 


COMMENT 


The present article deals with the very difficult and controversial problems 
of the place and time of permissible capture for breach of blockade and of the 
presumption of knowledge of blockade. 

Unlike Articles 17 and 20 of the Declaration of London, this article permits 
the blockading belligerent to capture an uncertified neutral vessel for breach 
of blockade anywhere on the sea (except in neutral territorial waters; see 
Articles 8 and 15), provided the vessel has not completed its voyage to or from 
the blockaded place. It has been explained (see general comment on Sec- 
tion 5, supra) that it is the design of this Draft Convention to compensate 
belligerents, for reducing their rights in regard to the visit and search of 
certified vessels and the condemnation of conditional contraband, by allow- 
ing them considerable latitude in the establishment and enforcement of 
blockades. Prior to the London Naval Conference of 1908-1909, it was the 
British and American view that a vessel sailing to a blockaded port with 
knowledge cf the blockade was liable to capture from the time of sailing. 
See, e.g., The Columbia (1799), 1 C. Rob. 154; The Neptunus (1799), 2 C. 
Rob. 110; The Circassian (1864), 2 Wall. 135; The Bermuda (1865), 3 Wall. 
514; The Galen (1901), 37 Ct. CL 89. 

It has been held that the capture of a vessel for breach of blockade may be 
made by a warship not belonging to the blockading force. The Memphis 
(1863), Blatebf. Prize Cases, 260, 656; The Douro (1863), Blatchf. Prize Cases, 
362. The British Manual of Naval Prize Law (1888), has the following: 
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133. A Breach of the Blockade Inwards is committed by any Vessel, 
whether in ballast or with cargo, which, with Notice of the Blockade, 
either Actual or Constructive . . . 

5. In the case of a Blockade by Notification, —has sailed, after the 
Notification has taken place, with the Blockaded Port for her destina- 
tion, aa distant from it she may be at the time when she is 
visited; . .. 


Japan shared the same view. Art. 29 (4) of the Regulations of 1904, 2 
Hurst and Bray, Russian and Japanese Prize Cases (1913), p. 429; cf. The 
~ Veteran (1905), ibid., p. 190. 

Instructions for the Navy of the United States, June, 1917, state: 


31. The lability of a blockade runner to capture and condemnation 
begins and terminates with her voyage. If there is good evidence that 
she sailed with intent to evade the blockade, she is liable to capture from 
the moment she appears upon the high seas. If a vessel has succeeded 
in escaping from a blockaded port, she is liable to capture at any time 
before she completes her voyage. But with the termination of the 
voyage the offense ends. 


That a vessel breaking a blockade outward may be captured at any time 
before the completion of her voyage is also laid down in the British Manual 
of Naval Prize Law (1888): 


187. So long as the Blockade continues, the Vessel which has com- 
mitted a Breach remains liable until she has completed her voyage from 
the Blockaded Port to her Port of Destination. What is her Port of 
Destination is a matter which has to be determined by the Commander 
of the Cruiser upon a consideration of all the circumstances. Usually 
the Port of Destination is that named in the Charter-party as the port 
for which the Vessel is bound, even though she may touch at any inter- 
sear port for the purpose of loading or unloading, or under stress of 
weather. 


In the General Hamilton (1805), 6 C. Rob. 61, it was held that a vessel 
which had broken a blockade outward remained liable to capture even after 
it had been forced by stress of weather to,fouch at a British port. See also 
the Welvaart van Pillaw (1799), 2 C. Rob. 128. Cf. Comment on Article 
63 (b), supra. That a vessel is not liable to capture for breach of blockade 
after the completion of the voyage, was held in the Wren (1867), 6 Wall. 582. 

It has also been held that the punishable attempt to break a blockade may 
be abandoned by returning to the blockaded port or putting in and remaining 
in a neutral port. The John Gilpin (1862), Blatchf. Prize Cases, 291; The 
Sishan (1904), 2 Hurst and Bray, op. cit., p. 174. 

The “ Anglo-American” view set forth, supra, apparently goes back to the 
very beginnings of the practice of blockade. Fauchille, Du Blocus Maritime 
(1882), pp. 326-327; Fauchille’s statement that it was adopted by France in 
the réglements of 1744 and 1778 is not, however, borne out by the texts; see 
1 Lebeau, N ouveau Code des Prises (1799), p. 471, and 2 ibid., p. 58. 
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But in the nineteenth century certain continental countries, notably 
France, or at least their writers, seem to have adopted the view that a vessel 
could be captured for breach of blockade only when it attempted to pass the 
actual line of blockade, or in the blockaded port, or on egress from blockaded 
port, or in hot pursuit after it had attempted the passing of the line. Fau- 
chille, op. cit., pp. 354-357. Cf. the Spanish neutrality decree of 1870, 
warning in effect against passing into “waters within the line of blockade,”’ 
Déak and Jessup, Collection of Neutrality Laws (1989), p. 935. 

In the instructions to the British delegates to the London Naval Confer- 
ence of 1908-1909, the following statement was made: 


20. By a declaration of blockade, the blockading Power forbids access 
to the blockaded coast, and the Declaration of Paris accordingly makes 
the recognition of a state of blockade dependent on the effectiveness 
with which such access is prevented. So much is common ground. It 
is in respest to the means by which it is sought to prevent access that a 
divergence seems to exist between the English and the continental points 
of view. There has been a wide-spread impression that the opposing 
views are totally irreconcilable, but a careful and systematic examination 
of all reported British cases has convinced His Majesty’s Government that 
the divergence is the result not so much of differing practices as of 
theories constructed by jurists in order to justify the executive measures 
adopted by belligerents, and of deductions somewhat hastily drawn from 
the languege employed in the decisions of the Prize Courts. Obviously, 
were actual attainment to the blockaded coast to be alone recognized as 
the offence which justified capture, the maintenance of a blockade would 
become impossible, Consequently, some other ground for capture 
must be admitted. Under the system practised by the continental na- 
tions a “line of blockade” is created, and the offence is defined as the act 
of crossing this line. According to the English definition, the offence con- 
sists in the attempt to reach the blockaded coast, and ‘it has been laid 
down that the act of sailing towards that coast ‘with the intention of 
reaching it constitutes an attempt. Against the former system it has 
been urged that the line of blockade is purely arbitrary and bears no 
fixed relation to the coast blockaded, while the latter system has been 
characterized as an endeavour to attach penal consequences to what is 
only an intention. In truth, both systems are to some extent arbitrary, 
but this is the unavoidable result of the impossibility of maintaining a 
blockade without resort to some such method of procedure. In course 
of time these systems appear to have become stereotyped by jurists to 
such an extent that the reasons for their existence and the practices 
from which they were deduced have been lost sight of, with the result 
that claims have from time to time been put forward by the advocates of 
either system which have met with serious opposition, and which are 
probably quite unwarranted. For instance, it has been said on the one 
side that a ship is liable to capture the moment she has left her port of 
departure, however far she may be from the blockaded coast; while, on 
the other, it has been maintained that a ship can not be captured at any 
point unless the blockade is “‘effective at that point,” that is to say, only 
when she is in the act of crossing a line which is itself effectively guarded. 
To adopt the former view is to prohibit a ship from starting with the 
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blockaded port as an alternative destination, which may be abandoned 
if, on approaching the neighbourhood of that port, she should ascertain 
that it is still blockaded. To adopt the latter view is to throw on the 
blockading force the onus of covering some line other, and probably 
much more extended, than the blockaded coast, although it is only actual 
access to that coast which need be prevented in order to make the 
blockade effective. 

21. To turn from theory to practice: In order that blockade runners 
may be effectively stopped, there must, among other things, be an ar- 
rangement by which they are prevented from slipping by under cover of 
darkness. This implies such a disposal of the blockading squadrons as to 
insure that a vessel attempting to break the blockade would have to pass 
either outer or inner lines or groups of blockading ships in the daytime. 
Whilst in this way the several lines together could make the blockade 
effective, it might quite possibly be said that no one line alone consti- 
tuted an effective guard at the spot where it was stationed. In such cir- 
cumstances, the theoretical rule that no ship of the blockading fleet can 
properly effect a capture unless the blockade is effective at the point where 
the ship is stationed, in other words, unless vessels which may pass it at 
any time would almost certainly be stopped, clearly becomes impossible 
of execution. As regards the practical application of the other system, an 
attentive examination of all the reported cases in the British prize courts 
relative to questions of blockade has shown that, while the principle of 
liability to seizure at any point of a voyage to or from a blockaded port 
or coast has been maintained in theory, there is, in fact, no such case in 
which a vessel has been condemned for breach of blockade except when 
actually close to, or directly approaching, the blockaded port or coast. 
The possibility of change of destination and other circumstances have al- 
ways been taken into consideration, with the result that, except in cases 
which admitted of no doubt as to the immediate intentions of the vessel, 
she has invariably been released. Thus, in practice, the British Courts 
have acted on a rule which closely approximates to that upheld by con- 
tinental Governments if freed from the impracticable interpretations 
and deductions with which the latter has been overlaid by an extreme 
school of jurists. It therefore appears to His Majesty’s Government 
that it ought not to be impossible to give suitable expression to the 
common principle. 

22. A blockading fleet will, in general, station itself at such a distance 
from the blockaded coast as will render it reasonably secure from attack 
from that coast. This distance is likely, under modern conditions of 
war, to be considerable, and the blockading ships would probably be dis- 
posed in two or more lines or groups. The French Government have 
recently defined the area within which vessels may be seized for breach 
of blockade, to be the “rayon d'action of the vessels charged with the 
duty of insuring the effectiveness of the blockade.” If the rayon d’ac- 
tion may be defined as the area of operation of the blockading force, His 
Majesty’s Government would be disposed to accept a rule to the above 
effect as fairly representing the actual practice of both the rival systems, 
and therefore capable of being described as of generalapplication. Sucha 
rule would safeguard all belligerent rights in regard to blockade which 
Great Britain has been able practically to assert in former wars, whilst it 
would at the same time reassure neutrals that their ships would not be 
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‘captured until actually approaching the waters in which the blockade 
was effectively maintained. 

23. There arises in this connection the question as to the limit of dis- 
tance or time up to which the pursuit of a vessel that has broken block- 
ade outwards may be continued. According to the British theory, the 
vessel would remain liable to pursuit and capture until she had reached 
the terminal point of her homeward voyage. The opposing school holds 
that the right to pursue and capture ceases when the pursuit has been 
abandoned. His Majesty’s Government are advised that the acceptance 
of the latter view would not be likely to inflict any material injury on 
the interests of Great Britain. They therefore consider that it will not be 
necessary to insist on the rigorous adoption of the British principle on 
this point. (Scott,.The Declaration of London, February 26, 1909 (1919), 
pp. 220-222.) 


An independent examination of the cases fails, indeed, to disclose any deci- 
sion condemning a vessel captured on one side of an ocean for an attempt to 
breach a blockade on the other side. Nevertheless, the American Civil War 
blockade cases included the Circassian (1864), 2 Wall. 135, captured while 
apparently preceeding first to Havana, and the Pearl (1866), 5 Wall. 574, 
captured before it reached Nassau on a voyage from England. 

In the memcranda of the Powers participating in the London Conference, 
the continental] point of view was upheld by Germany, France, Italy and The 
Netherlands, while Great Britain, the United States, Japan and Russia took 
the contrary stand. Proceedings, British Parliamentary Papers, Misc. No. 5 
(1909), Cd. 4555, pp. 87-91. The General Report commented upon Articles 
17 and 20 of the Declaration as follows: 


Art. 17. The other condition of the liability of a vessel'to capture is 
that she should be found within the area of operations of the war-ships 
detailed tc make the blockade effective; it is not enough that she should 
be on her way to the blockaded port. 

As for what constitutes the area of operations, an explanation has been 
given which has been universally accepted, and is quoted here as fur- 
nishing the best commentary on the rule laid down by Article 17: 

When a Government decides to undertake blockading operations 
against some part of the enemy coast it details a certain number of 
war-ships to take part in the blockade and intrusts the command to an 
officer whose duty is to use them for the purpose of making the blockade 
effective. The commander of the naval force thus formed posts the 
ships at his disposal according to the line of the coast and the geo- 
graphical position of the blockaded places and instructs each ship as 
to the part which she has to play, and especially as to the zone which she 
is to wa:ch. All the zones watched taken together, and so organized 
as to make the blockade effective, form the area of operations of the 
blockading naval force. 

The area of operations so constituted is intimately connected with 
the effectiveness of the blockade and also with the number of ships 
employed on it. 

Cases may occur in which a single ship will be enough to keep a 
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blockade effective—for instance, at the entrance of a port or at the 
mouth of ariver with a small estuary, so long as circumtances allow the 
blockading ship to stay near enough to the entrance. In that case the 
area of operations is itself near the coast. But, on the other hand, if 
circumstances force her to remain far off, one ship may not be enough 
to secure effectiveness, and to maintain this she will then have to be 
supported by others. From this cause the area of operations becomes 
wider and extends farther from the coast. It may therefore vary with 
circumstances and with the number of blockading ships, but it will 
always be limited by the condition that effectiveness must be assured. 

It does not seem possible to fix the limits of the area of operations in 
definite figures any more than to fix beforehand and definitely the 
number of ships necessary to assure the effectiveness of any blockade. 
These points must be settled according to circumstances in each par- 
ticular case of a blockade. This might perhaps be done at the time 
of making the declaration. 

It is clear that a blockade will not be established in the same way on 
a defenseless coast as on one possessing all modern means of defense. 
In the latter case there could be no question of enforcing a rule such as 
that which formerly required that ships should be stationary and 
sufficiently close to the blockaded places; the position would be too 
dangerous for the ships of the blockading force, which, besides, now 
possess more powerful means of watching effectively a much wider zone 
than formerly. 

The area of operations of a blockading naval force may be rather 
wide, but as it depends on the number of ships contributing to the ef- 
fectiveness of the blockade and is always limited by the condition that 
it should be effective, it will never reach distant seas where merchant 
vessels sail which are, perhaps, making for the blockaded ports, but 
whose destination is contingent on the changes which circumstances 
may produce in the blockade during their voyage. To sum up, the 
idea of the area of operations joined with that of effectiveness, as we 
have tried to define it—that is to say, including the zone of operations 
of the blockading forces—allows the belligerent effectively to exercise 
the right of blockade, which he admittedly possesses, and, on the 
other hand, saves neutrals from exposure to the drawbacks of blockade 
at a great distance, while it leaves them free to run the risk which they 
knowingly incur by approaching points to which access is forbidden by 
the belligerent. 

Art. 20. A vessel has left the blockaded port or has tried to enter it. 
Shall she remain indefinitely liable to capture? To reply by an absolute 
affirmative would be to go too far. This vessel must remain liable to 
capture so long as she is pursued by a ship of the blockading force; it 
would not be enough for her to be encountered by a cruiser of the block- 
ading enemy which did not belong to the blockading squadron. The 
question whether or not the pursuit is abandoned is one of fact; it is not 
enough that the vessel should take refuge in a neutral port. The ship 
which is pursuing her can wait till she leaves it, so that the pursuit is 
necessarily suspended, but not abandoned. Capture is no longer pos- 
“Gh when the blockade has been raised. (Scott, op. cit., pp. 144-145, 
146. 


The United States delegation made the following declarations: 
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La Délégation américaine accepte en principe la base No. 24, sous la 
réserve que le belligérant ou le commandant de la force bloquante ait le 
droit de fixer l’étendue du rayon d’action qui, selon notre désir, ne devrait 
pas excéder .1,000 milles. Le rayon d’action ou la zone d'opération 
devrait être délimitée, dès la déclaration du blocus, par le comman- 
dant de la force bloquante, conformément à l’article 18. La Déléga- 
tion américaine n’a pas le désir d'imposer aux belligérants des règles 
fixes en ce qui concerne l’étendue du rayon d’action, mais tout simple- 
ment de demander le droit de fixer un maximum de 1,000 milles quand les 
circonstances l’exigent. La Délégation s’associe aux observations de 
M. le Contre-Amiral Le Bris quant à la nature du rayon d’action variable 
avec les conditions géographiques, la proximité des ports neutres et les 
intérêts du commerce neutre, aussi bien qu’avec la force employée. 

En fixant l’étendue de la zone d'opération, la Délégation entend de- 
mander que la force employée soit en rapport avec cette zone. Aucun 
pays n’a été plus tenace que les États-Unis dans son opposition au 
blocus fictif, et ils estiment que la force chargée d’exécuter le blocus doit 
être proportionnelle à la zone intéressée. 

La Délégation ajoute, pour expliquer la grande étendue du rayon 
d’action réclamé, que cette demande est motivée par le fait que la viola- 
tion du blocus devient de plus en plus une opération nocturne et que, le 
navire une fois en mer, sa capture avant l’aube devient difficile. Là où, à 
proprement parler, ia ligne extérieure de la force bloquante est station- 
née, la chasse finale et la capture ont lieu. L’éloignement de cette ligne 
varie avec la durée de l’obscurité de la nuit, qui peut être de seize 
heures, et la vitesse des vaisseaux, qui peut être de 30 nœuds. Cet 
éloignement peut ainsi représenter une zone de 480 milles, et même 
davantage, si la ligne intérieure est très distante de l’entrée du port. 

* * * C * 

En ce qui concerne l’article 25, la Délégation, tout en estimant que cet 
article pourrait être avantageusement combiné avec l’article 24, afin de 
traiter l’ensemble de la question du blocus, accepte l’article, sous la 
réserve qu’une poursuite est considérée comme continue et pas aban- 
donnée, selon le sens de l’article, même si elle est abandonnée par une 
ligne de la force bloquante pour être reprise après un intervalle par un 
vaisseau de la seconde ligne, jusqu’à ce que la limite du rayon d’action 
soit atteinte. Dans certaines conditions il peut méme y avoir plusieurs 
lignes, chacune ayant respectivement sa zone de poursuite. (Proceed- 
he British Parliamentary Papers, Misc. No. 5 (1909), Cd. 4555, p. 
256. 


This view was supported by a Japanese statement. Jbid., p. 282. Cf. also 
the statements of French, British and German delegates. Ibid., pp. 255, 
257, 259. In view of the fact that aircraft can now be used to supplement 
the blockading warships (cf. Article 73, supra), the ‘‘area of operations” of 
the blockading forces would be even wider than that suggested by the delega- 
tion of the United States in 1909. The Reporter has accordingly accepted 
the view that the instant article should be cast in its present form. 

The question whether the blockade has to be a ‘‘close” one may be briefly 
mentioned here. The declaration of the American delegation at the London 
Conference, just quoted, would seem to indicate that the American view 
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permits the placing of the blockading force at considerable distances from the 
blockaded coast. In 1877-1878 Turkey blockaded the Russian coasts of the 
Black Sea with the aid of cruisers stationed in the Bosphorus, which inter- 
cepted vessels which succeeded in passing through the blockading squadron. 
The Turkish Prize Court condemned vessels so intercepted, and although 
Italy protested, other Powers did not object. United States Naval War 
College, International Law Topics and Discussions, 1905, pp. 126-127, 
quoting Atlay’s edition of Wheaton, Secs. 513 b, c, d; Fauchille, op. czt., pp. 
135-136, 354. In 1915 the United States was “ready to admit that the old 
form of ‘close’ blockade with its cordon of ships in the immediate offing of 
the blockaded ports is no longer practicable in face of an enemy possessing 
the means and opportunity to make an effective defense by the use of sub- 
marines, mines, and aircraft.” United States Foreign Relations, 1915, Sup- 
plement, p. 158. It also said, however: 


While this Government is fully alive to the possibility that the meth- 
ods of modern naval warfare, particularly in the use of the submarine for 
both defensive and offensive operations, may make the former means of 
maintaining a blockade a physical impossibility, it feels that it can be 
urged with great force that there should be also some limit to “‘the radius 
of activity,” and especially so if this action by the belligerents can be 
construed to be a blockade. It would certainly create a serious state of 
affairs if, for example, an American vessel laden with a cargo of German 
origin should escape the British patrol in European waters only to be 
5) by a cruiser off New York and taken into Halifax. (Ibid., p. 
133. 


This position appears to be somewhat inconsistent with the Instructions of 
1917 (see supra). 

It is not believed that the validity of a blockade which is regularly estab- 
lished and effectively maintained without barring access to or egress from 
neutral ports or coasts, is affected by the distance intervening between the 
blockaded place and the blockading force. Cf. The Roelfina (Belgium, 1919), 
16 American Journal of International Law (1922), p. 136. 

The provisions of the Declaration of London ‘in regard to the place and 
time of capture for breach of blockade appear to be interpreted in a restric- 
tive sense in the German Prize Ordinance, Articles 76-78, Huberich and 
King, The Prize Code of the German Empire (1915), pp. 47-48. Article 80 of 
the French Instructions of 1934 (2 Recueil général périodique et critique, 1935, 
Pt. 6, p. 5) adopts the rule of the Declaration of London in substance, but 
fails to state that liability to capture ceases when the blockade is raised. 
The Italian War Law of 1938 allows capture only by a ship belonging to the 
blockading force, and before the pursuit is abandoned or the blockade raised. 
Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 19, Art. 177. Aus- 
tria~Hungary adopted the provisions of the Declaration of London. Verzijl, 
Le Droit des Prises de la Grande Guerre (1924), p. 926. Articles 50 and 51 of 
the Japanese Rules of 1914 are substantially similar to Articles 17 and 20 of 
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the Declaration of London respectively, 11 Bulletin de l’Institut Intermédiaire 
International (1924), p. 131, as are Articles 98 and 101 of the Rumanian 
Prize Code of 1917, 5 ibid. (1921), p. 356. 

The rule of the Declaration of London that a vessel is not liable to capture 
for breach of b.ockade after the blockade has been raised is supported by 
practice (see, e.g., The Lisette (1806 and 1807), 6 C. Rob. 387, and the British 
Manual of Naval Prize Law (1888), Art. 140), but is not followed in the instant 
article, for it is the design of this Draft Convention, as already explained, to 
give belligerents considerable latitude in enforcing a blockade. Moreover, it 
would appear, on principle, that there is no reason why a vessel which has 
attempted a breach of a lawfully maintained blockade should gain immunity 
from the penalty of capture and condemnation because the blockade has been 
raised after its violation. 

The rule that a vessel must have actual or at least presumed knowledge of 
the blockade in order to be liable to capture for its breach is too well estab- 
lished to need much discussion. See, e.g., Yeaton v. Fry (1809), 5 Cranch 
335, and 7 Moore, Digest of International Law (1906), pp. 828-830. The 
British Manual of Naval Prize Law (1888,) states: 


107. For a Breach of Blockade it is requisite: 
(1.) That a valid Blockade is in existence. (See §§ 107-113.) 
(2.) That the Vessel visited is affected with Notice of the Blockade. 
(See §§ 114-128.) 
(3.) That the Vessel visited has attempted to break the Blockade. 
(See §§ 129-136.) 


Certain Continental European States formerly denied that in any case pre- 
sumed knowledge was sufficient, and required special notification to the ves- 
sel as the only way of charging it with knowledge. 1 Pistoye et Duverdy, 
Traité des Prises Maritimes (1859), pp. 371-390; Fauchille, op. cit., pp. 194- 
228; Deák and Jessup, Collection of Neutrality Laws (1939), pp. 950, 954, 
1295; cf. 7 Moore, Digest of International Law (1906), pp. 820-828. On the 
other hand, the British prize cqurts have held that when a blockade was 
announced by a diplomatic notification, a vessel of the State to which the 
notification was addressed could not plead actual ignorance, provided suff- 
cient time had elapsed in which the notification could be communicated to it. 
See The Ringende Jacob (1798), 1 C. Rob. 89; The Neptunus (1799), 2 C. Rob. 
110; The Adelaide (1799), 2 C. Rob. 111, n.; The Jonge Petronella (1799), 2 C. 
Rob. 131: The Calypso (1799), 2 C. Rob. 298; The Adelaide (1801), 3 C. Rob. 
281; Arts. 118 and 133 (5) of the British Manual of Naval Prize Law, 1888. It 
was also held thet general notoriety of a blockade might render formal noti- 
fication unnecessary. The Hare (1810), 1 Acton 252. A vessel in the 
blockaded port was conclusively presumed to know of the blockade. The 
Vrouw Judith (1799), 1 C. Rob. 150; cf. The Johanna Maria (1855), 10 Moore 
P. C. 70; and The Gerasimo (1857), 11 Moore P. C. 88. Knowledge, of 
course, may be implied from various circumstances. See, e.g., The Adelaide 
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(1799), 2 C. Rob. 111, n.; The Herald (1865), 3 Wall. 768; and The Adula 
(1900), 176 U. S. 361. See, in general, the British Manual of Naval Prize 
Law (1888), Articles 114-118, and Comment on Article 77, supra. 

The instructions to the British delegates at the London Naval Conference 
of 1908-1909 stated: 


24. ... According to the view uniformly upheld by the British 
courts, and adopted by most of the Powers, the notification of the bel- 
ligerent Government to a neutral Power is considered to affect with 
knowledge of the blockade a ship sailing to the blockaded port when 
sufficient time has elapsed for the neutral Power to make the existence of 
the blockade known in its territory before the sailing of that vessel, or 
when the existence of the blockade was notorious at the port of departure 
when the vessel left. Some of the Powers, however, have required, in 
addition, a special notice to be given by a belligerent cruiser to the vessel 
herself when on her way to the blockaded port, and to be entered on her 
papers. It has been contended in support of this contention that a 
ship, even if sailing with a knowledge of the blockade, may justifiably 
continue her course to the blockaded port in the hope that at the time of 
her arrival the blockade may have come to an end, Its effect in prac- 
tice is that any ship may with impunity make a first attempt to run a 
blockade, because, even if stopped, she would incur no risk of capture or 
condemnation, and could either abandon the attempt without any 
penalty, or renew it on a favourable occasion. Whatever force there may 
have been in the argument in favour of such a rule in the days of sailing- 
ships, when the means of communication by telegraph and otherwise 
were very different from those which now obtain, it is almost impossible 
to suppose that under present conditions the existence of any blockade 
would not be perfectly well known to all ship-owners; and it would 
rarely occur that a voyage pursued without any communication with 
land would be of such duration as to validate the excuse that a ship was 
not aware of the continuance of a blockade of which she had had an op- 
portunity of knowing before she originally sailed. The case for special 
and individual notice, therefore, is not now a strong one, and His Maj- 
esty’s Government can not see any injustice or hardship in a rule mak- 
ing any ship attempting to reach a blockaded coast which has sailed 
after the public notification by the bélligerent to the neutral Power, 
liable for breach of blockade. They trust that this view will now no 
longer be opposed by the Powers which have hitherto maintained the 
necessity of a special notice to the ship herself, and that it will be 
definitely accepted by the Conference. (Scott, op. ctt., pp. 222-223.) 


Articles 14 and 15 of the Declaration of London were accompanied by the 
following comment in the General Report: 


(Art. 14). For a vessel to be liable to capture for breach of blockade, 
the first condition is that she must be aware of the blockade, because it is 
not just to punish some one for breaking a rule which he does not know. 
Nevertheless, there are circumstances in which, even in the absence of 
proof of actual knowledge, knowledge may be presumed, the right of 
rebutting this presumption being always reserved to the party con- 
cerned. 


ARTICLE 82 745 


(Art. 15). À vessel has left a neutral port subsequently to the noti- 
fication of the blockade made to the Powers to which the port. belongs. 
Was this notification made in sufficient time; that is to say, so as to reach 
the port in question, where it had to be published by the port authori- 
ties? That is a question of fact to be examined. If it is settled affirma- 
tively, it is natural to suppose that the vessel was aware of the blockade 
at the time of her departure. This presumption is not, however, abso- 
lute, and the right to adduce proof to the contrary is reserved. It is for 
the incriminated vessel to furnish it by showing that circumstances 
existed which explain her ignorance. (Jbid., pp. 141-142.) 


The presumption laid down in Article 15 of the Declaration of London (pro- 
viso (b) of the instant article) was applied by the Italian prize court in the 
Aghios Spiridon (1916), Fauchille et Basdevant, Jurisprudence italienne en 
matière de prises maritimes (1921), p. 4, and three other cases, 2bid., pp. 11, 
17,21. See also the Fiore del Mare (Austria-Hungary, 1915), Verzijl, op. 
cit., p. 987. Article 96 of the Rumanian Prize Code of 1917 differs from this 
rule in making the presumption dependent on whether the neutral State in 
question had made public the notification before the departure of the vessel. 
5. Bulletin de l’Institut Intermédiaire International (1921), p. 356. Cf. the 
vague provisions of Article 73 of the German Prize Ordinance. Huberich 
and King, op. cit., p. 45. 

Article 44 of the Japanese rules of 1914, 11 Bulletin de l’Institut Intermé- 
diaire International (1924), p. 12, provides, in addition, for presumptions in 
case the vessel left an enemy, Japanese or allied port after notification; 
Article 82 of the French Instructions of 1934 provides for a presumption in 
case the vessel left a French, allied or enemy port after notification to its flag 
State, 2 Recueil général périodique et critique, 1935, Pt. 6, p. 5; and somewhat 
similar presumptions with a further one in case of vessels with radio appara- 
tus if the declaration was communicated by radio, are laid down in Article 175 
of the Italian War Law of 1938, Gazzetta Ufficiale, Supplemento, No. 211, Sept. 
15, 1938, p. 19. For similar additional presumptions announced by the 
Allies in 1914, but soon withdrawn by Great Britain and Russia, see Verzijl, 
op. cit., p. 922; Austria-Hungary adopted the provisions of the Declaration of 
London, tbid., p. 926. 


ARTICLE 82 


(1) If a vessel otherwise liable to seizure for breach of blockade does not 
know or cannot be presumed to know of the blockade, notification must be 
made to the vessel itself by an officer of the visiting warship. This notifica- 
tion must be entered in the vessel’s log book, with indication of the day and 
the hour, and of the geographical position of the vessel at the time. 

(2) A neutral vessel which leaves a blockaded port must be allowed to pass 
free if, through the negligence of the officer commanding the blockading 
force, no declaration of blockade has been notified to the local authorities 
or if, in the declaration as notified, no time for departure has been indicated. 
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COMPARABLE TEXTS 


Declaration of London, 1909: 


Art. 16. If a vessel approaching a blockaded port has no knowledge, 
actual or presumptive, of the blockade, the notification must be made 
to the vessel itself by an officer of one of the ships of the blockading 
force. This notification should be entered in the vessel’s log-book, 
and must state the day and hour, and the geographical position of the 
vessel at the time. 

If, through the negligence of the officer commanding the blockading 
force, no declaration of blockade has been notified to the local authori- 
ties, or, if in the declaration, as notified, no period has been mentioned 
within which neutral vessels may come out, a neutral vessel coming out 
of the blockaded port must be allowed to pass free. 


Institut de Droit International, 1883: 


Sec. 41. S'il est évident qu’un navire de commerce approchant du 
port bloqué n’a pas eu connaissance du blocus déclaré et effectif, le 
commandant du blocus len avertira, inscrira l’avertissement dans les 
papiers de bord du navire averti, tout au moins dans le certificat de 
nationalité et dans le journal de bord, en marquant la date de l’avertisse- 
ment, et invitera le navire à s'éloigner du port bloqué, en l’autorisant à 
continuer son voyage vers un port non bloqué. 


International Law Association, 1920: 


Appendix I, Art. 16. If a vessel approaching a blockaded port has 
no knowledge, actual or presumptive, of the blockade, the notification 
must be made to the vessel itself by an officer of one of the ships of the 
blockading force. This notification should be entered in the vessel’s log 
book, and must state the day and hour, and the geographical position 
of the vessel at the time. If through the negligence of the officer com- 
manding the force, no declaration of blockade has been notified to the 
local authorities, or, if in the declaration as notified, no period has been 
mentioned within which neutral vessels may come out, a neutral vessel 
coming out of a blockaded port must be allowed to pass free. 


COMMENT 


This article is similar in substance to Article 16 of the Declaration of 
London, which is accompanied by the following comment in the General 
Report: 


A vessel is supposed to be approaching a blockaded port without its 
being possible to tell whether she knows or is presumed to know of the 
existence of the blockade; no notification in the sense of Article 11 has 
reached her. In that case a special notification is necessary in order 
that the vessel may be duly informed of the fact of the blockade. This 
notification is made to the vessel herself by an officer of one of the war- 
ships of the blockading force, and is entered on the vessel’s log-book. 
It may be made to the vessels of a convoyed fleet by a neutral war- 
ship through the commander of the convoy, who acknowledges receipt 
of it and takes the necessary measures to have the notification entered 
on the log-book of each vessel. The entry notes the time and place 
where ít is made, and the names of the blockaded places. The vessel 
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is prevented from passing, and the blockade is thus made binding for her, 
though not previously notified; this adverb is therefore omitted in 
Article 8. It can not be admitted that a merchant vessel should claim 
to disregard a real blockade, and to break it for the sole reason that she 
was not personally aware of it. But, though she may be prevented 
_ from passing, she may only be captured when she tries to break block- 
ade aiter receiving the notification. This special notification is seen to 
play a very small part, and must not be confused with the special 
notification absolutely insisted on by the practice of certain navies. 

What has just been said refers to the vessel coming in. The vessel 
leaving the blockaded port must also be considered. If a regular 
notification of the blockade has been made to the local authorities 
(Article 11 (2)), the position is simple: the vessel is, or is presumed to be, 
aware of the blockade, and is therefore liable to capture in case she has 
not kept to the period for leaving allowed by the blockading Power. 
But it may happen that no declaration of blockade has been notified 
to the local authorities, or that that declaration has contained no men- 
tion of the period allowed for leaving, in spite of the rule prescribed by 
Article 9 (3). The sanction of the blockading Power’s offense is that 
the vessel must be allowed to go free. It is a strong sanction, which 
corresponds exactly with the nature of the offense committed, and will 
be the best means of preventing its commission. 

It is needless to say that this provision only concerns vessels to which 
the period allowed for leaving would have been of use—that is to say, 
neutral vessels which were in the port at the time when the blockade 
was established; it has nothing to do with vessels which are in the port 
after having broken blockade. 

The commander of the blockading squadron may always repair his 
omission or mistake, make a notification of the blockade to the local 
authorities, or complete that which he has already made. 

As is seen from these explanations, the most ordinary case is assumed 
—-that in which the absence of notification implies negligence on the 
part of the commander of the blockading forces. The situation is 
clearly altogether changed if the commander has done all in his power 
to make the notification, but has been prevented from doing so by lack 
of good-will on the part of the local authorities, who have intercepted 
all communications from outside. In that case he cannot be forced to 
let pass vessels which wish to leave, and which, in the absence of the 
prescribed notification and of presumptive knowledge of the blockade, 
are in a position similar to that contemplated in Article 16, paragraph 
oe vey The Declaration of London, February 26, 1909 (1919), pp. 

—144. 


The rule that a vessel ignorant of the blockade must receive special warn- 
ing is well established. See The Mercurius (1798), 1 C. Rob. 80; The Fred- 
erick Molke (1798), 1 C. Rob. 86; The Adonis (1804), 5 C. Rob. 256; The 
Shepherdess (1804), 5 C. Rob. 262; The Apollo (1804), 5 C. Rob. 286; Fitz- 
summons v. Newport Insurance Company (1808), 4 Cranch 185; Yeaton v. 
Fry (1809), 5 Cranch 835; The Olinde Rodrigues (1899), 174 U. S. 510; The 
Forest King (1861), Blatchf. Prize Cases 2, 45; Art. 133 (5) of the British 
Manual of Naval Prize Law (1888); see also Comment on Article 81, supra. 
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See, further, Deák and Jessup, Collection of Neutrality Laws (1939), pp. 
469, 485, 491, 493, 504, 526, 834, and ibid., Pt. II, Nos. 6, 12, 15, 24, 25, 64, 
72, 74, 79, 80, 83, 87, 88, 90, 91, 93, 95, 108, 110, 114, 118, 119 for provisions 
of neutrality regulations and treaties requiring special notification of block- 
ade to vessels under different circumstances. 

English prize courts have also held that vessels informed by warships of 
the blockading belligerent that they may pass, are not liable to condemna- 
tion for breach of blockade. The Neptunus (1799), 2 C. Rob. 110; The 
Vrow Barbara, The Henricus, The Venscal (1799), 3 C. Rob. 158 n. 

On the other hand, approaching a blockading force with the object of in- 
quiring about a blockade already known, may lead to condemnation. The 
Posten (1799), 1 C. Rob. 335 n.; The Spes and The Irene (1804), 5 C. Rob. 
76; The Union (1855), 2 Spinks, Ecc. & Ad. 161; The Cheshire (1865), 3 Wall. 
231; The Admiral (1865), 3 Wall. 603. Cf. The Josephine (1865), 3 Wall. 83. 

Cf., however, under different circumstances, The Betsy (1799), 1 C. Rob. 
332; The Little William (1809), 1 Acton 141; The Dispatch (1809), 1 Acton 
163; The Empress (1863), Blatchf. Prize Cases 659. 

In the Louisa Agnes (1862), Blatchf. Prize Cases 107, it was held that a 
vessel with prior knowledge of the blockade may be captured even after it had 
been warned and had turned back. The United States Instructions of 
1898 contained the following provision: 


6. A neutral vessel may sail in good faith for a blockaded port with 
an alternative destination to be decided upon by information as to the 
continuance of the blockade obtained at an intermediate port. But, in 
such case, she is not allowed to continue her voyage to the blockaded port 
in alleged quest of information as to the status of the blockade, but 
must obtain it and decide upon her course before she arrives in suspicious 
vicinity; and if the blockade has been formally established with due 
notification, any doubt as to the good faith of such a proceeding should 
go against the neutral and subject her to seizure. (United States For- 
eign Relations, 1898, p. 780.) 


The American and British Claims Commission under the treaty of 1871 
made awards for damages resulting to British shipowners from warnings 
of blockade made to their vessels by United States warships off ports where 
no actual blockade existed. 4 Moore, International Arbitrations (1898), 
pp. 3923-3928. 

The older French view, once shared apparently by Sweden, Spain and 
Venezuela, that all approaching vessels, irrespective of their actual or con- 
structive knowledge not derived from a special warning, must be given such 
a warning before they can be considered chargeable with knowledge (see 
Comment on Article 81, supra), appears to have been given up by France, 
since the French instructions of 1912 (Fauchille, Jurisprudence francatse en 
matière de prises maritimes (1919), Annex, p. xiii) and of 1934 (2 Recueil gén- 
éral périodique et critique, 1935, Pt. 6, p. 5 and Form 4, ibid., p. 13) adopt 
the rule of the Declaration of London. 
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The Report of the British delegates at the London Conference stated: 


8. The view hitherto upheld by certain Powers that no vessel can be 
seized for breach of blockade until after a special notification of the 
existence of the blockade has been entered on her papers by an officer 
of the blockading squadron, has been abandoned as no longer in har- 
mony with the conditions and requirements of modern warfare... . 
(Scott, op. cit., pp. 237-238.) 


The rule of the Declaration of London regarding special warning has been 
incorporated in the prize codes and instructions not only of France, but also 
of Germany, Italy, Japan, Rumania and Austria-Hungary. United States 
Naval War College, International Law Documents, 1925, p. 131; Italy, Gaz- 
zeita Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 19; 11 Bulletin de l In- 
stitut Intermédiaire International (1924), p. 12; 5 ibid. (1921), p. 356; Verzijl, 
Le Droit des Prises de la Grande Guerre (1924), p. 926. See also Instructions 
for the Navy of the United States, June, 1917, Arts. 28 and 30 and Form 
No. 3, pp. 16-17, 42. 

The rule contained in paragraph (2) of this article is different from the 
old Anglo-American practice which permitted the coming out of neutral 
vessels, found in port at the beginning of blockade, only in ballast or with 
cargo laden before the blockade. The Vrouw Judith (1799), 1 C. Rob. 150; 
The Potsdam (1801), 4 C. Rob. 89; The Otto and Olaf (1855), Spinks, P. C. 
257; Olivera v. the Union Insurance Co. (1818), 3 Wheat. 188; Art. 130 of the 
British Manual of Naval Prize Law, 1888; 7 Moore, Digest of International 
Law (1906), pp. 835-836; cf. the French case of L’ Elisa-Cornish (1850), 1 
Pistoye et Duverdy, Traité des Prises Maritimes (1859), p. 387, and Fauchille, 
Du Blociis Maritime (1882), pp. 253-274. 

This practice was also followed by Japan. Art. 28 of the Regulations of 
1904, 2 Hurst and Bray, Russian and Japanese Prize Cases (1913), p. 429; ef. 
the law of 1914, where no provision on this subject is found, 11 Bulletin de 
l’Institut Intermédiaire International (1924), pp. 12-13. 

This privilege did not apply, of course, to a vessel which was of enemy 
character at the beginniñg of the blockade and was subsequently sold to a 
neutral. The Vigilantia (1805), 6 C. Rob. 122. 

The rule of the Declaration of London, incorporated in substance in para- 
graph (2) of this article, is followed in the Prize Ordinance of Germany, Art. 
66, Huberich and King, The Prize Code of the German Empire (1915), p. 42, 
and the Italian War Law of 1938, Art. 172, Gazzetta Ufficiale, Supplemento, 
No. 211, Sept. 15, 1938, p. 18. It was followed by Austria-Hungary. Ver- 
zijl, op. cit., p. 926. The French Instructions of 1934 have no corresponding 
provision. 2 Recueil général périodique et critique, 1935, Pt. 6, pp. 5-6. The 
Rumanian Prize Code of 1917 apparently considers any blockade in which no 
days of grace are expressly given to neutral vessels as void. Art. 93, 5 Bul- 
letin de l’Institut Intermédiaire International (1921), p. 355. Instructions for 
the Navy of the United States, June, 1917, contain the following provision: 
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34. Blockading officers shall observe the terms of special rules adopted 
by the United States Government regarding days of grace and condi- 
tions of lading permitted to neutral vessels that find themselves within 
the limits of blockade at the time the blockade is established. 


Paragraph (2) of the instant article, like the corresponding provision of 
the Declaration of London, is designed to be a sanction for the non-observ- 
ance by the blockading belligerent of the requirements of paragraph 1 (e) 
of Article 78. 


SECTION 10. MINES 
ARTICLE 83 


(1) A belligerent may not lay mines except in its territory and in the terri- 
tory of its enemy, in blockade zones, and as provided in Article 85. 

(2) A belligerent may not, even in places specified by the a 
paragraph: 

(a) Lay automatic contact mines which are not anchored or atherwiie 
secured unless they are so constructed as to become harmless 
within half an hour from the time that the belligerent who has laid 
them has lost control over them; 

(b) Lay automatic contact mines, anchored or otherwise secured, which 
do not become harmless on their becoming disconnected from their 
moorings. 


ARTICLE 84 


A belligerent laying mines in its own or its enemy’s territory outside a 
blockade zone shall notify all neutral States of the limits of the mined 
area. 


COMPARABLE TEXTS 
Eighth Hague Convention, 1907: 


Art. 1. It is forbidden: 

(1) To lay unanchored automatic contact mines, except when they 
are so constructed as to become harmless one hour at most after the 
person who laid them ceases to control them; 

(2) To lay anchored automatic contact mines which do not become 
harmless as soon as they have broken loose from their moorings. . . 

Art. 2. It is forbidden to lay automatic contact mines off the coasts 
and ports of the enemy, with the sole object of intercepting commercial 
shipping. 

Art.3. When anchored automatic contact mines are employed, every 
possible precaution must be taken for the security of peaceful shipping. 

The belligerents undertake to do their utmost to render these mines 
harmless within a limited time, and, should they cease to be under sur- 
veillance, to notify the danger zones as soon as military exigencies per- 
mit, by a notice addressed to shipowners, which must also be com- 
municated to the Governments through the diplomatic channel. 
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International Law Association, 1920: 


Art. 20. Automatic contact mines, whether moored or not, are pro- 
hibited on the high seas except in the case of barred zones. 

Art. 21. All automatic contact mines, whether used in the case of 
ee or in territorial waters, shall be anchored or otherwise 
secured. ... 

Art. 22. In addition to barred zones, belligerents may place mines in 
their own territorial waters and in those of the enemy. 

But they are prohibited, even in such territorial waters, from-— 

1. Placing automatic contact mines which are not anchored or other- 
wise secured, unless they are so constructed as to become harmless 
within an hour from the time that the belligerent who has placed them 
has lost control over them; 

2. Placing automatic contact mines, anchored or otherwise secured, 
which do not become harmless on their becoming disconnected from 
their mooring; 

8. Placing mines on the coasts and ports of their opponents except 
for naval and military purposes. 

Art. 23a. When automatic contact mines anchored, moored or not, 
are used, all precautions shall be taken for the security of non-combatant 
or neutral shipping. 

Belligerents shall especially arrange that the mines become harmless 
aiter a limited lapse of time. | 

Where mines have ceased to be under their supervision, belligerents 
shall notify the dangerous points, so far as military exigencies will per- 
mit, by notice to navigators, which should also be communicated to 
neutral Governments through the usual diplomatic channel. 


Institut de Droit International, 1910-11: 


Art.1. Ilest interdit de placer en pleine mer des mines automatiques 
de contact, amarrées ou non, la question des mines à commande élec- 
trique étant réservée. 

Art. 2. Les belligérants peuvent placer des mines dans leurs eaux 
territoriales et dans celles de l’ennemi. 

Mais il leur est interdit, même dans ces eaux territoriales: 

1. De placer des mines automatiques de contact non amarrées, à 
moins qu’elles ne soient construites de manière à devenir inoffensives, 
une heure au maximüm après que celui qui les a placées en aura perdu le 
contrôle. 

2. De placer des mines de contact amarrées qui ne deviennent pas 
inoffensives dès qu’elles auront rompu leurs amarres. 

Art. 4 Un belligérant ne peut placer des mines devant les côtes et 
les ports de son adversaire que pour des buts navals et militaires. Il 
lui est interdit de les y placer pour établir ou maintenir un blocus de 
commerce. 

Art. 5. Lorsque les mines automatiques de contact, amarrées ou 
non amarrées, sont employées, toutes les précautions doivent être prises 
pour la sécurité de la navigation pacifique. 

Les belligérants pourvoiront notamment à ce que les mines devien- 
nent inoffensives après un laps de temps limité, 

Dans le cas où les mines cesseraient d’être surveillées par eux, les 
belligérants signaleront les régions dangereuses, aussitôt que les exi- 
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gences militaires le permettront, par un avis 4 la navigation qui devra 
être aussi communiqué aux Gouvernements par la voie diplomatique. 


Institut de Droit International, 1918: 

Art. 21. Les belligérants peuvent placer des mines dans leurs eaux 
territoriales et dans celles de l’ennemi. 

Mais il leur est interdit, même dans ces eaux territoriales: 

i. de placer des mines automatiques de contact non amarrées, à 
moins qu'elles ne soient construites de manière à devenir inoffensives 
une heure au maximum après que celui qui les a placées en aura perdu le 
contrôle; 

2. de placer des mines automatiques de contact amarrées qui ne 
deviennent pas inoffensives dès qu’elles auront rompu leurs amarres. 

Art. 22. Un belligérant ne peut placer des mines devant les côtes et 
les ports de son adversaire que pour des buts navals et militaires. Il 
lui est mterdit de les y placer pour établir ou maintenir un blocus de 
commerce. 

Art. 23. Lorsque des mines automatiques de contact, amarrées ou 
non amarrées, sont employées, toutes les précautions doivent être prises 
pour la sécurité de la navigation pacifique. 

Les belligérants pourvoiront notamment, dans la mesure du possible, 
À ce que les mines deviennent inoffensives après un laps de temps 
imité. 

Dans le cas où les mines cesseraient d’être surveillées par eux, les 
belligérants signaleront les régions dangereuses, aussitôt que les exi- 
gences militaires le permettront, par un avis à la navigation, qui devra 
être aussi communiqué aux gouvernements par la voie diplomatique. 


COMMENT 


As explained in the Comment on Article 70, supra, the question of the use 
of mines is so intimately connected with the problem of war zones on the 
high seas, that the two topics were there treated together. 

Articles 83 and 84 closely follow the Eighth Hague Convention with cer- 
tain variations. As explained under Article 70, the sowing of mine fields on 
the high seas is forbidden by this Draft Convention except in blockade zones; 
this rule is implicit in paragraph (1) of Article 83 and is reinforced by Article 
85, infra. The rules of paragraph (2) of Article 83 and of Article 84 present 
no important variations from the Hague Conventions. 

Although the whole question of the use of mines falls properly within a 
convention dealing with inter-belligerent relations, the interest of neutral 
shipping in the matter is so great that it seems appropriate to insert these 
articles in this Draft Convention. 


ARTICLE 85 


Except in blockade zones, a belligerent may not lay mines, whether 
anchored or not, on the high seas provided that, in the course of actual en- 
gagements with or pursuit by warships of its adversary, a belligerent may 
throw overboard mines which become harmless within half an hour of being 
thrown overboard. 


ARTICLES 85 AND 86 753) 


COMPARABLE TEXTS 


Iniernational Law Association, 1920: 

Art. 20. Automatic contact mines, whether moored or not, are: 
prohibited on the high seas'except in the case of barred zones. 

Art. 21. ... For the purpose of defence, in the case of vessels being 
chased or engaged in action, mines may be thrown overboard, but in 
either case such mines shall become harmless within half an hour of being 
thrown overboard. 

Institut de Droit International, 1913: 


Art. 20. Il est interdit de placer en pleine mer des mines auto- 
matiques de contact, amarrées ou non. 


COMMENT 


This article reinforces paragraph (1) of Article 88. It adds a special pro- 
vision permitting a practice developed during the World War and now un- 
derstood to have been adopted as a regular part of naval operations, namely 
the use of depth charges which may be thrown overboard by a warship. seek- 
ing to destroy an enemy submarine. Such a weapon is in principle to be 
assimilated to torpedoes rather than mines; cf. Article 86. 


ARTICLE 86 


A belligerent shall not launch torpedoes which do not become harmless 
when they have. completed their run. 


COMPARABLE TEXTS 


Eighth Hague Convention, 1907: 

Art. I. It is forbidden: . . . 3. To use torpedoes which do: not 
become harmless when they have missed their mark. 

Art. 3 When anchored automatic contact mines are employed, 
every possible precaution must be taken for the security of peaceful 
shipping. 

The belligerents undertake to do their utmost to render these mines: 
harmiess within a limited time, and, should they cease to be under sur- 
veillance, to notify the danger zones as soon as military exigencies per- 
mit, by a notice addressed to ship-owners, which must also be communi- 
cated to the Governments through the diplomatic channel. 


International Law Association, 1920: 
Art. 19. Itis forbidden to use torpedoes which do not become harm- 
less when they have missed their aim. 
Institut de Droit International, 1910: 


Art. 3. Il est interdit de faire usage, aussi bien dans les eaux terri- 
toriales qu’en pleine mer, de torpilles qui ne deviennent pas inoffensives 
lorsqu’elles auront manqué leur but. 


Institut de Droit International, 1913: 


Art. 19. Il est interdit de faire usage de torpilles qui ne deviennent 
pas inoffensives lorsqu’elles auront manqué leur but. 
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COMMENT 


This article follows the Comparable Texts except for a change of phrase- 
ology in the last three words which is understood to be in accord with current 
technical usage. 


ARTICLE 87 


À neutral State may lay mines only in its territory. It shall notify all 
other neutral States and belligerents of the limits of the mined area. 


COMPARABLE TEXTS 


Eighth Hague Convention, 1907: 


Art. 4 Any neutral Power which lays automatic contact mines off 
its coasts must observe the same rules and take the same precautions as 
are imposed on belligerents. 

The neutral Power must inform ship-owners, by a notice issued in ad- 
vance, where automatic contact mines will be laid. This notice must be 
Sr aa at once to the Governments through the diplomatic 
channel, 


International Law Association, 1920: 


Art. 28. Neutrals are prohibited from placing within their territorial 
waters any but controlled mines. 


Institut de Droit International, 1911: 


Art. 6. L’Etat neutre peut placer des mines dans ses eaux terri- 
toriales pour la défense de sa neutralité. II doit, en ce cas, observer les 
mémes régles et prendre les mémes précautions que celles qui sont im- 
posées aux belligérants. 

L'État neutre doit faire connaître à la navigation par un avis préalable 
les régions où seront placées les mines automatiques de contact. Cet 
avis devra étre communiqué d’urgence aux Gouvernements par la voie 
diplomatique. 


COMMENT 


Article 4 of the Eighth Hague Convention states substantially the same 
rule as is found in the instant article. The Hague rule, however, stated that 
neutrals might lay mines ‘off their coasts’* while the instant text makes it 
plain that this may be done only in a neutral’s territory which, under Article 
1 (f), includes territorial waters. The following extracts from the reports of 
the Hague Conference summarize the points of view: 


The fundamental idea contained in these two proposals was the same; 
the Brazilian proposal merely placing a greater restriction as to area 
upon the mines that neutrals could use. . 

His Excellency Vice Admiral Roell called the attention of the subcom- 
mission to the necessity of regulating this subject from two points of 
view; on the one hand in order to recognize expressly the power of neu- 
trals to lay mines for the preservation of their neutrality, while at the 
same time conforming to the duties incumbent upon them with regard to 
the two belligerents, and on the other hand in order to impose upon 
them with respect to the use of mines the same obligations that are im- 
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posed on belligerents in the interest of peaceful navigation. Captain 
Burlamaqui explained the necessity of completing the British project in 
this sense as it appeared to deal only with belligerents; at the same time 
he urged the necessity of a notification by neutrals, general or special 
according to the circumstances of the moment, of the regions where they 
had placed mines. In support of these considerations he relied upon the 
decisions reached by the Institute of International Law in its session at 
Ghent and the opinions of several well-known writers on international 
law; and he concluded in favor of a right in neutral States to lay mines 
based on their fundamental right of self-preservation. .. . 

But it was asked whether the assimilation of neutrals to belligerents 
should also extend to the places where submarine mines could be an- 
chored, and whether precautions to be taken by neutrals ought not to be 
stricter and more definite than those provided for belligerents. Rear 
Admiral Arago stated that as regards neutrals it should be enough to 
allow them to lay mines only within the three-mile zone; they should 
also be obliged to give navigators a previous notice of the places where 
they wished to lay mines, and to communicate this notice at once to the 
other Governments; the military reasons, said he, that give more lati- 
tude to belligerents cannot be invoked in behalf of neutrals; the zone of 
ten miles has been granted belligerents mainly in view of the danger of 
having their ports bombarded by hostile naval forces; this danger does 
not exist in the case of neutrals. The latitude granted belligerents as to 
notification answers imperative demands of warfare; the neutral is in no 
such situation; it can always notify, and it ought to do it in advance, 
Sete PA its waters are deemed to be open to the free passage of peaceful 
vessels 

To the objections based on the right of neutrals to defend places to the 
same extent as belligerents and on the power which should be granted 
neutrals to prepare themselves eventually for war, it was answered that 
neutrals need not defend themselves, but need only defend their neu- 
trality, and that this does not imply an equality of rights with belliger- 
ents. ‘As to preparations for an eventual war it would be evident that 
these preparations are not contemplated by the provisions restricting 
neutrals in laying mines to a zone of three miles. . . . (3 Proceedings 
of The Hague Peace Conferences: The Conference of 1907, pp. 421-422.) 


The vote on Article 4 revealed little difference of opinion on the principle 
involved. 

In 1904, the Danish Proclamation of Neutrality in the Russo-Japanese 
War stated in Paragraph 1 that “If warlike operations should extend to the 
vicinity of Denmark, the inner waters south of Sealand limited by the meri- 
dians of Om6 and Stege shall be closed by means of stationary submarine 
mines... .’ Deák and Jessup, Collection of Neutrality Laws (1939), p. 495. 
On August 5, 1914, Denmark announced that they had “‘laid mines in the 
Danish Loeb, in the Sound, which are, as far as possible, designed to prevent 
war operations in Danish territorial waters; and to maintain connection with 
the Danish mainland it was decided to lay mines in the Baltic Sea.” Ibid., 
p. 526. Further regulations and notices regarding the Danish mine fields 
were issued subsequently, loc. cit.; see also United States Foreign Relations, 
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1914, Supplement, p. 453. ‘The Dutch Government on August 1, 1914, gave 
notice to the United States, “as required by Article 4 of the Convention of 
1907 concerning submarine mines, that the North Sea and Goeree passes 
have been obstructed with submarine mines and that preparations are being 
made to obstruct the other passes.” Loc. cit. 

On July 14, 1916, Sweden declared that the Kogrund Channel leading to 
the Baltic Sea and within Swedish territorial waters was to be closed by 
mines, only Swedish shipping being permitted to pass through. Because of 
the factual difficulties thus imposed on Allied as compared with German 
shipping, the Allied Powers protested. 2Oppenheim, International Law (5th 
ed. by Lauterpacht, 1935), p. 619 note. 

In October, 1918, the Norwegian Government finally mined Norwegian 
territorial waters after an extended correspondence with the Governments of 
Great Britain and the United States. The latter two governments were in- 
‘sistent that Norway should lay such mines because Norwegian waters were 
being freely used by German submarines asa free passage which enabled them 
to avoid the Allied mine fields. Inits note of August 19, 1918, the British 
Government stated to the Norwegian Government that the “right of neutrals 
to mine territorial waters is clearly admitted in Article IV of Convention 
VIII of the Hague Conference.” The position of the Norwegian Govern- 
ment was not that it lacked this right, but that it was privileged to choose 
such means as it found proper for the protection of its neutrality. United 
States Foreign Relations, 1918, Supplement 1, Vol. II, pp. 1769-1789. 

The Turkish Neutrality Regulations of September 28, 1914, announced 
that belligerent warships were not permitted to enter the ports of Smyrna 
and Beirut and other inland waters, the access to which was barred by sub- 
marine mines or other defensive means. Deák and Jessup, op. cit., p. 1066. 

The uniform rules of neutrality adopted in 1938 by Denmark, Norway, 
Sweden, Finland, Estonia, Latvia and Lithuania provide in Article 2 that 
belligerent warships are not permitted to enter inner waters whose entrance 
is barred by submarine mines or other means of defense. Ibid., pp. 480, 572, 
577, 742, 756, 840, 970. The Icelandic rules, which are otherwise substan- 
tially the same, omit this particular reference to mines although the right is 
reserved to prohibit access to ports and anchorages to belligerent warships. 
Ibid., p. 701. 

The Italian Law of Neutrality of July 8, 1938, contains the following: 


Art. 14. Mine fields. Whenever automatic contact mine fields are 
to be laid along the coast of the State every precaution for the safety of 
navigation shall be taken. 

To this end, measures shall be adopted to ensure that unanchored 
mines or mines which may have broken their moorings shall become 
harmless after a limited period of time. 

The limits of the mined zone shall be notified to the other States and 
a to the notice of mariners with proper directions. (Ibid., p. 
727.) ° 


PART III 157 


PART I. AERIAL WAR 
GENERAL COMMENT 


It must be recognized that the development of aérial warfare and of com- 
mercial transport are of such relatively recent origin that it has produced no 
extensive practice of States sufficient to constitute rules of customary inter- 
national law. During the World War, aircraft did not play a large part in 
belligerent relations with neutrals concerning maritime trade and neutral 
commercial air traffic was inconsequential. 

With the rapid development of transcontinental and transoceanic commer- 
cial air lines it seems certain that the transport of neutral goods by air will 
raise novel questions of great complexity in case of the outbreak of war. 

The following illustrative figures on the cubic foot cargo space required for 
certain important war commodities may be of interest in this connection. 
The figures are for cubic feet per short ton: 


ALUMNI IAIN) rassi ianea oe ek oe eRe 29 
Antimony (metal)................... sera eer ne 8.6 
Copper (bullion) 2.656. kse oe baa eeweeeede emda, 8T 
Manganese (oxide-black)........ Se re eee . 17 
Nickel (orud) amuse due nada amet 5.2 
Rubber (crude) seoseis denora niae E ae Bees 53 
Tungsten (metal and powdered form)............. 10 
Tungsten (oxide or acid) ............,........... 20 


Except for commodities of large bulk in proportion to weight, e.g., cotton 
or grains, or large manufactured objects, e.g., tractors or automobiles, the 
carrying lead may be considered on the basis of weight regardless of bulk. 
It is futile to give estimates of the amounts of commodities which could be 
carried, since carrying capacity changes rapidly with new construction and it 
is always necessary to consider the length of the flight in relation to the 
amount of fuel which must be carried. It is obvious, however, that impor- 
tant quantities of goods considered contraband of war may be carried by air. 
The transatlartic clippers which initiated their commercial service in June, 
1939, can carry as a normal pay load on a transoceanic flight about three 
tons. Under war conditions, by eliminating passenger accommodations, 
about six or seven tons could be carried. 

“The heaviest air shipment of 1936 (on American air lines) was 1,820 
pounds of machinery to repair a steamer at Cristobal, Panama Canal Zone. 
It traveled from Newark, N. J. in two days.” The Azrcraft Year Book for 
1937, 19th Annual Edition by Howard Mingos, p. 149. In all, 8,840,408 
pounds of express were carried on air lines of the United States in 1936 and 
17,787,097 pounds of mail. Jbid.,p.28. ‘‘ Heavy machine parts . . . were 
commonplace in air express shipments. In July, 1936, 700 of such shipments 
were flown, and they included steam shovel parts, mining machinery, gears, 
shaftings, bearings, couplings, gaskets, and marine engine parts. 
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‘During the same month, 2,700 shipments of automobile parts and tires 
and 700 of electrical supplies and equipment moved by express through the 
skies. ...” If passenger space were also devoted to cargo, as might well be 
done under war demands, it is obvious that very large quantities of goods 
could be carried. Specifications for new planes call for passenger cabins 
forty feet long by ten feet wide, the plane to weigh twenty-five tons fully 
loaded. Jbid., p. 151. New flying boats are already planned with sleeping 
capacity for at least 100 passengers and a cruising speed of 200 miles an hour. 
Under normal conditions the existing flying boats would reach London via 
Newfoundland and Ireland in 21 hours; the projected boats would take about 
17 hours. 

The most useful source of authority for this Part of the Draft Convention 
is the General Report of the Commission of Jurists to Consider and Report upon 
the Revision of the Rules of Warfare, The Hague, December 10, 1922-February 
17, 1928, British Parliamentary Papers, Misc. No. 14 (1924), Cmd. 2201, 
hereinafter cited as “Short Hague Report, 1923.” The full report of the 
discussions, published by the National Printing Office at The Hague in 1923 
under the title Commission of Jurists to Consider and Report upon the Revision 
of the Rules of Warfare is hereinafter cited as “Hague Report, 1923.” This 
Commission was appointed in pursuance of a resolution of the Washington 
Conference on the Limitation of Armament, February 4, 1922, and was com- 
posed of representatives of the United States, France, Great Britain, Italy, 
Japan and The Netherlands. John Bassett Moore, First Delegate of the 
United States, served as President of the Commission. The Commission’s 
task was limited to a study of radio and aircraft in time of war; Part IT of the 
Short Hague Report, 1923, deals with the latter subject and the numbered 
articles cited or quoted are from that part unless otherwise indicated. The 
Italian War Law of 1938 in Articles 228-279 also deals fully with problems 
of aérial warfare. Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, 
pp. 22-28. 

One further remark is pertinent here. Although this Part III of the 
Draft Convention contains specific rules fer aircfaft, Part I of the Draft 
Convention is ‘‘General”’ and contains rules applicable to both aérial and 
maritime conditions. It also contains some articles solely applicable to 
aircraft, such as Article 1 (k), (1) and (m), Article 8, and cf. also Article 52. 


SECTION 11. CLASSIFICATION AND MARKINGS 
ARTICLE 88 


In time of war an armed private aircraft, when outside the jurisdiction of 
its own country, shall be deemed to have lost its status as a private aircraft, 
and shall thereafter be treated as if it were a belligerent military aircraft. 


ARTICLE 88 759 


COMPARABLE TEXT 
Hague Air Bules, 1923: 


Art. 16. . .. No private aircraft, when outside the Jurisdiction of 
its own country, shall be armed in time of war. 


COMMENT | 

It will be convenient to recall here that under Article 1 (1), the term ‘‘pri- 
vate aircraft” is explained to mean ‘‘an aircraft which is not a military air- 
craft or a pubie aircraft used exclusively in governmental service such as 
posts, customs or police; the term includes an aircraft used in the carriage of 
goods or passergers for hire, although the aircraft is owned and operated by a 
State.” If such an aircraft is armed when flying outside the jurisdiction of 
its own country, it forfeits its status as a private aircraft. This rule is 
analogous to that applied in the Draft Convention to armed merchant ves- 
sels; see Articles 2, 28, and 55. In saying that such an armed private aircraft 
is to be “treated as if it were a belligerent military aircraft,” the instant 
article is not to be interpreted to mean that such an aircraft can exercise such 
rights as those of visit and search which are accorded to belligerent commis- 
stoned military aircraft; see Article 109. That right has already been denied 
to armed private aircraft by Article 49 (2), supra. 

The Short Hague Report, 1928, makes the following observations on this 
rule: 


The mounting of arms in time of war may be construed as prima facte 
evidence of an intention to take part in hostilities. It is true that of 
recent years certain States found it necessary to arm merchant ships in 
self-protection, but the conditions of air warfare are so different that it 
has not been thought necessary to allow for such a proceeding on the 
part of aireraft. A gun would not be an adequate protection to an air- 
craft against illegal attack, as the first warning the aircraft might have of 
any such attack would be an act which might involve its destruction. 

On the other hand, to permit private aircraft to be armed would 
facilitate acts of perfidy on the part of an opposing belligerent; an air- 
craft masquerading under false marks might suddenly open fire, and the 
risk of this would be sufficient to render it dangerous for an honest 
belligerent to respect the immunities of private aircraft to the extent 
which he would wish. 

The interests of private aircraft are from every point of view better 
served by the adoption of a rule against the arming of private aircraft in 
time of war. 

The artizle as framed does not extend to aircraft within the jurisdic- 
tion of their own State. Such an extension would be an unreasonable 
interference with the domestic jurisdiction of the State concerned. 

The rule against aircraft being armed is limited to private aircraft. 
Public non-military aircraft engaged in customs or police work may find 
it necessary to carry arms because the fulfilment of their functions ren- 
ders it essential for them to be able to apply coercion in case of need. In 
their case, the carriage of arms would raise no presumption of an inten- 
tion to take part in hostilities. . . . (p. 22). 


- 
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ARTICLE 89 
No aircraft may possess more than one nationality. 


COMPARABLE TEXTS 


Air Navigation Convention, 1919: 
Art. 8 An aircraft can not be validly registered in more than one 
state. 
Pan American Convention on Commercial Aviation, 1928: 
Art. 7. Aircraft shall have the nationality of the State in which they 
are registered and cannot be validly registered in more than one State. 
Hague Air Rules, 1923: | 
Art. 10. No aircraft may possess more than one nationality. 


COMMENT 


It seems unnecessary to elaborate here on this rather obvious proposition. 
Nor is it appropriate to the purposes of this Draft Convention to follow the 
Air Convention of 1919 and 1928 by including further details on this subject. 


ARTICLE 90 


(1) A State shall provide in its national regulations that all aircraft having 
its nationality shall carry documents and bear distinctive markings indicat- 
ing their nationality and character. 

(2) A State shall provide in its national regulations that the markings 
prescribed in paragraph (1) of this article shall be as large as practicable, 
and shall be visible from above, from below and from each side. 


ARTICLE 91 


A State shall promptly notify to all other States the regulations which it 
has adopted in accordance with Article 90. 


COMPARABLE TEXTS , 


Air Navigation Convention, 1919: 
Art. 10. All aircraft engaged in international navigation shall bear 
their nationality and registration marks as well as the name and resi- 
dence of the owner in accordance with Annex A. 


Pan American Convention on Commercial Aviation, 1928: 

Art. 9. Every aircraft engaged in international navigation must 
carry a distinctive mark of its nationality, the nature of such distinctive 
mark to be agreed upon by the several contracting States. The dis- 
tinctive marks adopted will be communicated to the Pan American 
Union and to the other contracting States. 


Convention between France and Germany of 1926: 


Art. 5. Les aéronefs devront être munis de signes distinctifs claire- 
ment yisibles et permettant de constater leur identité pendant le vol 
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(marques de nationalité et d’immatriculation). Ils porteront, en outre, 
le nom et le domicile du propriétaire. 

Les aéronefs devront être munis de certificats d’immatriculation et 
de navigabilité et de tous autres documents prescrits pour la navigation 
aérienne dans leur pays d’origine. 

Tous les membres de l’équipage qui exerceront dans l’aéronef une 
activité soumise dans leur pays d’origine à une autorisation spéciale, 
devront être munis des papiers prescrits dans leur pays d’origine pour 
la navigation aérienne et notamment des brevets et licences réglemen- 
taires. 

Les autres membres de l’équipage devront être munis de pièces men- 
tionnant leur occupation à bord, leur profession, leur identité, leur na- 
tionalité. 

Les certificats de navigabilité, brevets d’aptitude et licences, dé- 
livrés ou rendus exécutoires par l’une des Hautes Parties Contractantes 
pour Paérenef ou l’équipage, seront valables dans l’autre Etat au 
même titre que les documents correspondants délivrés ou rendus exécu- 
toires par celui-ci. 

Chacune des Hautes Parties Contractantes se réserve le droit de re- 
fuser de reconnaître pour la navigation intérieure sur son territoire les 
brevets d’aptitude et licences délivrés à ses ressortissants par l’autre 
Partie Contractante. 

L’équipage et les voyageurs, pour autant qu il n’en aura pas été 
convenu autrement, devront être munis des papiers exigibles d’après 
les prescriptions en vigueur pour le trafic international. 

Hague Air Rules, 1923: 

Art. 3. A military aircraft shall bear an external mark indicating its 
nationality and military character. 

Art. 4 A public non-military aircraft employed for customs or 
police purposes shall carry papers evidencing the fact that it is ex- 
clusively employed in the public service. Such an aircraft shall bear an 
external mark indicating its nationality and its public non-military 
character. 

Art. 5. Public non-military aircraft other than those employed for 
customs or police purposes shall in time of war bear the same external 
marks, and for the purposes of these rules shall be treated on the same 
footing, as private aircraft. 

Art. 6. Aircraft not comprised in Articles 3 and 4 and deemed to be 
private aircraft shall carry such papers and bear such external marks as 
are required by the rules in force in their own country. These marks 
must indicate their nationality and character. 

Art. 7. The external marks required by the above articles shall be so 
affixed that they cannot be altered in flight. They shall be as large as is 
paca and shall be visible from above, from below, and from each 
side 

Art. 8. The external marks, prescribed by the rules in force in each 
State, shall be notified promptly to all other Powers. 

Modifications adopted in time of peace of the rules prescribing ex- 
ternal marks shall be notified to all other Powers before they are 
brought anto force. 

Modifications of such rules adopted at the outbreak of war or during 
hostilities shall be notified by each Power as soon as possible to all other 
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Powers and at latest when they are communicated to its own fighting 
forces. 


COMMENT 


National and international regulations now require that aircraft be 
documented and distinctively marked. It seems inappropriate in this 
Draft Convention to attempt to suggest detailed types of markings to be 
displayed by various types of neutral and belligerent aircraft. Such regu- 
lations must necessarily be detailed. Cf. United States Department of 
Commerce, Bureau of Air Commerce, Civil Air Regulations, Ch. 2, June 5, 
1937. They must also be revised periodically to take account of structural 
developments and the like. 

As suggested by Article 7 of the Hague Air Rules of 1923, supra, the 
marks should be such that they cannot be altered in flight. This problem 
presents difficulties. Slots or curtains in the wings could be used to alter 
markings. Some markings could be altered in flight by spraying paint or by 
washing off a different marking which had been painted over the other mark. 
The problem, however, is not incapable of solution; checkerboard marks or 
vertical stripes of alternating colors on the tail surface would be difficult to 
alter in flight. | 

As will be noted further under Article 105, infra, it is not believed that 
markings alone will be sufficient to assure identification of certified neutral 
aircraft. Marks must be supplemented by the radio report checks indicated 
in that article. Marks should undoubtedly be required, however, and per- 
haps provision will need to be made for their frequent change to make im- 
proper displays more difficult. Thus distinctive marks could be changed for 
each flight of certified neutral aircraft, the information being released to 
neutral and belligerent governments concerned as required by Article 91. 
This might offer an additional safeguard. It should be noted that the 
necessary painting could be done in about two hours. 


ARTICLE 92 - 
Falsification of the markings referred to in Article 90 is forbidden. 
COMPARABLE TEXT 
Hague Air Rules, 1923: 
Art. 19. The use of false external marks is forbidden. 
COMMENT 
. The Comment on Article 19 of the Hague Rules reads as follows: 


In order that there may be no doubt that the use of false external 
marks is not a legitimate ruse it has been specifically prohibited. By 
later provisions in the rules, the use of false external marks is made a 
ground for capture and condemnation of a neutral aircraft. 

Whatare here referred to are false marks of nationality or character, 


ARTICLE 93 763 


the marks which are dealt with in Chapter I of these rules. The article 
would not apply to mere squadron badges or other emblems which are 
only of interest to one particular belligerent force. 


The principle involved does not seem open to question. 

At the Hague Conference of 1923 there was considerable discussion of the 
penalty which should attach to the violation of this rule. Those participat- 
ing were evidently influenced by the provisions of the Washington Treaty of 
1922 on submarines wherein it was stated that violators of the rules there 
adopted might be punished “as if for an act of piracy.” See Hague Report, 
1923, pp. 26, 32, 84, 37, 154 and 161. Since this penalty provision was not 
generally accepted and was not included in the London Treaty of 1980 on 
submarines, it does not seem desirable to include it here. A neutral State by 
its domestic legislation should provide penalties for the infraction of this as 
of any other treaty rule. The following Article 93 provides additional sanc- 
tions. 


ARTICLE 93 


(1) A belligerent shall use the means at its disposal to prevent aircraft 
having its nationality from displaying the distinctive markings of a neutral 
State. 

(2) If a belligerent authorizes or permits aircraft with its nationality to 
display the distinctive markings of a neutral State, any neutral State may 
forbid all the aircraft of that belligerent access to its territory during the 
war e 

(3) If an aircraft of belligerent nationality without authorization or per- 
mission displays the distinctive markings of a neutral State, any neutral 
State may within its RAY seize and confiscate such aircraft and intern 
the crew. 


COMMENT 


This article follows by analogy the provisions of Article 20 which deal 
with the abuse of the neutral -flag by belligerent merchant vessels. One 
important difference may be noted in paragraph 3 of the two articles. If 
a belligerent merchant vessel without authorization or permission displays 
the flag of a neutral State or otherwise represents itself to be a neutral vessel, 
it seems to be a sufficient penalty, in view of the uses of merchant vessels, 
to provide that any neutral State may forbid to that vessel access to its 
territory during the war. In view, however, of the diverse uses which may 
be made of aircraft, this would not seem to be a sufficient penalty since the 
aircraft could easily continue to perform other useful services for the bellig- 
` erent. The penalty here provided is therefore harsher—confiscation of the 
aircraft and internment of the crew by any neutral State into whose 
hands it may come. The difficulty of distinguishing one aircraft from an- 
other while they are in flight, increases the necessity for rigorous rules con- 
cerning their identification. . 
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SECTION 12. GENERAL RIGHTS AND DUTIES OF 
NEUTRAL STATES 


ARTICLE 94 


A neutral State shall require a belligerent military aircraft which is in 
its territory at the time of the outbreak of war, to depart therefrom within 
twelve hours. The neutral State shall use the means. at its disposal to 
intern belligerent military aircraft found in its territory after the expiration 
of this period. 

COMMENT 

This article follows by analogy Article 32 which requires the departure 
within twenty-four hours of a belligerent warship which is in neutral waters 
on the outbreak of war. Because of the greater speed and mobility of air- 
craft, a period of twelve instead of twenty-four hours is here suggested. 
For the same reasons, no exception is made for repairs requiring a longer 
period of time and if the aircraft does not or cannot depart within twelve 
hours, the neutral State is bound to use the means at its disposal to intern it. 
Although the second sentence of this article has obvious reference to the air- 
craft mentioned in the first sentence, the rule of internment is equally 
applicable to aircraft entering neutral territory after the outbreak of war; 
see the following Article 95. The Hague Air Rules of 1923 contain no specific 
provision on the subject of the instant article but the report on Article 42 
of those Rules (which is roughly equivalent to Article 95 of this Draft Con- 
vention) says: “The obligation to intern covers also aircraft which were 
within the neutral jurisdiction at the outbreak of hostilities.” Short 
Hague Report, 1923, p. 38. 

The only regulation on this subject which has been found is in Articles 31 
and 32 of the Italian Law of Neutrality of July 8, 1938, which reads as follows: 

Art. 31. Treatment of military aircraft at the outbreak of hostilities. 
Belligerent military aircraft which, at the outbreak of hostilities, are 
within the territory of the State must depart within twelve hours of 
receipt of notification of the respective order, except that a different 
period may be fixed by special decision of the aviation authorities, or 
except in case of force majeure. In the latter event, a supplementary 
period may be fixed. 

Art. 82. Failure to observe the order to leave the airport. A belligerent. 
military aircraft which fails to obey the order contemplated by the pre- 
ceding article, shall be rendered incapable of leaving for the entire dura~ 
tion of the war. 

The officers and erew shall be subjected to restrictive measures to be 


determined upon by order of the Duce. (Deák and Jessup, Collection of 
Neutrality Laws (1939), p. 729.) 


ARTICLE 95 
A neutral State shall use the means at its disposal: 
(a) To prevent belligerent military aircraft from entering its territory; 
and 


ARTICLE 95 705 


(b) To compel them to alight if they have entered; and 
(c) To intern them after they have alighted, whether the landing be 
voluntary or forced, together with persons and property on board. 


COMPARABLE TEXTS 


Air Navigation Convention of 1919: 


Art. 1. The High Contracting Parties recognize that every Power 
has complete and exclusive sovereignty over the air space above its 
territory. 

For the purpose of the present Convention the territory of a State 
shall be understood as including the national territory, both that of the 
ee country and of the colonies, and the territorial waters adjacent 
thereto. 

Art. 2. Each contracting State undertakes in time of peace to ac- 
cord freedom of innocent passage above its territory to the aircraft of 
the other contracting States, provided that the conditions laid down in 
the present Convention are observed. 

Regulations made by a contracting State as to the admission over its. 
territory of the aircraft of the other contracting States shall be applied 
without distinction of nationality. 

Art. 3 Hach contracting State is entitled for military reasons or in 
the interest of public safety to prohibit the aircraft of the other con- 
tracting States, under the penalties provided by its legislation and sub- 
ject to no distinction being made in this respect between its private 
aircraft and those of the other contracting States, from flying over 
certain areas of its territory. 

In that case the locality and the extent of the prohibited areas shall 
be published and notified beforehand to the other contracting States. 

Art. 38. In case of war the provisions of the present Convention 
shall not affect the freedom of action of the contracting States either as 
belligerents or as neutrals. 


Convention on Commercial Aviation, Havana, 1928: 


Art. 1. The High Contracting Parties recognize that every State 
has complete and exclusive sovereignty over the air space above its. 
territory and territorial waters. 

Art. 29. In case of war'the stipulations of the present Convention 
shall not affect the freedom of action of the contracting States either’ 
as belligerer:ts or as neutrals. 


Convention on Maritime Neutrality, Havana, 1928: 


Art. 14. The airships of belligerents shall not fly above the terri- 
tory or the territorial waters of neutrals if it is not in conformity with 
the regulations of the latter. 


Hague Air Rules, 1923: 


Art. 11. Outside the jurisdiction of any State, belligerent or neu- 
tral, all aircraft shall have full freedom of passage through the air and 
of alighting. 

Art. 12. In time of war any State, whether belligerent or neutral, 
may forbid or regulate the entrance, movement or sojourn of aircraft 
within its jurisdiction. 

Art. 40. Belligerent military aircraft are forbidden te enter the 
jurisdiction of a neutral State. 
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Art. 42.. A neutral Government must use the means at its disposal 
to prevent the entry within its jurisdiction of belligerent military air- 
craft and to compel them to alight if they have entered such jurisdiction. 

A neutral Government shall use the means at its disposal to intern 
any belligerent military aircraft which is within its jurisdiction after 
having alighted for any reason whatsoever, together with its crew and 
the passengers, if any. 

American Institute of International Law, 1917: 


Art. 20. Les aéroplanes, dirigeables, ou aéronefs des pays belligérants 
ne pourront survoler le territoire ou la mer juridictionnelle des puissances 
neutres. L’infraction donnera lieu à la confiscation de l’appareil, s’il 
est possible, et en tout cas à une indemnité à déterminer par |’ Assem- 
blée des neutres. 


COMMENT 


In the COMPARABLE TEXTS quoted above, Article 1 of the Air Conventions 
of 1919 and 1928 has been included although this Draft Convention does not 
expressly reassert the principle of the State’s sovereignty over its air space 
save as the term “territory” in Article 1 (f) is explained to include air space. 
Whether or not this principle of sovereignty be desirable, it is clearly estab- 
lished in international law and is accepted here. 

The privilege of a neutral State to exclude belligerent military aircraft 
might be deduced from its sovereignty and from analogy to the right to 
exclude belligerent warships as stated in Article 26. But the instant article 
goes further and asserts the duty of the neutral State to exclude such air- 
craft. Like other neutral duties, this duty is limited to the use of the means 
at its disposal. Cf. Article 6, supra. This duty was recognized in the 
Hague Air Rules of 1923 and did not there evoke any difference of opinion 
on the principle. See Hague Report, 1923, p. 91 ff. 

Practice during the World War and subsequent regulations of States 
clearly reveal that the neutral State’s privilege to exclude is fully recognized, 
but it cannot be asserted that there is evidence of general agreement upon 
the duty. The Short Hague Report, 1923, bases its Article 42 upon an 
analogy to land rather than to maritime wérfare: 

The principle is well established in land warfare that combatant 
forces of a belligerent must not penetrate within neutral jurisdiction. 
From this principle arises a duty, which is incumbent on all neu- 

tral States, to do what they can to prevent combatant forces from 


entering their jurisdiction, and to intern those that do. . These prin- 
ciples are recognized and adopted for aerial warfare by Article 42. 


According to Spaight, Air Power and War Rights (1933), p. 421, “The 
Netherlands, Switzerland, Denmark, Norway, Sweden, Spain, and Italy, 
Roumania, Bulgaria, and China, while still neutral, showed by words or 
acts or both that they adhered to the principle of prohibition of belligerent 
air entry, coupled with the obligation of the neutral State to intern any 
aircraft and airmen effecting entry in face of such prohibition.” He notes 


ARTICLE 95 767 


also the full belligerent recognition of this neutral position. The following 
are examples of the regulations or views on this subject emanating from neu- 
tral States during the World War: 

Italy: A decree of September 3, 1914, forbade any unauthorized flights 
over Italian territory and stated that no permission would be given to any 
alien, The rule was to be enforced by firing on the craft if it failed to descend 
immediately. United States Naval War College, International Law Situ- 
ations, 1926, p. 101. 

The Netherlands: A decree of August 3, 1914, forbade foreign airships to 
cross Dutch frontiers. Dedk and Jessup, Collection of Neutrality Laws 
(1939), p. 807. Pilots, passengers or crew of aircraft entering Dutch terri- 
tory were to be interned. Art. 4 of Circular Instructions of Aug. 6, 1914, 
ibid., p. 819. The rules were rigorously enforced even when the aircraft 
entered in distress. Spaight, op. cit., p. 423. 

Norway: A Royal Resolution of November 6, 1914, prohibited passing over 
Norwegian territory in airships without special permission. United States 
Naval War College, International Law Documents, 1917, p. 192. 

Sweden: A law of September 7, 1914, authorized the prohibition by royal 
order of all foreign air traffic over Swedish territory. Penalties of fines and 
forfeitures were envisaged. Deák and Jessup, op. cit., p. 964. Royal 
proclamations giving effect to the law were issued September 7, 1914, and 
July 14, 1916, tke latter allowing flights on prescribed routes over territorial 
waters, by special permission. Ibid., p. 975. 

Switzerland: An ordinance of August 4, 1914, in Section 17, prohibited 
flying over Swiss territory except by special permission. Foreign balloons 
and aircraft were absolutely forbidden to enter Swiss ‘‘aërial space” and 
their entry was to be opposed “by all available means.” Fbid., p. 1010. 
This rule was called to the attention of the French Government on August 
10, 1914, as adopted “in view of the Maintenance of the Neutrality of 
Switzerland.” United States Naval War College, International Law Topics, 
1916, p. 77. 

United States: The Presidéntial Proclamation of November 13, 1914, pre- 
scribing rules for the neutrality of the Panama Canal Zone, forbade, in Rule 
15, belligerent aircraft to alight in or arise from or pass through the air spaces 
above the Canal Zone. Deák and Jessup, op. cit., p. 1207. > 

Since the World War, a number of States have adopted regulations on this 
subject. The Uniform Neutrality Rules of 1938 adopted by Denmark, 
Norway, Sweden, Iceland, Finland, Estonia, Latvia and Lithuania, provide 
in Article 8 that belligerent military aircraft shall not be admitted into the 
territory “with the exception of aérial ambulances and aërial transports on 
board warships” and except when contrary regulations apply to certain 
spaces “conformable to the general principles of international law.” Deák 
and Jessup, op. cit., pp. 481, 572, 577, 701, 742, 756, 840, 971. 

The Italian Law of Neutrality of July 8, 1938, provides in Article 29: 
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“ Belligerent military aircraft may not be permitted to fly over the territory 
of the State” but exception is made for aérial ambulances. Jbid., p. 729. 
The 1927 Rules of Maritime War, in Article 129, declared that “belligerent 
military aircraft are forbidden to fly over the territory and territorial waters 
of the State.” Ibid., p. 728. 

The Brazilian Neutrality Decree of May 23, 1933, in Article 21 says: 


The aircraft of the belligerents may not fly over the territory or juris- 
dictional waters of Brazil without previous authorization. And those 
which, without authorization, land upon Brazilian territory or waters 
shall be detained. 

Military aircraft shall not be given permission to fly over Brazilian 
territory. (lbid., p. 96.) | 


The Venezuelan Law of July 21, 1933, concerning foreign warships in 
Venezuelan waters makes applicable the Thirteenth Hague Convention and 
applies the same rules to auxiliary naval airships. Jbid., p. 1298. 


ARTICLE 96 


The neutrality of a State is not violated by the passage through its terri- 
tory of public non-military or unarmed belligerent private aircraft. 


COMMENT 


The Short Hague Report, 1923, in commenting on Article 42 (quoted, 
supra, under Article 95), states that the provision in that article ‘‘is limited 
to military aircraft because it is only in respect of such craft that the pro- 
hibition on entry is absolute. Under Article 12 (also quoted, supra, under 
Article 95) the admission of private or public non-military aircraft is within 
the discretion of the neutral State. Where such aircraft penetrate within 
neutral jurisdiction in violation of the measures prescribed by the neutral 
Power, they will be subject to such penalties as the neutral Power may enact; 
these may or may not include internment.” 

Various of the neutrality regulations quoted in the Comment on Article 95, 
supra, make provision for the admission of foreign aircraft by special per- 
mission. The Brazilian decree makes a sharp distinction between non- 
military aircraft which may be admitted by permission and military aircraft 
to which no such permission will be given. 


ARTICLE 97 


‘The requirements of neutrality do not in general necessitate the closing of 
neutral aérial frontiers against the passage of aircraft of other neutral States. 


COMMENT 


This article is included to make clear that the still somewhat novel condi- 
tions of aérial warfare do not necessitate a complete closing of neutral air 
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frontiers. Itis an obvious proposition in view of the rule stated in the pre- 
ceding Article 96. It remains true that in view of the principle of sover- 
eignty over the air space and in the light of the COMPARABLE TEXTS quoted 
under Article 95, a neutral State would be privileged to close completely its 
aërial frontiers unless its freedom is limited by treaty. Article 29 of the Air 
Navigation Convention of 1919 seems to leave complete freedom in this 
respect to States when they are neutral. It is believed, however, that a 
neutral State would be obliged to show justification for its measures if it 
undertook, merely because it was neutral, to close its air lanes to other neu- 
tral air traffic which was permitted to use them in time of peace, especially 
in the case of regularly established air lines. 


ARTICLE 98 


A neutral State may, when necessary for the protection of its neutral 
interests, intern an uncertified neutral aircraft which alights in its territory 
whether the landing be voluntary or forced. The neutral State may also 
sequester for the duration of the war all or part of the cargo. Passengers 
and crew shall be set at liberty. 


COMMENT 


As will be explained under Section 14, infra, Articles 103-108, the certifica- 
tion system already suggested for merchant vessels, is made applicable to 
aircraft. ‘This article deals with uncertified aircraft alighting in neutral 
territory. 

It would follow from what has been said under the preceding Article 97, 
that the action permitted by the instant article would not ordinarily be re- 
quired by a neutral State’s proper regard for its neutrality. There is, 
however, one situation peculiar to aircraft which may necessitate special 
action by a neutral State. Despite the value and importance of a cargo 
which an‘aircraft may carry, it would frequently be true that the aircraft it- 
self would be of greater value and importance to a belligerent. It is far more 
difficult for aircraft than*for surface vessels to give belligerents adequate 
guaranties against military supplies reaching its enemy. If a neutral State 
proximate to a belligerent wishes to safeguard commercial air traffic to its 
territory, it may find it necessary to restrict the privileges of uncertified air- 
craft in its air space. Assume, for example, a geographical situation such as 
existed during the World War, The Netherlands being neutral and Germany 
belligerent. The Netherlands wishes to safeguard established commercial 
air lines connecting it with its colonial possessions. Aircraft on such lines 
could be certified and thus receive guaranties against interruption. If, 
however, uncertified aircraft are following the same air lanes into The Nether- 
lands, the difficulty of distinguishing one craft from the other may lead to 
difficulties. The Netherlands may, therefore, regulate the crossing of its 
aérial frontiers by uncertified craft and provide the penalties suggested in this 
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article. A neutral State in the exercise of its sovereignty as indicated under 
Article 95, supra, would in any case be free to take the action suggested by 
the instant article. 


ARTICLE 99 


A neutral State shall use the means at its disposal: 

(a) To prevent the fitting out or arming within its territory of any air- 
craft which is intended to engage in hostile operations against a 
belligerent; 

(b) To prevent, subject to Article 94, the flight from its territory of any 
aircraft which is intended to engage in hostile operations against — 
a belligerent, or which is intended to perform services of a military 
character for a belligerent. 


COMPARABLE TEXTS 


Hague Air Rules, 1928: 

Art. 44. The supply in any manner, directly or indirectly, by à 

neutral Government to a belligerent Power of aircraft, parts of aircraft, 
or material, supplies or munitions required for aircraft is forbidden. 

Art. 45. Subject to the provisions of article 46, a neutral Power is not 
bound to prevent the export or transit on behalf of a belligerent of air- 
craft, parts of aircraft, or material, supplies or munitions for aircraft. 

Art. 46. A neutral Government is bound to use the means at its 
disposal :— 

1. To prevent the departure from its jurisdiction of an aircraft in a 
condition to make a hostile attack against a belligerent Power, or carry- 
ing or accompanied by appliances or materials the mounting or utilisa- 
tion of which would enable it to make a hostile attack, if there is reason 
believe that such aircraft is destined for use against a belligerent 

ower. 

2. To prevent the departure of an aircraft the crew of which includes 
any member of the combatant forces of a belligerent Power. 

3. To prevent work upon an aircraft designed to prepare it to depart 
in contravention of the purposes of this article. 

On the departure by air of any aircraft despatched by persons or com- 
panies in neutral jurisdiction to the order of a belligerent Power, the 
neutral Government must prescribe for such aircraft a route avoiding the 
neighbourhood of the military operations of the opposing belligerent, 
and must exact whatever guarantees may be required to ensure that the 
aircraft follows the route prescribed. 


COMMENT 


This article applies to aircraft the principle laid down in Article 7, supra, 
concerning surface vessels. The chief difference is the stricter rules of 
paragraph (b) of the instant article which requires the prevention of the 
departure of aircraft with the purposes indicated, regardless of the question 
whether it has been adapted for use in war within neutral territory. The 
factual reasons for thus distinguishing between surface vessels and aircraft in 
view of the greater adaptability to war uses of the latter, will be apparent; 
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cf. the Comment on Article 1 (k), supra. The exception covered by Ar- 
ticle 94 is the case of an aircraft in neutral territory on the outbreak of 
war. 

No article is inserted here equivalent to Article 44 of the Hague Air Rules, 
1923, because that subject has already been covered generally by Article 5, 
supra. The substance of Article 45 of the Hague Rules is subsumed under 
Article 11 (a), supra. It may be noted that the list of arms, ammunition and 
implements of war in Annex I, infra, includes under Categories III and V, 
aircraft, unassembled, assembled or dismantled and parts of aircraft. 

The comment in the Short Hague Report, 1923, on Article 46 of the Hague 
Air Rules reads as follows: 


An exception to the principle that a neutral State is under no obliga- 
tion to prevent the export of arms and war material, is found in the 
accepted rule of international law that neutral territory must not be 
utilised as a base of operations by a belligerent Government, and that 
the neutral State must therefore prevent the fitting out or departure 
from its jurisdiction of any hostile expedition intended to operate on 
behalf of one belligerent against the other. Such an expedition might 
consist of a single aeroplane, if manned and equipped in a manner which 
would enable it to take part in hostilities, or carrying or accompanied by 
the necessary elements of such equipment. Consequently, its depar- 
ture under circumstances which would constitute the despatch of a 
hostile expedition, must be prevented by the neutral Government. 

It is easy to see that it is aircraft which have flown out of the neutral 
jurisdiction, which are most likely to engage in hostilities in some form 
before delivery to the belligerent purchaser in the belligerent State, 
and it is in these cases that the neutral Government must take special 
precautions. All risk will be avoided if the aircraft, despatched to the 
order of a belligerent Power, does not come within the neighbourhood of 
the operations of the opposing belligerent. The neutral State should 
therefore prescribe the route which the aircraft is to follow. This alone, 
however, will not be sufficient. The aircraft might ignore the instruc- 
tions it receives. Guarantees for compliance must therefore be exacted. 
It will be for the neutral State to determine the guarantees which it 
thinks necessary, but.they must be effective guarantees, such, for in- 
stance, as insisting on the aircraft carrying a representative of the Gov- 
ernment to see that the route indicated is followed. (p. 41.) 


For the reasons indicated in the Comment on Article 1 (k), supra, it is 
believed to be impossible to distinguish between aircraft on the basis of their 
construction, and the instant article does not contain the limitations found in 
Article 46 of the Hague Rules. It is believed that the protection of a State’s 
neutrality requires it to take the action prescribed by the instant article 
because of the relative rapidity and ease with which a commercial aircraft 
can be converted for hostile use as a fighting craft or used for military obser- 
vation or for transport of messages or personnel. The departure from neu- 
tral territory of any aircraft intended for such services is accordingly believed 
to constitute the dispatch of a hostile expedition which the neutral State is 
bound*to try to prevent. j 
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The Uniform Neutrality Rules adopted by the Scandinavian and Baltic 
States and Iceland in 1938, cf., supra, p. 767, provide:. 


Art. 15. ... 2. Any aircraft in a condition to commit an attack 
against a belligerent, or which carries apparatus or material the mount- 
ing or utilization of which would permit it to commit an attack, is for- 
bidden to leave Danish territory if there is reason to presume that it is 
destined to be employed against a belligerent Power. It is likewise for- 
bidden to perform work on an aircraft in order to prepare its departure . 
for the above-mentioned purpose. (Deák and Jessup, Collection of 
Neutrality Laws (1939), p. 483.) 


SECTION 13. GENERAL RIGHTS AND DUTIES OF BELLIGERENTS 


ARTICLE 100 


Belligerent aircraft are bound to respect the rights of neutral States and to 
abstain within neutral jurisdiction from the commission of any act the toler- 
ation of which by a neutral State would constitute a nonfulfillment of its 
neutral duty. 

COMPARABLE TEXT 

Hague Air Rules, 1998: 

Art. 39. Belligerent aircraft are bound to respect the rights of neu- 
tral Powers and to abstain within the jurisdiction of a neutral State 
from the commission of any act which it is the duty of that State to 
prevent. 


COMMENT 


This article is merely a reiteration in regard to aireraft of the general rule 
stated in Article 15, supra. It finds its counterpart in Article 9 of the Uni- 
form Neutrality Rules adopted in 1988 by the Scandinavian and. Baltic 
States and Iceland: ‘‘Belligerent warships and military aircraft are required 
to respect the sovereign rights of the Kingdom and to abstain from all acts 
which would be contrary to its neutrality.” Deák and Jessup, Collection of 
Neutrality Laws (1939), p. 482. See also.Articlé 235 of the Italian War 
Law of 1938, Gazzetia Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 24. 


ARTICLE 101 


A belligerent may not purchase, requisition, confiscate or convert a neu- 
tral private aircraft which lands in its territory or in territory held in military 
occupation, but must permit it to return to its home territory. 


COMPARABLE TEXT 
Hague Atr Rules, 1923: 

Art. 31. In accordance with the principles of article 58 of the Land 
Warfare Regulations, neutral private aircraft found upon entry in the 
enemy’s jurisdiction by a belligerent occupying force may be requisi- 
tioned, subject to the payment of full compensation. : 


ARTICLES 101 AND 102 773 


COMMENT 


The comment in the Short Hague Report, 1923, on Article 31 of their rules, 
states: 


The power to requisition aircraft in occupied enemy territory is recog- 
nized in article 53 of the Land Warfare Regulations. The text of article 
53 is not specific as to whether it includes neutral property, and though 
in practice it is regarded as doing so, it has been thought well to adopt a 
special rule in harmony with article 53. It is not unreasonable that 
neutral owners of property should receive payment for their property 
at once, as they are not concerned with the peace which will be ulti- 
mately concluded. 


This Article 31 was adopted at The Hague without discussion. Hague Re- 
port, 1923, p. 87. 


In the Comment on Article 98, supra, of this Draft Convention, attention 
has been called to the fact that an aircraft may be more important to a bel- 
ligerent State than the cargo it carries. Unlike other arms, ammunition and 
implements of war, an aircraft can be shipped to a belligerent under its own 
power. It would enhance the difficulties of protecting neutral aérial com- 
merce if belligerants were entitled to take over the planes arriving within 
territory under its control. Cf. Kroell, “‘L’aéronautique étrangère et la 
guerre civile espagnole,” 6 Revue générale de droit aérien (1937), pp. 543-547; 
see also Article 24 of the Italian War Law of 1938, permitting requisition, 
Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 5. As a part, 
therefore, of the general plan for regulating neutral commerce by air, this 
article states for aircraft the opposite of the rule laid down supra, in Article 
21, regarding surface vessels. | 


ARTICLE 102 


Neutral aircraft over the high seas, if warned of the proximity of combat 
or of operations immediately preparatory thereto, shall make a reasonable 
detour to avoid interference therewith. The commanding officer of the 
belligerent forces may indicate the route to be followed and may escort the 
neutral aircraft around the area in question. Ifa neutral aircraft disregards 
the directions which it receives from the belligerent, it takes the risk of 
being fired on but the belligerent is responsible to the neutral State for any 
damages resulting from requiring an unreasonable deviation. 


COMPARABLE TEXT 
Hague Rules of 1923: 


Art. 30. In case a belligerent commanding officer considers that the 
presence of eircraft is likely to prejudice the success of the operations in 
which he is engaged at the moment, he may prohibit the passing of 
neutral aircraft in the immediate vicinity of his forces or may oblige 
them to follow a particular route. A neutral aircraft which does not 
conform to such directions, of which it has had notice issued by the 
belligerent commanding officer, may be fired upon. z 
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COMMENT 
The comment on Article 30 of the Hague Rules reads as follows: 


The rapidity of its flight would enable an aircraft to embarrass the 
operations of land or sea forces, or even operations in the air, to an 
extent which might prove most inconvenient or even disastrous to a 
belligerent commander. To protect belligerents from improper intru- 
sions of this kind, it is necessary to authorise belligerent commanders to 
warn off the intruders, and, if the warning is disregarded, to compel their 
retirement by opening fire. 

It is easy to see that undue hardship might be occasioned to neutrals 
if advantage were taken of the faculty so conferred on belligerent 
commanding officers and attempts were made to exclude for long 
or indefinite periods all neutrals from stipulated areas or to prevent 
communication between different countries through the air over the 
high seas. The present provision only authorises a commanding officer 
to warn off aircraft during the duration of the operations in which he is 
engaged at the time. The right of neutral aircraft to circulate in the 
air space over the high seas is emphasized by the provisions of Article 11 
[Article 12 of this Draft Convention], which provides that “outside the 
jurisdiction of any State, belligerent or neutral, all aircraft shall have 
full freedom of passage through the air and of alighting.” 

Article 30 is confined in terms to neutral aircraft, because enemy alr- 
craft are in any event exposed to the risk of capture, and in the vicinity 
of military operations are subjected to more drastic treatment than that 
provided by this article. 

It will be noticed that the terms of the article are general in character 
and would comprise even neutral public or military aircraft. It goes 
without saying that the article is not intended to imply any encroach- 
ment on the rights of neutral States. It is assumed that no neutral 
public or military aircraft would depart so widely from the practice of 
States as to attempt to interfere with or intrude upon the operations of 
a belligerent State. (p. 32.) 


The comment just quoted does not do full justice to the discussions at 
The Hague. The Dutch representatives particularly were opposed to any 
rule of this sort which seemed to grant to belligerents “a right which had 
never been recognized in maritime law.” ‘They were strongly opposed to any 
rule which might seem to authorize the establishment of war zones on or over 
the high seas; Hague Report, 1923, pp. 44 and 48. So far as such surface 
zones are concerned, Article 70 of this Draft Convention specifies that their 
establishment is illegal, but the belligerent right to control radio trans- 
mission in the immediate vicinity of its armed forces is recognized. ‘The 
text here suggested seeks to state more clearly the real basis of the belligerent 
right in these cases which is merely to require a reasonable detour. The 
Hague Rules were drawn up before the present extensive transoceanic flights 
were familiar and the possibilities of undue interference over the high seas 
with regular commercial air lines may not have been contemplated. It 
would be unreasonable to insist that neutral commercial aircraft may fly over 
a fleet or over land forces with the resulting possibility that a passenger 
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might, upon landing, communicate to the opposing belligerent details of the 
disposition of the enemy’s forces. Nevertheless, the general freedom of the 
air space over the high seas must be safeguarded. The situation has no 
exact parallel in the rules governing traffic by land or sea. It would not be 
practicable to permit the pilot of the neutral aircraft to disregard the bellig- 
erent directions on the ground that they were unreasonable; he must ac- 
quiesce or risk being fired upon, but if the deviation is unreasonable, his 
State may require the belligerent to respond in damages. Cf. Article 237 
of the Italian War Law of 1938, Gazzetta Ufficiale, Supplemento, No. 211, 
Sept. 15, 1938, p. 24. 

The question of the use of aérial forces in blockades is covered in Article 73, 
supra. 

Attention may be called to a newspaper report of August 4, 1938 (New 
York Times, Aug. 5, 1938), which suggests the possible applications of the 
instant article. It was reported that the British Government had arranged 
for extensive aérial practice manoeuvres over the North Sea and, by arrange- 
ment with civil aviation companies, had banned airliners from a region 
stretching from Sheffield in England to the territorial waters of France, 
Belgium and The Netherlands. It was further reported that the Royal 
Dutch Airlines had notified the British Government that their planes would 
nevertheless fly along their established routes which crossed the ‘war 
zone.” 


SECTION 14. CERTIFIED AIRCRAFT 
ARTICLE 103 


A neutral State may issue a certificate of neutrality to an aircraft in ac- 
cordance with the rules laid down in Annex II to this Convention. 


COMMENT 


Because of the difficulties, if not actual impossibility, of visiting and 
searching aircraft (cf. Article 111, infra), it is believed that the certification 
system already described under Article 41, supra, would be of especial utility 
in regard to commercial traffic by air. It would give to the belligerent a 
more certain means of determining the nature of the cargoes and their des- 
tination, and seems the only possible method of securing to genuine inter- 
national trade by air some degree at least of safety. The details of the ap- 
plication of this system to aircraft are explained in the ensuing articles. 


ARTICLE 104 


The rules contained in Articles 42—46 inclusive are applicable in case of the 
certification of aircraft, subject to the following provisions: 
(a) The radio notices of departure, provided for in paragraph (4) of 
Article 42, are compulsory in all instances for certified aircraft; 
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(b) The convoys provided for in Article 43 are compulsory in all in- 
stances for certified aircraft and the convoying aircraft shall be 
commissioned military aircraft of the convoying State; 

(c) The distinctive markings provided for in Article 44, shall be such 
as are suited to aircraft and shall be determined by the certifying 
State and notified in advance to all other States and belligerents. 


COMMENT 


This article makes applicable to the certification of aircraft, the rules al- 
ready laid down for the certification of surface vessels; see also Annex II, 
infra. Certain exceptions are made with a view to the special nature of ” 
aircraft. 

Paragraphs (a), (b) and (ec) are all intended to offer additional guaranties 
for the identification of certified aircraft. An aircraft travelling at great 
speed and at a high altitude, especially under adverse weather conditions, is 
not readily identifiable. The radio notices required by Article 42 (4) and 
here made obligatory, would serve, to some extent at least, to identify the 
approximate position of a certified aircraft at any given time. Arrange- 
ments could be made on transoceanic flights, for example, to schedule the 
voyage so that the plane would reach areas adjacent to belligerent operations 
in daylight. This check is supplemented by Article 105 upon which the 
principal reliance might have to be placed. The obligatory use of neutral 
convoying planes is intended to give the belligerent additional assurance 
that the aircraft will not deviate from its announced destination. It also 
assures to the neutral State some further protection both against fraud upon 
its certificates of neutrality and against belligerent disregard thereof. 
Neutral air convoys are technically possible but admittedly involve diff- 
culties. While group flying of military and naval planes is highly developed, 
it is not to be expected that commercial pilots untrained in that type of flying 
would be able as readily to hold to a regular formation. The difficulty of 
one of the convoyed planes being forced out of the convoy by engine trouble 
or the like is not to be overlooked. The expense'to the neutral State would 
also be great and not all flights would justify it. Regular commercial air 
lines, however, might well be deemed to warrant convoy. 

In regard to paragraph (c), it has not seemed possible to prescribe the 
exact markings which should be used. ‘The difficulties inherent in this 
problem have been noted in the Comments on Articles 90 and 91, supra. 


ARTICLE 105 


(1) Certified aircraft shall report their location by radio every fifteen 
minutes during their flight and shall specifically draw attention to any 
deviation from their scheduled route. 

(2) The convoying aircraft shall also make reports, noting in each report 
the presemce of the convoyed aircraft. The commander of the convoy 
shall arrange for alternating his reports and those of the convoyed aircraft. 
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COMMENT 


The radio reports here required are such as are now customarily made in 
commercial flying over transoceanic routes. In time of war they could be 
regulated in such a way as to permit their being picked up by the neutral 
State of certification, the neutral State of destination, and by both belliger- 
ents. Itshould therefore be possible at all times to determine the location of 
certified aircraft and confusion with uncertified aircraft might be avoided. 
At the present day, radio technique may not have reached a stage of de- 
velopment which would ensure the completely successful operation of the 
suggested system under war conditions, but technical progress in radio has 
been so rapid that it is reasonable to anticipate adequate further advance. 

The requirement that both the convoyed and the convoying aircraft shall 
make these radio reports is an additional check. 


ARTICLE 106 


Belligerents are forbidden to utilize flights of certified neutral aircraft for 
the purpose of shielding their own aircraft or operations. 


COMMENT 


It seems necessary to lay down this prohibition with a view to creating air 
lanes in which neutral aircraft may navigate safely without risk of encounter- 
ing belligerent operations. Regulations may have to be worked out from 
time to time to govern this system. For example, a belligerent should have 
a right to patrol the air adjacent to such safe lanes in order to prevent neu- 
tral craft from engaging in improper activities. But such patrol planes 
might be engaged by aircraft of the enemy, resulting in hostilities in the safe 
lane itself. 

In relation to the fixing of routes or lanes, it may be noted that air lanes or 
airways, fifty miles wide, have for some time been established over land by 
national regulations. Cf. United States Dept. of Commerce, Bureau of Air 
Commerce, Aeronautics Rulletin, No. 7-1, effective Oct. 1, 1934. It is 
understood that on transoceanic flights, a deviation of 100 miles from the 
course for the purpose of securing favorable weather conditions is not un- 
usual. When it becomes feasible to fly commercial transport planes at 
higher altitudes, less deviation will be necessary. General Electric Company 
aéronautical engineers and the U. S. Army Air Corps are reported to be mak- 
ing progress with tests for such flights at altitudes of 25,000 to 30,000 feet. 
New York Times, July 1, 1937, p. 11. The establishment of definite trans- 
oceanic air lanes may not be feasible until a later stage of aéronautical de- 
velopment is reached. | 


ARTICLE 107 


Certified neutral aircraft may not fly over belligerent territory under 
penalty of attack, unless their route and time of flight have been fixed by 
agreement with the belligerent for the purpose of enabling them to reach 
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their neutral destination, especially where such aircraft are making regu- 
larly scheduled flights on established routes. 


COMMENT 


As a further check upon the certification system, this article prohibits 
certified neutral aircraft to fly over belligerent territory. If such an aircraft 
is found by belligerent A on the territory of belligerent B, the former may 
attack it and destroy it to prevent its coming into the hands of B. Simi- 
larly, belligerent B will probably restrict or prohibit flights over its own ter- 
ritory to prevent observation of troop movements and the like, and it should 
not be prevented from firing upon any aircraft which invades its aérial do- 
main in defiance of its prohibitions. 

An exception is made, however, to make possible aérial contacts with a 
neutral State whose territory may be entirely surrounded by belligerent ter- 
ritory. In such a case prior agreements would have to be made as to time 
and route, etc. 


ARTICLE 108 


A neutral State may, before issuing a certificate of neutrality to an air- 
craft, require the posting of a bond for twice the value of the aircraft, condi- 
tioned upon the aircraft not entering belligerent territory, except as specified 
in Article 107. If the bond is forfeited, no certificate of neutrality may, 
during the war, be issued to an aircraft belonging to the same owner. 


COMMENT 


This article is suggestive of a means of control upon violations of the 
certification system and especially of Article 107. Clearly a neutral State 
could by domestic enactment adopt such a rule as a condition precedent to 
issuing a certificate. This article, however, would require the State to take 
note in its domestic law of the second sentence which provides that if the 
bond is forfeited, the owner may not during the war receive a certificate of 
neutrality for any other aircraft. e « 


SECTION 15. VISIT, SEARCH AND CAPTURE 
ARTICLE 109 


(1) A belligerent commissioned military aircraft may signal a merchant 
vessel to stop as by radio or by firing a machine gun burst across its bows. 

(2) If sea conditions permit the aircraft to alight, the aircraft shall alight 
and the procedure applicable to surface vessels shall be followed. 

(3) If the belligerent aircraft is unable to alight, it may require the vessel 
to proceed on its course under instructions as to speed until the sea moder- 
ates or until a naval vessel of the belligerent appears; if visit and search are 
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not effected by either means within six hours, or if the aircraft does not re- 
main within sight or hearing of the merchant vessel, the vessel may resume 
its course at normal speed. 

(4) If the vessel when summoned does not stop, attempts to escape, 
resists visit.and search, or does not proceed according to instructions, 
it may be compelled by force to stop and the belligerent shall not be re- 
sponsible for resulting injury to life or property. 


COMMENT 


This article must be considered as supplementary to Section 6 of this 
Draft Convention and especially to Article 54 which, in adapting the London 
Submarine Rules of 1930 as embodied in the Procés-Verbal of 1936, made 
them equally applicable to aircraft. 

The right of a belligerent aircraft to visit and search surface vessels is so 
controversial that the Commission of Jurists at The Hague in 1923 was un- 
able to muster a majority vote upon any article on the subject. In view of 
the importance of the subject, a full summary of the points of view expressed 
by members of the Commission seems useful. A summary and explanation 
are also to be found in the Short Hague Report, 1923, pp. 48-47. Itis there 
pointed out that one of the factual difficulties present to the minds of the 
members of the Commission was the impossibility of an aircraft’s alighting on 
the sea to conduct a visit of a merchant vessel except under favorable cir- 
curnstances which would rarely be present. This fact naturally evoked a 
discussion of the right of diversion as applied by warships to merchant ves- 
sels. The views expressed by members of the Commission on this point 
have been summarized in the Comment on Article 61, supra, p. 597. 

The first draft on this subject which was submitted to the Commission was 
one formulated by the American delegation which read as follows: 

Aircraft are forbidden to visit and search surface or sub-surface ves- 

sels without conforming in all respects to the rules to which surface 
vessels, au=horised to conduct visit and search are subject. 

In view of the irregularities to which the use of aircraft against mer- 
chant vessels might give rise, it is declared that aircraft cannot deviate a 
merchant vessel from its course without boarding it; that in no event 
may an aircraft destroy a merchant vessel unless the crew and passen- 
gers of such vessel have first been placed in safety; and that if an aircraft 
cannot capture a merchant vessel in conformity with these rules, it must 


desist from attack or from seizure and permit such vessel to proceed 
unmolested. (Hague Report, 1923, p. 116.) 


Because of its express prohibition of “deviation,” this draft led to the dis- 
cussion to which reference has just been made. Upon a vote being taken, 
the American, Japanese and Netherland delegations voted for, and the 
British and Italian delegations voted against, the American draft. An alter- 
nate French proposal read as follows: 
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Aircraft are forbidden to operate against merchant vessels, whether 
surface or submarine, without conforming to the rules to which surface 
warships are subject. (Zbid., p. 117.) 


The French and Italian delegations voted for this proposal, while the Ameri- 
can, British, Japanese and Netherland delegations voted against. 

When the Commission returned to the subject, the president submitted 
the following revised text: 

Belligerent military aircraft may visit and search merchant vessels 
only in conformity with the rules designed to protect the lives of neu- 
trals and non-combatants at sea in time of war. 

In no event may an aircraft destroy a merchant vessel unless the 
crew and the passengers of such vessel have first been placed in safety. 

If an aircraft cannot capture a merchant vessel in conformity with 
these rules, it must desist from attack and from seizure and permit such 
vessel to proceed unmolested. (Ibid., p. 132.) 


This draft evoked considerable discussion concerning the rules of maritime 
warfare to which reference was made. The Netherland delegation was 
much concerned over the right granted to destroy a merchant vessel. They 
would have preferred to see the resolution prohibit the use of aircraft for 
the destruction of merchant vessels, as the use of submarines for a similar 
purpose was prohibited in the fourth resolution of the Washington Confer- 
ence on the Limitation of Armaments in 1922. The president, Judge Moore, 
noted that it was not possible for the Commission to deal with all the rules 
to which reference was made and he emphasized the humanitarian aspects 
of the rule proposed. 

At the next meeting, still another draft was submitted by the president, 
reading as follows: 

1. Belligerent military aircraft may visit and search and capture 
merchant vessels, but only in conformity with the general principles of 
maritime warfare and particularly with the rules designed to protect the 
lives of neutrals and non-combatants. 

2. If an aircraft cannot capture a merchant vessel in conformity with 
the above rules, it must permit such vessel tò proceed unmolested. 

3. An aircraft may not destroy a merchant vessel, unless the crew 


and the passengers have been first placed in such a position that they 
can safely reach the nearest port. (/bid., p. 137.) 


The British delegate said that it was very difficult for the British delegation 
to pledge itself definitely concerning paragraphs 2 and 8 of the resolution. 
“Paragraph 2 referred only to capture, and there was no reference to any 
possible action in the event of a merchant vessel refusing visit and search.” 
He also raised objection to the third paragraph as lacking in clarity. He 
-proposed therefore to substitute a general resolution recording the Commis- 
sion’s desire to assure the observance of humane rules and providing: 
“ Belligerent military aircraft may visit and search and capture merchant 
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vessels, but only in conformity with the general principles of maritime war- 
fare and particularly with the rules designed to protect the lives of neutrals 
and non-combatants at sea.” Ibid., pp. 137-138. The French and Italian 
delegates were ready to accept the British proposal but the Japanese and 
Dutch delegates reiterated their previous objections, preferring the proposal 
of the American delegation which had been submitted by the president. 
Ibid. 

Upon returning to the question, a new draft was submitted, reading as 
follows: 

With regard to the question of visit and search by aircraft, as to the 
rules for which certain divergences and reserves have been recorded, the 
Commission, recognising the paramount importance of assuring the 
observance of humane rules in the conduct of all forms of warfare, has 
been able to adopt the following resolution, subject to the reserves made 
by the various Delegations: 

Belligerent military aircraft may visit and search and capture mer- 
chant vessels, but only in conformity with the general principles of 
maritime warfare and particularly with the rules designed to protect the 
lives of neutrals and non-combatants at sea. (Ibid., p. 141.) 

This draft did not evoke any larger degree of unanimity and the discussion 
turned upon th2 proposal of the French delegation that they adopt merely 
the first paragraph of the prior American proposal. Judge Moore for the 
American delegation believed that the adoption of the first paragraph only 
would be wholly unacceptable and in this point of view he was supported by 
the Netherland delegation. No agreement being possible on any of the 
various proposals, the Commission was forced to drop the subject, leaving it 
to some future action. It was apparent, however, that the delegates were 
agreed upon the proposition “that aircraft in exercising visit and search on 
merchant vessels were not exempt from the traditional rules by which ships 
of war were bound.” Jbid., pp. 112, 118 and 119. The Japanese delegate, 
however, was not willing to give full support to this proposition without 
making reservations in regard to the method of visit and search. Jbid., p. 
20. The underlying diffitulty was unquestionably one of defining “the tra- 
ditional rules by which ships of war were bound.” Judge Moore has com- 
mented that “towards the end of the Conference an intimation was occa- 
sionally heard to the effect that, if a concerted effort had been made at the 
outset to secure an absolute prohibition for a limited term, the attempt might 
have been successful.” Moore, International Law and Some Current Illu- 
stons (1924), p. 206. 

Attention has been called in the Comment on Article 54 (supra, p. 550) to 
the Supplementary Nyon Agreement of 1937 extending to aircraft the Landon 
Rules of 1930 concerning submarines. This agreement was the result of the 
operations of aircraft against merchant vessels during the Spanish Civil War. 
The practices in that conflict seem to have justified Judge Moore’s observa- 
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tion that ‘The contemplation of aircraft thus ranging the seas and issuing to 
unvisited and unsearched vessels orders enforcible by bombing the ship or by 
firing upon the persons on board, can scarcely be indulged without grave 
apprehensions.” Ibid., p. 204. Although complete official records are not 
yet available, a long list of merchant vessels bombed on the high seas is 
printed in Padelford, International Law and Diplomacy in the Spanish Civil 
Strife (1939), p. 667 ff. The Italian Under-Secretary for Aviation is reported 
to have stated that one hundred and sixty-two merchantmen had been sunk 
by aircraft. New York Times, May 6, 1939. Article 233 of the Italian War 
Law of 1938 provides that the sections of the law relative to maritime war 
shall govern the operations of aircraft against surface vessels. It expressly 
states that an aircraft may not visit and capture a merchant vessel if because 
of its construction or for any other reason, it is unable to comply with those 
rules. Gazzetta Ufficiale, Supplemento, No. 211, Sept. 15, 1938, p. 24. 

During the World War, two neutral merchant vessels in the North Sea 
were stopped by German aircraft and one was conducted to port. Verzijl, 
Le Droit des Prises de la Grande Guerre (1924), p. 308. See also reports of 
other cases in Spaight, Air Power and War Rights (1933), pp. 466 and 471. 
The operations of the aircraft in conjunction with the German warship Wolf 
have been described supra, p. 587. See also Spaight, op. cit., p. 473. This 
practice of joint operations of surface (or submarine) warships and aircraft 
would, in at least some cases, offer a solution of the difficulty and is suggested 
in paragraph (3) of the instant article. It will be noted that this article does 
not permit diversion but does permit a limited control of the merchant vessel 
for a period of six hours, provided the aircraft remains in the immediate 
vicinity. 

There is little doubt that this subject would, in another war, cause a dis- 
pute as intense as that which raged over submarine warfare during the World 
War, unless some definite agreement can first be reached. The instant 
article proposes a basis for such an agreement. 


ARTICLE 110 ‘ : 


Except as provided in Articles 102 and 107, certified neutral aircraft on 
scheduled flights are not subject to interruption by belligerents. 


COMMENT 


The comparable articles of this Draft Convention dealing with certified 
neutral merchant vessels are Articles 56-58. In view of the impossibility of 
one aircraft’s visiting and searching another aircraft while in flight, if the 
certification system is to be useful at all for aircraft, the belligerent must con- 
fine his inspection to the land before and at the end of the flight. This does 
of course make difficult full identification en route but previous articles have 
indicated the safeguards suggested to meet this problem. 
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ARTICLE 111 


(1) Uncertified neutral private aircraft are subject to visit and search 
by belligerent commissioned military aircraft. 

(2) Such belligerent aircraft may order such neutral aircraft to alight for 
visit and search in a locality reasonably safe and accessible. 

(3) Refusal, after warning, to obey such orders to alight or to proceed to 
such a locality for examination, exposes an aircraft to the risk of being fired 
upon. 

(4) If after visit and search the belligerent finds that neither the neutral 
aircraft nor its cargo is subject to condemnation or preémption, the belliger- 
ent shall supply the neutral aircraft with sufficient fuel to enable it to reach 
its original destination. 

COMPARABLE TEXTS 


Hague Air Rules of 1923: 


Art. 35. Neutral aircraft flying within the jurisdiction of a belliger- 
ent, and warned of the approach of military aircraft of the opposing 
belligerent, must make the nearest available landing. Failure to do so 
exposes them to the risk of being fired upon. 

Art. 49. Private aircraft are liable to visit and search and to capture 
by bélligerent military aircraft. 

Art. 50. Belligerent military aircraft have the right to order public 
non-military and private aircraft to alight in or proceed for visit and 
search to a suitable locality reasonably accessible. 

Refusal, after warning, to obey such orders to alight or to proceed to 
such a locality for examination exposes an aircraft to the risk of being 
fired upon. 


COMMENT 
The comment on Article 49 of the Hague Rules reads as follows: 


Both the American and British drafts when first submitted to the 
Commission provided for the use of aircraft in exercising against enemy 
commerce the belligerent rights which international law has sanctioned. 
This principle has net met*with unanimous acceptance; the Netherlands 
Delegation has not felt able to accept it. The standpoint adopted by 
this Delegation is that the custom and practice of international law is 
limited to a right on the part of belligerent warships to capture after 
certain formalities merchant vessels employed in the carriage of such 
commerce. No justification exists for the extension of those rights to an 
aircraft, which is a new engine of war entirely different in character from 
a warship and unable to exercise over merchant vessels or private air- 
craft a control similar to that exercised by a warship over merchant 
vessels. Consequently there is no reason to confer on a military aircraft 
the right to make captures as if it were a warship, and no reason to sub- 
ject commerce to capture when carried in an aircraft. In developing 
international law the tendency should be in the direction of conferring 
greater, not less, immunity on private property. 

For these reasons the Netherlands Delegation has not accepted the 
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rules contained in Chapter VII and its participation in the discussion of 
individual rules has been subject to the general reserves made with 
regard to the whole chapter. 

The majority of the delegations have not felt able to reject the prin- 
ciple that the aircraft should be allowed to exercise the belligerent right 
of visit and search, followed by capture where necessary, for the repres- 
sion of enemy commerce in an aircraft in cases where such action is 
permissible. This prineiple is embodied in article 49. 


In regard to Article 50, the same report states: 


While aircraft are in flight in the air, the operation of visit and search 
cannot be effected so long as aircraft retain their present form. Article 
49 therefore necessitates the recognition of a right on the part of belliger- 
ent military aircraft to order non-military aircraft to alight in order that 
the right of visit and search may be exercised. They must not only be 
ordered to alight, but they must be allowed to proceed to a suitable 
locality for the purpose. It would be a hardship to the neutral if he was 
obliged to make a long journey for this purpose and the locality must, 
therefore, not only be suitable, but must be reasonably accessible—that 
is, reasonably convenient of access. A more precise definition than this 
can scarcely be given; what is reasonably convenient of access is a ques- 
tion of fact to be determined in each case in the light of the special cir- 
cumstances which may be present. If no place can be found which is 
reasonably convenient of access, the aircraft should be allowed to con- 
tinue its flight. 

As is the case with merchant vessels, a refusal to comply with such 
belligerent directions will expose the aircraft to the use of force for the 
purpose of insisting on compliance. Just as the belligerent right has re- 
ceived universal acceptance in maritime war, so is the principle admitted 
that the neutral vessel is under a duty to submit to it and if in conse- 
quence of her failure to do so she is damaged or sunk, she has no right to 
complain, seeing that she has failed to comply with an obligation im- 
posed upon her by the law of nations. This principle does not, however, 
entitle a belligerent to apply force unnecessarily. His measures of coer- 
cion must be limited to what is reasonably required to secure the fulfil- 
ment of his object. 

It is for this reason that a warship always fires a shot across the bows 
of a vessel before attempting to hit the vessel herself, and, even when 
obliged to fire at the vessel herself, must still take all measures within her 
power to rescue the crew and passengers. Recognition of a similar right 
on the part of aircraft to apply force must be conditioned by the obliga- 
tion on the part of the aircraft not to apply force to a greater extent than 
is necessary. It would be so easy for the aircraft to take measures 
which might at once entail the destruction of the aircraft and the loss of 
life of everybody therein that it is essential to recognise the principle 
that force must only be employed to the extent which is reasonably 
necessary. (Short Hague Report, 1923, pp. 47-48.) 


Uncertified neutral private aircraft can not be granted an immunity from 
belligerent interruption, and this article, following in general the Hague Air 
Rules of 1923, seems to offer the only solution. At the Washington Confer- 
ence on the Limitation of Armament, the Subcommittee on Aircraft reported: 
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The Committee on Aircraft, having considered the questions sub- 
mitted by the Subcommittee on Rules of War: 

“Is it possible for aircraft to exercise the right of visit and search, and 
under what conditions on 

(a) Other aircraft. . . .” 
is of dpinion that, in the present state of things, an aircraft would not 
be able to visit and search another aircraft in the air. 

Other Aircraft: 


It will be impossible for some time for aircraft to board other aircraft 
. . . though small aircraft will undoubtedly be able to “alight on” 
specially fitted airships. Nor is it yet reasonable to compel the crew of 
an aircraft to ‘‘abandon ship.” It is theoretically possible to divert 
neutral aircraft and to order them to alight for examination, as well as to 
capture aircraft of this category; but the procedure may present difficul- 
ties. (Conference on the Limitation of Armament, Subcommitiees, Wash- 
ington, November 12, 1921-February 6, 1922, p. 228.) 


The Italian War Law of 1938 contains a provision in Article 262 which 
says that a neutral aircraft may be required to alight in a reasonably accessi- 
ble place for visit and search, when it is flying over Italian territory or enemy 
. territory occupied by Italian forces. Gazzetta Ufficiale, Supplemento, No. 211, 
Sept. 15, 1938, p. 26. This seems to exclude like action if the neutral air- 
craft is found over the high seas. Article 263 of the same law is comparable 
to paragraph (3) of the instant article, as is also Article 240 (3), Ibid., 
pp. 24, 27. | 

The Convention on the Régime of the Straits, signed at Lausanne, July 24, 
1923, provided in the Annex to Article 2, Section 1 (c) that Turkey will have 
the right to visit and search vessels and aircraft in the Straits, “and for this 
purpose aircraft are to alight on the ground or on the sea in such areas as are 
specified and prepared for this purpose by Turkey.” 2 Hudson, Interna- 
tional Legislation (1931), p. 1031. 

It has not been found possible in drafting the instant article to be more 
precise in defining ‘‘a locality reasonably safe and accessible.” As the range 
of aircraft increases, so will tht measure of accessibility. It is apparent, 
however, that commercial aircraft in time of war will need to be prepared, as 
by carrying extra supplies of fuel, for very considerable deviations from their 
course. A belligerent will not heed a plea of lack of fuel and may destroy the 
commercial aircraft rather than allow it to proceed to its destination. The 
resulting risks may tend seriously to restrict neutral commercial air traffic in 
time of war except in certified aircraft but no feasible alternative is apparent. 


ARTICLE 112 


The treatment of neutral aircraft, their capture and condemnation by a 
prize court after visit and search, shall follow by analogy the rules of Articles 
61 (1), 62, 63-67, inclusive, subject to the following provisions: 

(a) Paragraphs (a), (b), (c), (d), and (1) of Article 63 are not applicable. 
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(b) If the aircraft is destined directly or indirectly for belligerent terri- 
tory or territory occupied by a belligerent, except in cases covered 
by Article 107, or for the service of a belligerent, it may be con- 
demned. 


COMPARABLE TEXTS 


Hague Air Rules, 1923: 

Art. 52. Enemy private aircraft are liable to capture in all cir- 
cumstances. 

Art. 58. A neutral private aircraft is liable to capture if it— 

(a) Resists the legitimate exercise of belligerent rights. 

(b) Violates a prohibition of which it has had notice issued by a 
belligerent commanding officer under article 30. 

(c) Is engaged in unneutral service. 

(d) Is armed in time of war when outside the jurisdiction of its own 
country. 

(e) Has no external marks or uses false marks. 

(f) Has no papers or insufficient or irregular papers. 

(g) Is manifestly out of the line between the point of departure and 
the point of destination indicated in its papers and after such enquiries 
as the belligerent may deem necessary, no good cause is shown for the 
deviation. The aircraft, together with its crew and passengers, if any, 
may be detained by the ‘belligerent, pending such enquiries. 

(h) Carries, or itself constitutes, contraband of war. 

(i) Is engaged in breach of a blockade duly established and effec- 
tively maintained. 

(k) Has been transferred from belligerent to neutral nationality at a 
date and in circumstances indicating an intention of evading the conse- 
quences to which an enemy aircraft, as such, is exposed. 

Provided that in each case (except (k)) the ground for capture shall 
be an act carried out in the flight in which the neutral aircraft came into 
belligerent hands, i.e., since it left its point of departure and before it 
reached its point of destination. 

Art. 55. Capture of an aircraft or of goods on board an aircraft shall 
be made the subject of prize proceedings, in order that any neutral 
claim may be duly heard and determined. 

Art. 56. À private aircraft captured upon'the ground that it has no 
external marks or is using false marks, or that it is armed in time of war 
outside the jurisdiction of its own country, is liable to condemnation. 

A neutral private aircraft captured upon the ground that it has disre- 
garded the direction of a belligerent. commanding officer under article 
30 is liable to condemnation, unless it can justify its presence within the 
prohibited zone. 

In all other cases, the prize court in adjudicating upon any case of 
capture of an aircraft or its cargo, or of postal correspondence on board 
an aircraft, shall apply the same rules as would be applied to a mer- 
See vessel or its cargo or to postal correspondence on board a merchant 
vessel. 

Art. 57. Private aircraft which are found upon visit and search to be 
enemy aircraft may be destroyed if the belligerent commanding officer 
finds it necessary to do so, provided that all persons on board have first 
been Da in safety and all the papers of the aircraft have been pre- 
serve 
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Art. 58. Private aircraft which are found upon visit and search to be 
neutral aircraft liable to condemnation upon the ground of unneutral 
service, or upon the ground that they have no external marks or are 
bearing false marks, may be destroyed, if sending them in for adjudica- 
tion would be impossible or would imperil the safety of the belligerent 
aircraft or the success of the operations in which it is engaged. Apart 
from the cases mentioned above, a neutral private aircraft must not be 
destroyed except in the gravest military emergency, which would not 
justify the officer in command in releasing it or sending it in for ad- 
judication. 

Art. 59. Before a neutral private aircraft is destroyed, all persons on 
board must be placed in safety, and all the papers of the aircraft must be 
preserved. 

A captor who has destroyed a neutral private aircraft must bring the 
capture before the prize court, and must first establish that he was justi- 
fied in destroying it under article 58. If he fails to do this, parties inter- 
ested in the aircraft or its cargo are entitled to compensation. If the 
capture is held to be invalid, though the act of destruction is held to have 
been justifiable, compensation must be paid to the parties interested in 
place of the restitution to which they would have been entitled. 

Art. 60. Where a neutral private aircraft is captured on the ground 
that it is carrying contraband, the captor may demand the surrender of 
any absolute contraband on board, or may proceed to the destruction 
of such absolute contraband, if sending in the aircraft for adjudication is 
impossible or would imperil the safety of the belligerent aircraft or the 
success of the operations in which it is engaged. After entering in the 
log book of the aircraft the delivery or destruction of the goods, and se- 
curing, in original or.copy, the relevant papers of the aircraft, the captor 
must allow the neutral aircraft to continue its flight. 

The provisions of the second paragraph of Article 59 will apply where 
absolute contraband on board a neutral private aircraft is handed over 
or destroyed. 


COMMENT 


As appears from the COMPARABLE TEXTS quoted above, the Commission of 
Jurists at The Hague in 1923,.drew up detailed rules concerning the capture 
of aircraft and their adjudication in prize. Cf. the Italian War Law of 
1938, Articles 239-240, 245-260, 264-279, Gazzetta Ufficiale, Supplemento, 
No. 211, Sept. 15, 1938, pp. 24, 25-26, 27-28. It is unnecessary to include 
such details here because of the preceding articles of this Draft Convention, 
which are here made applicable by analogy. The exceptions may be briefly 
noted. 

Paragraphs (a), (b), (c) and (d) of Article 63 are excluded because they 
deal with breach of blockade, and an aérial blockade against aircraft is not 
provided for in this Draft Convention. See Comment on Article 72, supra. 

Paragraph (l) of Article 63 is excluded because it deals with the illegal 
diversion of merchant vessels; under Article 111, supra, the diversion of air- 
craft is permitted. 

Paragraph (b) of the instant article adds a special ground for condemnation 
which is made appropriate by the rules laid down in Articles 99, 101 and 107. 
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PART IV. INTERPRETATION 
ARTICLE 113 


(1) If there should arise between two or more of the parties to th 
Convention a dispute of any kind relating to the interpretation or applicati 
of the provisions of the Convention, and if the dispute cannot be settled | 
diplomacy, it shall be settled in accordance with any applicable agreemen 
in force between the parties providing for the settlement of internation 
disputes. 

(2) In case there is no such agreement in force between the partie 
the dispute shall be referred to arbitration or judicial settlement. Faïli 
agreement by the parties upon the choice of another tribunal, the dispu 
shall be referred to the Permanent Court of International Justice; the cou 
may exercise jurisdiction over the dispute, either under a special agreeme 
between the parties, or upon an application by any party to the dispute. 


COMMENT 


This article reproduces the text of the final article of the Draft Conve 
tions on Extradition, Jurisdiction with Respect to Crime, and the Law 
Treaties, published by the Research in International Law in 1935. F 
comment upon the text, see Draft Convention on Extradition, 29 Americi 
Journal of International Law (1985), Supplement, pp. 223-228. 


ADDITIONAL DECLARATION 


ARTICLE 114 


The High Contracting Parties declare that every neutral State has a dire 
interest in the observance by belligerents of the law defining neutral righi 
and a violation by a belligerent of a neutral right of one neutral State co 
stitutes a violation of a neutral right of all neutral States. 


COMPARABLE TEXTS « 


American Institute of International Law, 1917: 


Art. 32. Le belligérant qui viole le droit des neutres établi par 
règlement, ou par l’Assemblée des neutres, devra payer à PEtat i 
téressé une indemnité pécuniaire qui sera fixée par la même Assemblé 

Quand un belligérant a commis en même temps et à l’égard d'^ 
même pays plusieurs infractions à la neutralité, chacune de ces i 
fractions doit être indemnisée séparément. 

L'Assemblée des neutres réglera la forme de paiement de l’indemni 

_ et, au besoin, les mesures ainsi que la procédure que peuvent faire valc 
les neutres pour obtenir paiement de la somme due par le belligéra 
infracteur. 

Art. 34. L’ Assemblée des neutres, dont il est question dans le deu 
iéme chapitre, pourrait nommer des Commissions de neutres qui su 
veilleraient, dans chaque pays belligérant, la maniére dont ils observe 
aient les lois et coutumes de la guerre. 
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D'après les informations et rapports expédiés par ces Commissions, 
la dite Assemblée, au nom de tous les pays neutres, pourra, quand elle 
Vestimera, convenable, protester contre la violation des lois et usages 
de la guerre. 


COMMENT 


This article does not purport to be declaratory of international law but it 
does not lack precedents in its support. The principle involved in it has 
likewise received the support of many writers on international law. 

It should be clearly understood that this article is not concerned with any 
form of political activity or alignment. It is not a suggestion for a new 
League of Armed Neutrality or for any other form of collective endeavor. 
It states a fact and deduces from it a legal rule. It is unquestionably a fact 
that “every neutral State has a direct interest in the observance by bellig- 
erents of the law defining neutral rights.” The experience of neutral States 
in many wars has demonstrated the truth of this assertion. A belligerent 
order to its naval officers, or a leading decision of a prize court, although in 
its primary application affecting only Neutral A, is pregnant with potential 
consequences for all other neutral States. So too, for example, if Belligerent 
B arms its merchant vessels, masks the guns which are mounted and in- 
structs the vessels to fly neutral flags to avoid the enemy; and if Belligerent 
C’s submarines thereupon plead the impossibility of distinguishing between 
neutral and enemy vessels, the situation created is one which immediately 
interests every neutral State. Belligerent measures adopted on a plea of 
retaliation and violative of neutral rights are of concern to the shipping of 
every neutral State; “paper blockades” and war zones are examples which 
come readily to mind. 

The logical consequence of this factual situation has not, however, been 
generally and openly acknowledged in international practice. That conse- 
quence is, first, that every neutral State is entitled to protest against the 
belligerent measure, even before its effects have been felt. So far interna- 
tional practice has gone; examples could be indefinitely multiplied and are 
to be found throughout the Comments on this Draft Convention. The 
second step has not, however, been taken. That step is the recognition that 
the unlawful destruction at sea of a merchant vessel flying the flag of neutral 
State A, violates the legal right, not only of State A, but also of all other 
neutral States. 

Up to this time breaches of international law have been treated as we 
treat wrongs under civil procedure, as if they concerned nobody except the 
particular nation upon which the injury was inflicted and the nation in- 
flicting it. There has been no general recognition of the right of other na- 
tions to object . . . in general, states not directly affected by the particular 
injury complained of have not been deemed to have any right to be heard 
about it. . . . If the law of nations is to be binding . . . there must be a 
change in theory, and violations of the law of such a character a$ to threaten 
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the peace and order of the community of nations must be deemed to be a 
violation of the right of every civilized nation to have the law maintained 
and a legal injury to every nation. . . . Wherever in the world the laws 
which should protect the independence of nations, the inviolability of their 
territory, the lives and property of their citizens, are violated, all other na- 
tions have a right to protest against the breaking down of the law. Such 
a protest would not be an interference in the quarrels of others. It would be 
an assertion of the protesting nation’s own right against the injury done to 
it by the destruction of the law upon which it relies for its peace and se- 
curity.” (Elihu Root, “The Outlook for International Law,” Proceedings 
of the American Society of International Law, 1915, pp. 8-10.) 

On May 16, 1864, the Peruvian Chargé d’Affaires in Quito wrote to the 
Foreign Minister of Ecuador: 


The principles of international law form one of the most precious 
conquests of modern civilization; and all Governments and all peoples 
have the right and the duty, for the interests of humanity and for 
their own benefit, to maintain them intact; on this account, whenever 
the slightest infraction of these principles takes place in Europe, the 
great European Powers, although proclaiming principles of neutrality 
and non-intervention, hasten to mark their disapprobation of the over- 
throw of the guardian principles of Governments and nations. (Fontes 
Juris Gentium (1932), Series B, Section 1, Tomus 1, p. 3.) 


Probably the most striking example of State action based upon the theory 
that a State is injured by a breach of international law apart from the damage 
caused to its nationals, is found in the submissions of the French Government 
to the Tribunal of the Permanent Court of Arbitration which decided the 
Carthage case. France claimed damages from Italy for what was alleged to 
be the illegal seizure of a French vessel at sea during the Italo-Turkish War. 
In addition to asking the court to award damages for the loss inflicted on 
the vessel and her owners, the French Government asked the Court also to 
award: : 


La somme de cent mille francs pour réparation du préjudice moral 
et politique résultant de l’inobservation du droit commun international 
et des conventions réciproquement obligatoires pour l'Italie comme 
pour la France. (Scott, The Hague Court Reports (1916), p. 557.) 


The tribunal did not believe itself competent, however, to award damages on 
this basis in addition to the loss actually suffered by the owners of the cap- 
tured vessel. In the companion Manouba case, the French Government 
made a similar submission based expressly on the “‘préjudice politique et 
moral” resulting from Italy’s alleged breach of the Hague Conventions. 
The tribunal disposed of this claim in the same way. Ibid., pp. 566 and 
570. 

The best known example of a protest lodged by neutral States with a 
belligerent for an alleged infraction at sea of the rights of another neutral 
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State, arose from the Trent affair, when a Federal warship took two Confed- 
erate agents off a British mail steamer. Austria, France, Italy, Prussia and 
Russia all protested, some more vigorously than others. 

The French Government instructed its Minister in Washington to hand 
to Secretary of State Seward a copy of its despatch of December 3, 1861, 
which contained the following passages: 


Sir: The arrest of Messrs. Mason and Slidell, on board the English 
packet Trent, by an American cruiser, has produced in France, if not 
the same emotion as in England, at least extreme astonishment and 
sensation. Public sentiment was at once engrossed with the lawful- 
ness and the consequence of such an act, and the impression which has 
resulted from this has not been for an instant doubtful. 

The fact has appeared so much out of accordance with the ordinary 
rules of international law that it has chosen to.throw the responsibility 
for 1t exclusively on the commander of the San Jacinto. It is not yet 
given to us to know whether this supposition is well founded; and 
the government of the Emperor has, therefore, also had to examine the 
question raised by the taking away of the two passengers from the 
Trent. The desire to contribute to prevent a conflict, perhaps im- 
minent, between two powers for which it is animated by sentiments 
equally friendly, and the duty to uphold, for the purpose of placing the 
rights of its own flag under shelter from any attack, certain principles, 
essential to the security of neutrals, have, after mature reflection, con- 
ee it that it could not, under ‘the circumstances, remain entirely 
silent. . .. 

Not wishing to enter upon a more deep discussion of the questions 
raised by the capture of Messrs. Mason and Slidell, I have said enough, 
I think, to settle the point that the cabinet of Washington could not, 
without striking a blow at the principles which all neutral nations are 
alike interested in holding in respect, nor without taking the attitude of 

‘contradiction of its own course up to this time, give its approbation to 
the proceedings of the commander of the San Jacinto. . . . (Senate 
of the United States, Executive Documents, 37th Cong., 2d Sess., 1861- 
1862, No. 8, p. 13.) 


The Prussian Governmeht’s. view was expressed in an instruction from 
Count Bernstorff to the Prussian Minister in Washington on December 25, 
1861: 


Monsieur Le Baron: The warlike measures which President Lincoln 
has taken at sea against the States of the south which separated them- 
selves from the Union could not fail, from their beginning, to impress 
the royal government with apprehension that they might give oceasion 
to some injury to the legitimate interests of neutral states. 

This apprehension has unfortunately been realized by the subse- 
quent forcible arrest and abduction of Messrs. Mason and Slidell from 
on board the neutral mail packet Trent by the commander of the 
North American ship-of-war San Jacinto. 

This occurrence has, as you will readily conclude, aroused the great- 
est attention in England, as well as throughout Europe, and caused 
great sensations, not only in cabinets, but also in public opinion. Al- 
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though by that act, beyond all, England has been affected, still, at the 
same time, one of the most essential and generally recognized rights of 
the neutral flag is placed in question by it. 

I may forbear entering into discussion of the principle of right under 
consideration. In Europe public opinion has spoken out with extraor- 
dinary unanimity, and in the most decided manner, in behalf of the 
aggrieved party. We have ourselves until now hesitated to express 
to you our views upon the occurrence, because, through want of exact 
information, we fostered a doubt as to whether the captain of the San 
Jacinto, in his procedure, was or was not acting under instructions 
communicated to him by his government. We still incline at this hour 
to admit the latter supposition. Should, however, the first prove to 
be the correct version of the affair, we should find ourselves under the 
necessity of considering the occurrence of a more serious significance, 
and, to our very great regret, regard it not as an isolated fact, but, 
much more, as a public menace to all existing neutral rights. : 
(Ibid., No. 18, p. 2.) 


The Austrian and Italian Governments manifested similar concern although 
they did not expressly invoke the rights of all neutrals as did the French and 
Prussian protests. The Russian Government ‘expressed the same opin- 
ions and the same anxieties, though not in a public despatch.” Ibid., Nos. 
14, 22 and 30, and Bernard, Neutrality of Great Britain during the American 
Civil War (1870), p. 196 ff. 

It is necessary to note that the third-party protests in the Trent affair, 
were based also on the concern which the governments felt lest there should 
result a conflict between the United States and Great Britain. This general 
interest in the preservation of peace has often been stressed by the writers 
who have touched on this subject. Grotius emphasized the idea of avenging 
wrongs suffered by other States. De Jure Belli ac Pacts, Prolog., sec. 23, IT; 
c. 20, sec. 40, par. 1, 4; c. 25, sec. 6. Vattel asserted that “The laws of the 
natural society of Nations are so important to the welfare of every State 
that if the habit should prevail of treading them under foot no Nation could 
hope to protect its existence or its domestic‘peace, whatever wise and just 
and temperate measures it might take. . ... Hence all Nations may put 
down by force the open violation of the laws of the society which nature has 
established among them, or any direct attacks upon its welfare.” The Law 
of Nations, Carnegie Classics of International Law (1916), Vol. 3, p. 8. 
Creasy “would gladly copy, and extend to International Jurisprudence, the 
maxim which the old Athenian Lawgiver and Statesman pronounced as to 
the spirit of Administration by which effective Justice is most fully secured. 
‘That Commonwealth is best administered, in which any wrongs, that are 
done to individuals, are resented and redressed by the other members of the 
community as promptly and as vigorously, as if they themselves were per- 
sonal sufferers.’”’ First Platform of International Law (1876), p. 44. Hefi- 
ter claims that every general or special assault upon the law of nations is an 
offense against all States which obey the same moral laws and is of a nature 
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to be repressed by the common efforts. As examples he includes an attempt 
to establish dominion on the high seas and interferences with the free com- 
merce of nations on the high seas. Le droit international public de l’Europe 
(trans. by Bergson, 1866), p. 201. Bluntschli has a similar view. Le drott 
international codifié (trans. by Lardy, 1881), Secs. 471-472. Under the 
heading of “intervention,” W. E. Hall says that there is “a right to oppose 
acts contrary to law, and to use force for the purpose when infractions are 
sufficiently serious. . . .?” International Law (Higgins’ 7th ed., 1917), p. 
298. 

On December 20, 1861, Lord Russell, as British Minister for Foreign 
Affairs, instructed Lord Lyons, British Minister at Washington, to protest 
against the reported plan of the Federal Government to block permanently 
the entrances to the harbors of the Southern States by sinking in their ap- 
proaches, vessels laden with stores. The protest was based partly on hu- 
manitarian grounds but he also declared it to be “a plot against the com- 
merce of nations, and the free intercourse of the Southern States of America 
with the civilized world.” 2 Stowell and Munro, International Cases (1916), 
p. 623. 

It may be repeated that the instant article does not follow some of the 
above views in advancing humanitarian grounds, or in advocating the use of 
force for the vindication of rights or the avenging of wrongs. 

A special reason for suggesting the instant article in this Draft Convention 
derives from the proposed certificate system in which all neutral States 
have a very special interest because of the inherent nature of the plan. If 
the certification system is impaired by any State so that reliance can no 
longer be placed upon it by either neutral States or belligerents, the whole 
system would lose its efficacy. The instant article, however, for the reasons 
already stated, is believed to have a broader reason for adoption. 


ANNEX I 
ARMS, AMMUNITION AND IMPLEMENTS OF WAR 


ARTICLE 1. The High Contracting Parties undertake to establish a Com- 
mittee of Experts composed of the naval or military attachés of their diplo- 
matic missions accredited to The Hague, and of a representative of the 
Netherland Government who shall act as Chairman. 

ARTICLE 2. The Committee of Experts shall have power to revise the list 
of arms, ammunition and implements of war. 

ARTICLE 3. The Chairman shall convene the Committee upon the written 
request of two of its members. 

ARTICLE 4. A simple majority of the members of the Committee shall 
constitute a quorum. 

ARTICLE 5. An item in the list may be removed from the list, or the de- 
scription of an item on the list may be changed, or an item may be added to 
the list, by the vote indicated in the following three situations: 


(1) When no State party to this Convention is a belligerent and the 
representatives of a simple majority of the contracting parties con- 
cur; 

(2) When one State party to this Convention is a belligerent and the 
representatives of that State and of a simple majority of the repre- 
sentatives of the neutral contracting parties concur; 

(3) When two or more States parties to this Convention are belligerents 
and the representatives of all such belligerents, or the representa- 
tive of one such belligerent and of a simple majority of the neutral 
contracting parties concur. 


ARTICLE 6. The Chairman shall communicate by telegraph, cable or 
radio to all States parties to this Conventiqn, dny change made in the list. 

ARTICLE 7. The revised list shall be in effect twenty-four hours after 
the despatch of the Chairman’s communication. 


LIST OF ARMS, AMMUNITION AND IMPLEMENTS OF WAR 

Category I 

(1) Rifles and carbines using ammunition in excess of caliber .22, and 
barrels for those weapons; 

(2) Machine guns, automatic or auto-loading rifles, and machine pis- 
tols using ammunition in excess of caliber .22, and barrels for those weapons; 

(3) Guns, howitzers, and mortars of all calibers, their mountings and 
barrels; 

(4) Ammunition in excess of caliber .22 for the arms enumerated under 
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(1) and (2) above, and cartridge cases or bullets for such ammunition; 
filled and unfilled projectiles for the arms enumerated under (3) above; 
(5) Grenades, bombs, torpedoes, mines and depth charges, filled or 
unfilled, and apparatus for their use or discharge; 
(6) Tanks, military armored vehicles, and armored trains. 


Category II 


Vessels of war of all kinds, including aircraft carriers and submarines, 
and armor plate for such vessels. 


Category III 


(1) Aircraft, unassembled, assembled, or dismantled, both heavier 
and lighter than air, which are designed, adapted, and intended for aérial 
combat by the use of machine guns or of artillery or for the carrying and 
dropping of bombs, or which are equipped with, or which by reason of de- 
sign or construction are prepared for, any of the appliances referred to in 
paragraph (2) below: 

(2) Aérial gun mounts and frames, bomb racks, torpedo carriers, and 
bomb or torpedo release mechanisms. 


Category IV 


(1) Revolvers and automatic pistols using ammunition in excess of 
caliber .22; 

(2) Ammunition in excess of caliber .22 for the arms enumerated under 
(1) above, and cartridge cases or bullets for such ammunition. 


Category V 


(1) Aircraft, unassembled, assembled or dismantled, both heavier and 
lighter than air, other than those included in Category ITI; 

(2) Propellers or air screws, fuselages, hulls, wings, tail units, and under- 
carriage units; gs, 

(3) Aircraft engines, unasserhbled, assembled, or dismantled. 


Category VI 


(1) Livens projectors and flame throwers; 
(2) a. Mustard gas (dichlorethyl sulphide); 
b. Lewisite (chlorvinyldichlorarsine and dichlordivinylchlorarsine) ; 
c. Methyldichlorarsine; 
d. Diphenylchlorarsine ; 
e. Diphenylcyanarsine; 
f. Diphenylaminechlorarsine; 
g. Phenyldichlorarsine; 
h. Ethyldichlorarsine ; 
i, Phenyldibromarsine; . 
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j. Ethyldibromarsine; 

k. Phosgene; 

i. Monochlormethylchlorformate ; 
m. Trichlormethylchlorformate (diphosgene); 
n. Dichlordimethyl Ether; 

. Dibromdimethyl Ether; 

. Cyanogen Chloride; 

. Ethylbromacetate ; 
Ethyliodoacetate ; 

. Brombenzylcyanide; 

. Bromacetone; 

. Brommethylethyl ketone. 
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Category VII 


(1) Propellant powders; 
(2) High explosives as follows: 

a. Nitrocellulose having a nitrogen content of more than 12%; 

b. Trinitrotoluene ; 

c. Trinitroxylene ; 

d. Tetryl (trinitrophenol methyl nitramine or tentranitro methyl- 
aniline); 

e. Picric acid; 

f. Ammonium picrate; 

g. Trinitroanisol; 

h. Trinitronaphthalene ; 

i. Tetranitronaphthalene ; 

j- Hexanitrodiphenylamine; 

k. Pentaerythritetetranitrate (Penthrite or Pentrite) ; 

l. Trimethylenetrinitramine (Hexogen or Ti); 

m. Potassium nitrate powders (black saltpeter powder); 

n. Sodium nitrate powders (black soda powder); 

o. Amatol (mixture of ammonium nitrate and trinitrotoluene) ; 

p. Ammonal (mixture of ammonium nitrate, trinitrotoluene, and 
powdered aluminum, with or without other ingredients) ; 

q. Schneiderite (mixture of ammonium nitrate and dinitronaphtha- 
lene, with or without other ingredients). 


COMMENT 


It has already been pointed out (supra, p. 499), that this Draft Convention 
does‘not contain a contraband list. Several articles, however, refer to 
“arms, ammunition and implements of war,” an expression which may be 
considered as being roughly equivalent to the classical concept of absolute 
contraband. See Articles 11 and 63 (e) and analysis of old contraband lists, 
supra, p.489%f.) According to Article 1 (g), “arms, ammunition and imple- 
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ments of war” are those articles listed in this Annex. The experience with 
the contraband lists contained in the Declaration of London and in earlier 
treaties has indicated the difficulty, if not the impossibility, of drawing up at 
any time a list which will be satisfactory for any considerable period of time 
subsequent to its formulation. Provision is therefore made in this Annex for 
the revision of the list whenever technical developments make such a revision 
desirable. Such revisions would not in general involve any major question 
of policy but would be of a purely technical nature. It seems proper, there- 
fore, to entrust the task of revision to a technical committee instead of re- 
quiring a diplomatic conference of the signatory States. Many modern” 
multipartite instruments provide for technical revisions of annexes through a 
comparable procedure. 

It is to be observed that a few important multipartite international con- 
ventions dealing with subjects of a technical nature are not supplemented by 
annexes. International Copyright Convention, April 14, 1891, 96 British 
and Foreign State Papers, p. 887; International Sanitary Convention, June 
21, 1926, 3 Hudson, International Legislation (1981), p. 1902. In these 
agreements, the technical details usually found in annexes are placed in the 
body of the treaty itself and are presumably subject to revision in the same 
manner as the treaty; that is to say, by conferences of plenipotentiaries. 
However, many similar treaties do contain annexes although the procedure 
for the revision of the latter is not at all uniform. 

In the first place there is a group of treaties which make no provision either 
for their own revision or for the revision of the annexed regulations. First 
Hague Convention with respect to Laws and Customs of War on Land, 
1899, Proceedings of The Hague Peace Conferences: Conference of 1899, p. 251; 
Second Hague Convention with respect to Laws and Customs of War on 
Land, 1907, ibid., Conference of 1907, Vol. I, p. 620; Treaty concerning Spitz- 
bergen, Feb. 9, 1920, 1 Hudson, op. cit., p. 436; Inter-American Con- 
vention on Trade-Marks and Commercial Names, April 28, 1923, 2 
ibid., p. 992; Treaty to Prevent Conflicts between American States, May 
3, 1923, ibid., p. 1006. Cf. Convention Relating to the Regulation of 
Aérial Navigation, Oct. 13, 1919, 1 zbed., p. 359; Convention on the Régime 
of the Straits, July 24, 1928, 2 ibid., p. 1028. There are some conventions 
which, while providing for the revision of the main document itself by the 
contracting parties, make no provision for the modification of the annexes. 
Convention relative to the Transport of Passengers and Luggage, Oct. 23, 
1924, ibid., p. 1468; Agreement concerning Maritime Signals, Oct. 23, 1930, 
5 ibid., p. 792. Cf. Convention setting up International Bureau of Weights 
and Measures, May 20, 1875, 2 Malloy, Treaties and Conventions of the 
United States, p. 1924. It is assumed that in these cases the contracting 
parties have the right to modify the regulations in the same manner as 
they may modify the treaty itself. 

In a very substantial group of conventions it is merely stated in various 
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forms that the annexed regulations are an integral part of the treaty and are 
to have the same force, effect, and duration as that instrument. Then pro- 
vision is made for the revision of the convention (and, by the effect of the 
above-mentioned provision, of the annexes), usually by periodic diplomatic 
conferences. International Convention for the Publication of Customs 
Tariffs, July 5, 1890, 82 British and Foreign State Papers, p. 340; Convention 
for Transportation of Merchandise by Railroad, Oct. 14, 1890, tbid., p. 771; 
Convention setting up Permanent Bureau of Food Chemistry, Oct. 13, 1912, 
114 tbid., p. 585; Convention Safeguarding Life at Sea, Jan. 20, 1914, 108 
ibid., p. 283; Convention for Uniformity in Reciprocal Recognition of Proof- 
marks on Firearms, July 15, 1914, 121 2bid., p. 1030; Convention on Freedom 
of Transit, April 20, 1921, 1 Hudson, op. cit., p. 625; Convention on Régime 
of Waterways, April 20, 1921, 2bid., p. 638; Convention on International 
Régime of Railroads, Dec. 9, 1928, 2 ibid., p. 1155; Convention on Super- 
vision of Trade in Arms, June 17, 1925, 3 tbid., p. 1634; Convention regard- 
ing Measurement of Vessels Employed in Inland Navigation, Nov. 27, 
1925, zbid., p. 1808; Convention for the Creation of an International Office 
of Chemistry, Oct. 29, 1927, 4 ibid., p. 3205; Convention on the Interna- 
tional Régime of Maritime Ports, Dec. 9, 1923, 2 ibid., p. 1171; Convention 
on the Safety of Life at Sea, May 31, 1929, 4 ibid., p. 2724; International 
Load Line Convention, July 5, 1930, 5 ibid., p. 634; Convention for Unifi- 
cation of Rules concerning Collisions in Inland Navigation, Dec. 9, 1930, 
5 ibid., p. 815; Convention on the Registration of Inland Navigation Ves- 
sels, Dec. 9, 1930, ibid., p. 822; Convention on Flags in Inland Navigation, 
Dec. 9, 1930, ibid., p. 849. See Treaty creating International Office of 
Public Health, Dec. 9, 1907, 100 British and Foreign State Papers, p. 466, 
which, in addition to these general provisions, says specifically in Article XV 
of the Statute (annex) that the terms thereof cannot be changed without the 
assent of the contracting parties. Cf. First International Postal Convention, 
Oct. 9, 1874, 65 British and Foreign State Papers, p. 13. In some of the 
treaties which so “incorporate” the annex, there is.a specific reference to the 
revision of the annex, again by the “High Contracting Parties,” i.e., by 
plenipotentiaries. International Sanitary Convention, April 15, 1893, 85 
British and Foreign State Papers, p. 7; International Sanitary Convention, 
March 19, 1897, 89 sbid., p. 159. Note that a modification of the terms of 
the Regulations (annex) of this latter convention was made by diplomatic 
representatives and not by medical men, Jan. 24, 1900, tbid., p. 209. In- 
ternational Radiotelegraphic Convention, Nov. 25, 1927, 3 Hudson, op. 
cit., p. 2197 (both treaties and annexes to be revised by ‘Conferences of 
Plenipotentiaries of the Contracting Governments”). Note that this is a 
departure from the form of the 1906 Radiotelegraphic Convention which 
provides for a revision of the Regulations by conferences of the various | 
administrations, t.e., technicians. 

In a small group of agreements there are provisions for the revision of the 
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annexes quite independently of the provisions for the modification of the 
main document. In the International Telegraphic Convention, for example 
(see the Conventions of May 17, 1865, 56 British and Foreign State Papers, 
p. 294; July 21, 1868, 59 ibid., p. 322; Jan. 14, 1872, 66 ibid., p. 975; and July 
10/22, 1875, 57 League of Nations Treaty Series, p. 213; see also the Interna- 
tional Radiotelegraphic Convention of Nov. 3, 1906, 99 British and Foreign 
State Papers, p. 821, Art. 11; in the Annex to an Additional Agreement on 
Transportation of Merchandise by Railroads, July 16, 1895, 87 ibid., p. 806, 
it is provided that certain technical changes in the Regulations may be made 
by the Railroad Administrations of the various governments; but when the 
entire arrangement (Convention and Regulations) was modified on June 
16, 1898, 92 ibid., p. 433, the work was done by diplomats and not by tech- 
nical experts), it is provided that while the treaty itself must be revised by 
diplomatic conference, the technical annex may be amended by experts. 

In the treaties considered up to this point, whenever provision has been 
made for a modification of the annex, it has been made in the body of the 
main instrument itself. In many of the treaties, however, no provision for 
the modification of the annex is found in the convention but is to be discov- 
ered in the annex itself. In these cases, as in the others, there is considera- 
ble variation in the procedure established. In the Treaty relative to the 
Navigation of the Danube (March 10, 1883, 74 British and Foreign State 
Papers, p. 20), for example, Article 108 of the Regulations says that certain 
(specifically enumerated) articles of the Regulations may not be modified 
except by the interested States. The other articles thereof may be modified 
by the Commissions of the Danube. On the other hand, there is a case in 
which the Administrations were given the power to draw up the Regulations 
(Convention for the International Registration of Trade Marks, June 2, 
1911, 108 British and Foreign State Papers, p. 404, Art. X), and when they 
did so, they provided (zd., Art. 11 of the Regulations) that they themselves 
(i.e., the experts) might at any time modify the regulations as they thought 
necessary. i= 3 

The various International Postal Conventions and their annexes provide 
what is probably the most flexible and efficient procedure for the revision of 
the latter. Although the first of these instruments (Oct. 9, 1874, 65 British 
and Foreign State Papers, p. 13) did not make specific provision for the re- 
vision of its annexes, it contained language on the incorporation of the an- 
nexes into the main document and on the revision of that document. Inthe 
annexes to the subsequent treaties, however, it is generally provided that 
changes in the regulations may be made by the interested administrations. 
See the Conventions of June 4, 1878, 69 British and Foreign State Papers, p. 
6; Nov. 3, 1880, 71 ibid., p. 356; July 4, 1891, 83 ibid., p. 513, 762; Oct. 30, 
1920, 114 ibid., p 43. See also the various detailed but minor Postal Con- 
ventions and their annexes of July 4, 1891, 83 zbid., p. 947, 963, 976, 998, 
1013; June 15, 1897, 89 tbid., p. 65, 90 ibid., p. 1079 et seg.; May 26, 1906, 
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99 ibid., p. 254, 100 zbid., p. 959 ef seg., which adopt this procedure; the Pan 
American Postal Conventions, Sept. 15, 1921, 1 Hudson, International Legis- 
lation (1931), p. 702; Nov. 9, 1926, 3 ibid., pp. 2032, 2054, 2063; and the 
Convention setting up the Spanish-American Postal Union, Nov. 10, 1931, 
5 ibid., p. 1104, have also followed the lead of the Universal Postal Union in 
this respect. This of course makes for revision by experts and not by diplo- 
matic conferences. In the Postal Convention of 1929 (June 28, 1929, 
4 ibid., p. 2869; see also the detailed but minor Postal Conventions of the 
same date, tbid., p. 2912 ff.), however, a change in form, but not in procedure 
is observed. Instead of providing forthe revision of the Annex in that in- 
strument itself, the Convention provides for both its own revision and that 
of the Annexes. This makes the recent Postal Convention more like the 
International Telegraphic Convention already discussed. 

There is a miscellaneous group of international conventions which have 
peculiar provisions for the revision of their annexes. So in the Convention 
relative to the Transport of Goods by Rail (Oct. 23, 1924, 2 ibid., p. 1393) 
it is provided that a specially set up committee of experts will prepare modi- 
fications to the annex, which modifications will be deemed binding unless 
objection, following a special procedure, is voiced by the interested parties. 
The Ibero-American Convention on Aérial Navigation (Nov. 1, 1926, 3 
tbid., p. 2019) sets up a commission, one of whose duties is to “apporter tous 
amendements aux dispositions des annexes.” Somewhat similar provisions 
are found in the Convention for the Establishment of an International Relief 
Union (July 12, 1927, tbid., p. 2090) and in the Convention for the Protec- 
tion of the Names of Cheeses (June 10, 1930, 5 ibid., p. 593). However, in 
the latter treaty, it is provided that the modifications do not become effective 
until they receive the unanimous acceptance of the contracting parties. 
(Similar is the provision of the Convention on Unification of Road Signals, 
March 30, 1931, ibid., p. 937, except that the Secretary-General of the League 
of Nations, not the Council, is the agency utilized.) In a few cases, the 
Council of the League of Nations is utilized us the.body to call a conference 
if a stated number of the signatories so desire, for the purpose of revising 
either the convention, the annex, or both, depending upon the terms of the 
treaty. Convention on Simplification of Customs Formalities, Nov. 3, 
1923, 2 bid., p. 1094; Convention relating to Economic Statistics, Dec. 14, 
1928, 4 ibid., p. 2575; Convention Providing Uniform Law for Bills of Ex- 
change and Promissory Notes, June 7, 1930, 5 ibid., p. 516; Convention 
Providing Uniform Law for Checks, March 19, 1931, zbid., p. 889. 

In addition to the question of form or draftsmanship of amendments, there 
remains to be considered the substantive problem of the way in which the 
revisions are to occur. A good many of the conventions provide for their 
own revision by means of periodic conferences. Most of these are the 
treaties which incorporate the annexes; thus the annex is also subject to 
modification by this method. Convention on Transportation of Merchan- 
dise by Railroad, Oct. 14, 1890, 82 British and Foreign State Papers, p. 771; 
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International Radiotelegraphic Convention, July 5, 1912, 105 ibid., p. 219; 
Convention to Safeguard Life at Sea, Jan. 20, 1914, 108 zbid., p. 283; In- 
ternational Radiotelegraphic Convention, Nov. 25, 1927, 3 Hudson, op. cit., 
p. 2197; Convention on Safety of Life at Sea, May 31, 1929, 4 ibid., p. 
2724; Convention relative to the Formation of a Postal Union, Oct. 9, 1874, 
65 British and Foreign State Papers, p. 18. Another group of treaties which 
declare that the annexes are to be incorporated into the main document make 
no such provision for revision. Some of them merely state that the con- 
tracting parties may modify the convention (and, therefore, the annex) 
by common agreement (International Convention for Publication of Cus- 
toms Tariffs, July 5, 1890, 82 British and Foreign State Papers, p. 340; Inter- 
national Sanitary Convention, April 15, 1893, 85 ibid., p. 7; International 
Sanitary Convention, March 19, 1897, 89 ibid., p. 159; Treaty Creating 
International Office of Public Health, Dec. 9, 1907, 100 tbid., p. 466; Con- 
vention for setting up Permanent Bureau of Food Chemistry, Oct. 16, 1912, 
114 ibid., p. 580; Convention for Uniformity in Reciprocal Recognition of 
Proof Marks on Firearms, July 15, 1914, Martens, Recueil, 3d ser., Vol. 18, 
p. 670; Convention on International Régime of Railroads, Dec. 9, 1923, 
2 Hudson, op. ctt., p. 1130; Convention for Creation of International Office 
of Chemistry, Oct. 29, 1927, 4 ibid., p. 3205), while others provide that at any 
time a given proportion of the contracting parties may demand a revision 
(Convention on Freedom of Transit, April 20, 1921, 1 ibid., p. 625; Conven- 
tion on International Régime of Maritime Ports, Dec. 9, 1923, 2 ibid., p. 
1156; Convention regarding Measurement of Vessels Engaged in Inland 
Navigation, Nov. 27, 1925, 3 ibid., p. 1808). At least two conventions re- 
quire a lapse of a stated time before such a demand may be made. Conven- 
tion on Supervision of Trade in Arms, June 17, 1925, ibid., p. 1634 (three 
years); Convention for Unification of Rules concerning Collisions in Inland 
Navigation, Dec. 9, 1930, 5 zbid., p. 815 (five years). 

The earliest Telegraphic Conventions provided that the annexes were to 
be subject to revision by the various administrations. See the Conventions 
of May 17, 1865, 56 British and Foreign State Papers, p. 294, and of July 21, 
1868, 59 ibid., p. 322; see also International Radiotelegraphic Convention, 
Nov. 3, 1906, 99 zbzd., p. 321. Conférences were to be called at which the 
delegates were to be representatives of the administrations (1.e., experts) and 
not of the States or governments, but the revisions agreed upon by these 
bodies were not to become effective until they received the approval of the 
governments of the contracting States. International Telegraphic Conven- 
tion of 1875, 57 League of Nations Treaty Series, p. 213, Arts. 13,15,16. The 
annexes themselves provided that changes in the Regulations therein em- 
bodied must have the unanimous approval of the administrations, while if it 
were only a matter of interpretation, a mere majority of the administrations 
was all that was necessary. International Telegraphic Convention of 1875, 
id., Art. 86, Sect. 9 of the Annex, at p. 375. e 

Although the first International Postal Convention (Oct. 9, 1874, 65 
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British and Foreign State Papers, p. 13) did not make a separate reference to 
the revision of the annex, but by its incorporation of the annex into the treaty 
subjected both to the same amending process, the later Postal Conventions 
dealt more adequately with the problem. It is provided that in the interval 
between the conferences (which are to be either of diplomatic representatives 
or experts, depending upon the importance of the questions under considera- 
tion, International Postal Convention, June 1, 1878, 69 zbid., p. 210, Art. 19) 
the administrations may propose changes in the “régime de |’Union”’ and 
that if the proposal receives unanimous, two-thirds, or simple majority ap- 
proval of the Administrations, depending upon which, specifically enumer- 
ated, articles of the Convention are involved, the proposals become binding. 
Id., Art. 20. Article 33 of the Annex sets up a similar.procedure for its own 
revision. Jd., at p. 237. Modifications of certain articles of the Annex 
must recelve a unanimous vote to become effective, of others only a two- 
thirds vote is necessary, and of still others as well as of interpretations, a 
simple majority suffices. This procedure has been adopted in most of the 
subsequent Postal Conventions. See the Conventions of Nov. 3, 1880, 71 
British and Foreign State Papers, p. 356; July 4, 1891, 83 tbid., pp. 513, 762, 
947, 963, 973, 998, 1013; June 15, 1897, 89 ibid., p. 65, 90 zbzd., p. 1079 et 
seq.; May 26, 1906, 99 zbzd., p. 254, 100 zbzd., p. 959 et seg.; Nov. 30, 1920, 114 
ibid., p. 480. See also Convention setting up Pan American Postal Union, 
Sept. 15, 1921, 1 Hudson, International Legislation (1931), p. 712, where it is 
provided that a proposal to modify any part of the annex requires a two- 
thirds vote (Art. 11 of the Regulations at p. 717). Most of the Pan Ameri- 
can Postal Treaties adopt this rule. See the Conventions of Nov. 9, 1926, 
3 ibid., pp. 2032, 2054, 2063. So does the Convention for the Postal Union 
of the Americas and Spain, Nov. 10, 1931, 5 tbid., p. 1104. 

The Postal Convention of 1929 (4 ibid., p. 2869) provides in Articles 18 to 
23 of the Convention for the revision in the intervals between conferences 
of both the Convention and the Annexes. The plan of procedure is slightly 
different from that set forth in the earlier canventions. The proposals are 
to be made by any administration and must be supported by at least two 
others; then if it is a question of certain, specifically enumerated articles of 
the Convention, the Protocols, or the Regulations, unanimous approval is 
necessary. If it is a question of the modification of anything else, a two- 
thirds vote suffices and if it is a mere question of interpretation, a simple 
majority is adequate. 

It is also interesting to note that as far as the technical committees set up 
by the Radio Convention of 1927 are concerned, private enterprises have had 
almost the same voice, in practice, as have had the governments. Stewart, 
“The International Technical Consulting Committee on Radio Communica- 
tions,” 25 American Journal of International Law (1931), p. 684. The meet- 
ings of these committees are gatherings of experts and not of diplomats (2b1d., 
p. 688), in which even countries which have not signed or ratified the Con- 
vention participate. Jbid., p. 685. 
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Finally, an interesting phenomenon is to be observed in the Barcelona 
Convention of 1921 on Communications and Transit. 1 Hudson, op. cit., 
p. 625. There the annexes were adopted as acts of the Conference and not 
as acts of the various individual States. Dunn observes, “The adoption of 
these constitutional documents as conference enactments rather than as 
international conventions does not seem to have deprived them of force in 
actual practice and has provided the additional advantage that they may be 
amended or supplemented at a subsequent general conference by less than 
a unanimous vote and without invoking the cumbersome process of ratifica- 
tion by separate members.” Practice and Procedure of International Con- 
ferences (1929), p. 185. 

In accordance with the foregoing observations, the seven articles of this 
Annex provide for the establishment and functioning of a Committee of 
Experts. The Committee is to be composed of the Naval or Military At- 
tachés of the diplomatic missions of the signatory States accredited to The 
Hague, together with a representative of the Netherland Government who 
is to act as Chairman. It is believed that if such a Committee were con- 
stituted, States could readily arrange to send as Naval or Military At- 
tachés to The Hague persons qualified to discharge the duties incumbent 
upon the members of this Committee. The Hague is suggested as being the 
capital of a State which may be considered traditionally neutral and the seat 
of other international bodies such as the Administrative Council of the 
Permanent Court of Arbitration and the Permanent Court of International 
Justice. Each signatory State would have the option to designate either its 
Naval Attaché or its Military Attaché. Berne, especially because of the 
international organizations in Geneva, might equally well be suggested but 
States do not usually have Naval Attachés with their diplomatic missions to 
Switzerland. 

According to Article 3, the Chairman has the duty to convene the Com- 
mittee upon the written request of any two of its members, and according to 
Article 4 a simple maj jority constitutes a quorum. In regard to modifications 
in the list, several situations ave envisaged. In the first place, a technical 
development may make it desirable to eliminate some item from the list. 
In the second place, some technical development may make it desirable to 
change the description of one of the items, and in the third place technical 
developments may make it desirable to add an additional item. It seems 
necessary also to provide differing rules depending on whether or not one or 
more of the signatory States is a belligerent at the time when a modification 
of the list is proposed. If no signatory State is a belligerent at the time, the 
modification can be adopted by a simple majority of the members of the 
Committee. If only one signatory State is a belligerent, as in the case of a 
war between a signatory State and a non-signatory State, a modification can 
be effected only if the representative of that State and a simple majority 
of the representatives of the other signatories concur. If two or more signa- 
tory States are belligerents, the change can be effected by the concurrent vote 
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of all the belligerents, but if one or more belligerents dissent, then the modifi- 
cation can be made by the concurrent vote of one belligerent and of a simple 
majority of the signatory States which are neutral. Articles 6 and 7 provide 
for the prompt communication of any change to all the signatory States and 
for the taking effect of the revised list twenty-four hours after the despatch 
of the Chairman’s communication. 

The list itself is that proclaimed by the President of the United States on 
May 1, 1937. See United States Department of State, Publication No. 
1023, International Traffic in Arms (4th ed., 1937), p. 4; Deák and Jessup, 
Collection of Neutrality Laws, p. 1225. This list has been chosen because it 
represents the most recent and complete list of the kind which has been 
found. It represents a development of the earlier lists proclaimed by the 
President of the United States on September 25, 1935, October 5, 1935, and 
April 10, 1986. It is similar to the list proposed by the Coûrdination Com- 
mittee of the League of Nations adopted on October 16, 1935, with reference 
to the measures taken by the League against Italy during the war with 


Ethiopia. This list read as follows: 
Category I 

1. Rifles and carbines and their barrels. 

2. Machine-guns, automatic rifles and machine-pistols of all calibres 
and their barrels. 

3. Guns, howitzers and mortars of all calibres, their mountings, barrels 
and recoil mechanisms. 

4, Ammunition for the arms enumerated under 1 and 2 above; filled 
and unfilled projectiles for the arms enumerated under 3 above, and pre- 
pared propellant charges for these arms. 

5. Grenades, bombs, torpedoes and mines, filled or unfilled, and ap- 
paratus for their use or discharge. 

6. Tanks, armoured vehicles and armoured trains. 

Armour-plate of all kinds. 


Category II 
Vessels of war of all kinds, including aircraft-carriers and submarines. 


Category III 7 

1. Aircraft, assembled or dismantled, "both heavier and lighter than 
air, and their propellers or air-screws, fuselages, aérial gun-mounts and 
frames, hulls, tail units and under-carriage units. 

2. Aircraft-engines. 


Category IV 
Revolvers and automatic pistols of a weight in excess of 1 Ib. 6 oz. 
(630 grammes) and ammunition therefor. 


Category V 
1. Flame-throwers and all other projectors used for chemical or 
incendiary warfare. 
2. Mustard gas, Lewisite, ethyldichlorarsine, methyldichlorarsine, 
and all other products destined for chemical or incendiary warfare. 
3. Powder for war purposes, and explosives. 
(League of Nations Oficial Journal, Special Supplement No. 150, p. 3.) 
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À tabulation of the lists adopted in various international and national 
agreements or state papers shows certain basic similarities with constantly 
changing details to meet new scientific developments. The point will be 
clearly seen if a comparison is made between the lists in the Brussels Con- 
vention on the African Slave Trade in 1890 and in the Proposal adopted by 
the League of Nations Codrdination Committee on October 16, 1935. It is 
noted also that there is a general tendency to group the items in categories. 
From the viewpoint of general similarity, four groupings of lists may be 
made: 

Group I 

General Act of the Brussels Conference relative to the African Slave 
Trade, July 2, 1890. 82 British and Foreign State Papers, p. 55. 

Opinion of United States Attorney General Wickersham, March 25, 1912. 
29 Op. Atty. Gen. 375. 

Convention on the Control of Trade in Arms and Ammunitions, St. Ger- 
main-en-Laye, September 10, 1919. 1 Hudson, International Legisla- 
tion (1931), p. 328. 

Group II 

Convention on Supervision of International Trade in Arms and Ammuni- 
tion and in Implements of War, Geneva, June 17, 1925. 3 Hudson, 
op. cit., p. 1634. 

Treaty for the Regulation of the Importation into Ethiopia of Arms, 
Ammunition and Implements of War, Paris, Aug. 21, 1930. 5 Hud- 
son, op. cit., p. 723. 

Amended List of Articles Considered as Arms, Ammunition and Imple- 
ments of War, Adopted by the Coürdination Committee of the League of 
Nations on Oct. 16, 1935. League of Nations Official Journal, Special 
Supplement No. 150, p. 3. 


Group III 


Export of Arms to China, Statement by the Secretary of State, June 2, 
1930. United States Department of State, Press Releases, June 7, 1930. 

Restriction on Exportation of Arms and Munitions to Cuba, Statement of 
the Secretary of State, June 29, 1934. Ibid., June 30, 1934 


¢ Group IV 


Enumeration of Arms, Ammunition and Implements of War, Proclamation 
by the President of the United States, Sept. 25, 1935. Ibid., Sept. 28, 
1935. 


Export of Arms, Ammunition and Implements of War to Ethiopia and 
Italy, Proclamation by the President of the United States, Oct. 5, 1935. 
Ibid., Oct. 5, 1935. 

Enumeration of Arms, Ammunition and Implements of War, Proclamation 
by the President of the United States, April 10, 1936. Jbzd., April 18, 
1936. 

Enumeration of Arms, Ammunition and Implements of War, Proclama- 
tion by the President of the United States, May 1, 1937. I bid. , May 1, 
1937. 


From Group I to Group IV there is a steady pene following technical 
sclence with new items added from period to period. For example, the 
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Presidential Proclamation of April 10, 1936, adds four new chemicals to the 
list of October 5, 1935, and the Proclamation of May 1, 1937, adds some 
fifteen new chemicals. The last list also adds a new category of propellant 
powders and high explosives. 

It seems clear that any enumeration of arms, ammunition and implements 
of war would need to be revised from time to time and that some such pro- 
cedure as is here suggested would be the best to use. 


ANNEX II 
CERTIFICATES OF NEUTRALITY 


GENERAL COMMENT 


The reasons for suggesting the certificate system and the general outlines 
of its operation have already been indicated in the General Comment on 
Section 5 and in the Comments on Articles 41 and 42. The Comments on 
the Rules in this Annex are designed merely to amplify the texts and to 
explain, where necessary, the reasons for the proposed rules. It seems well 
to reiterate that no particular importance is attached to the precise detail of 
these rules which are set forth as a general model to make clear the way in 
which the certificate system would operate. 


SECTION 1. VESSELS 
Rule 1 


Certificates of neutrality are issued by the government of the neutral 
State from which a merchant vessel is to begin its voyage. If the vessel 
clears for a port of any other neutral State, the certificate shall be counter- 
signed by an authorized official of that State. 


COMMENT 


The only point to be noted here is that if the voyage is between two ports 
of the same neutral State, no countersignature is ‘required. Thus on a voy- 
age from Rotterdam to Batavia or from New York to Manila a certificate 
issued by the Dutch or the United States Government would not be counter- 
signed. 

Rule 2 


(a) A neutral State may not issue a certificate of neutrality unless it has 
provided for the adequate supervision of the loading of the vessel. 

(b) If a countersignature is necessary under Rule 1, the countersigning 
State must participate in the supervision. 

(c) All belligerents shall also be given an opportunity to participate in the 
supervision. 

(d) In any case the record of supervision and of certification shall be open 
to subsequent examination by representatives of any neutral State or of any 
belligerent. 
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COMMENT 


It may be noted here that the neutral State of destination has a duty to 
participate in euperrinng the loading of the vessel while the belligerent is 
merely to be given “an opportunity to participate.” This distinction is 
made because the neutral State is presumably interested in receiving the 
cargo and under Rule 1 must countersign the certificate. To avoid having 
the countersignature a mere formality, the countersigning State must take 
some responsibility to see that the certificate is properly issued. If it as- 
sumes that responsibility, however, there is nothing to prevent its agreeing 
with the State which issues the certificate to designate officials of that State 
to act as its agents. Where circumstances permit, however, it would seem 
preferable to have two independent officials or groups of officials. The bel- 
ligerent, on the other hand, may have no interest in facilitating this inter- 
neutral trade and should not be given an opportunity to delay the voyage by 
failing to respond promptly to a notice that a vessel is to be loaded. If 
adequate notice is given, the opportunity is also given and the requirements 
of paragraph (c) of this Rule are satisfied. 

The availability of the record of supervision to subsequent examination is 
designed to ensure the avoidance of purely formal or slipshod examinations. 


Rule 3 


A neutral State may issue a certificate of neutrality to a neutral vessel if 
upon supervision it is found that: 

(a) The cargo does not include any goods the importation of which is 
prohibited by the law of the State of discharge; and 

(b) The cargo comes within an allocated portion of a quota if a bellig- 
erent, in accordance with Article 47 of this Convention, has notified 
the neutral State that it requires a quota for the importation of that 
commodity into the neutral State of discharge; and 

(c) The cargo is consigned to an authorized consignee in cases which 
are within Rule ‘4 òf Annex III; and 

(d) The vessel is not carrying as passenger or crew any person who 
would be subject to arrest under Article 62; and 

(e) The vessel is not so circumstanced as to acquire enemy character 
under Article 64, 65 or 67; and 

(f) The cargo does not indinde any goods destined for other than a 
neutral State, unless the belligerent destination is provided for by 
an agreement under Article 48 of this Convention; and 

(g) If the shipment is covered by an agreement under Article 48 of this 
Convention, all the terms of the agreement have been complied 
with. 

COMMENT 


This Rule lists the substantive prerequisites to the issuance of a certificate 
of neutrality. They may be summarized by saying that a neutral State may 
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not issue a certificate if the vessel or its cargo would be subject to condemna- 
tion or preémption by a belligerent if the venture were uncertified. For 
somewhat similar regulations governing the conditions on which neutral 
convoy would be provided, see the Swedish Proclamation of October 29, 1915, 
Deák and Jessup, op. cit., p. 965. In addition, paragraph (a) prevents cer- 
tification if the cargo could not be imported into the State of discharge upon 
its arrival at its destination. This restriction is needed since otherwise the 
vessel might be required to put to sea again with its cargo and might falsely 
appear to be still a bona fide certified vessel. A further requirement is that 
the persons on board must not be within the classes subject to arrest under 
Article 62. Paragraphs (f) and (g) provide for the special case of certifica- 
tion under a tripartite agreement as contemplated in Article 48. 


Rule 4 


A neutral State has no duty to censor postal correspondence carried on a 
certified vessel, but postal parcels shall be subjected to the same supervision 


as Cargo. 
COMMENT 


Article 9, supra, of the Draft Convention, states that.a neutral State has 
no duty to use the means at its disposal to prevent the transmission from its 
territory of military information destined for a belligerent via the posts. 
According to Article 58, a belligerent may not open or remove postal cor- 
respondence found on a vessel which is being searched at sea. Article 63 (m) 
provides for the general inviolability of postal correspondence. This Rule 
seems to follow naturally from those other provisions. The latter part of the 
Rule in regard to postal parcels, similarly follows Article 63 (n). 


Rule 5 


Except in cases covered by an agreement under Article 48 of this Conven- 
tion, a neutral State may not issue a certificate of neutrality to a belligerent 


vessel. o ., 
Rule 6 ° 


A certificate of neutrality shall contain: 

(a) A statement of the name, flag and ownership of the vessel; 

(b) A statement showing the ownership of the cargo; 

(c) A certification of the correctness of the manifest, crew list and pas- 
senger list to which it must be attached; 

(d) A statement that the vessel and its cargo will touch only at a neutral 
port or ports which port or ports shall be named in the certificate; 
provided, however, that in cases covered by an agreement under 
Article 48 of this Convention, the belligerent port or ports shall be 


designated. 
A COMMENT 


Rules 5 and 6 do not seem to require any additional explanation. 
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Rule 7 


The certificate of neutrality shall be signed as soon as the cargo is loaded 
on board and thereupon the hatches shall be sealed by an authorized official 
of the certifying State. 

If the seals are not intact upon arrival at the port of discharge, the fact 
shall be presumptive evidence that the privileges of the certificate have been 
violated. Upon demand, representatives of the certifying State and of the 
belligerents shall be permitted to inspect the seals before the hatches are 
opened at the port of discharge. If only part of the cargo is discharged, the 
hatches shall be resealed by the authorities of the port before the vessel 
continues its voyage. No additional cargo may be loaded nor passengers 
nor crew embarked in such port, unless the State of the port issues an addi- 
tional certificate in accordance with these Rules. 


COMMENT 


Rule 7 is included to avoid frauds through taking on additional cargo or 
discharging part of the certified cargo on the high seas. It also provides for 
the case of a vessel with several ports of call where parts of the cargo are dis- 
charged. In such ports no additional cargo can be loaded nor passengers 
embarked unless the nature of the cargo or passengers is such as to enable 
the State of that port to issue an additional certificate. 

As an additional safeguard to the belligerent and to the certifying State, 
who both have an interest in preventing frauds on the certificate system, 
their representatives are entitled to inspect the seals before the hatches are 
opened at the port of discharge. Obviously the safeguards of this Rule 
would be valueless in so far as deck cargo is concerned, and for such cargo 
reliance must be placed on the other Rules. 


Rule 8 


Belligerent ownership or a of part or all of the cargo does not een 
certification. 


COMMENT 


The reason for this Rule is that Article 63 (j) perpetuates the doctrine 
“free ships, free goods.” 
Rule 9 


A certificate of neutrality is valid only for the voyage for which it is issued. 
It must be surrendered to the neutral State of final discharge. 


COMMENT 


This Rule seems essential to avoid false uses of certificates subsequent to 
the voyages for which they are issued. A similar limitation was put upon 
the validity of the old type of neutral passports in the DanisheOrder of May 
4, 1803, Article 12, Deák and Jessup, op. cit., p. 468. 
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Rule 10 


(a) If, prior to the clearance of a vessel, either of the belligerents has evi- 
dence of an attempt to secure, or of the securing of, a certificate for such 
vessel by fraud or deceit, such belligerent may, upon giving security for 
costs and damages, apply to a tribunal of the State from whose territory the 
vessel intends to clear, for an order restraining the issuance of the certificate 
or the clearance of the vessel. Notice of the application shall at once be 
given to the master of the vessel concerned. The procedure followed shall 
be that prescribed by the law of the forum. 

Upon the request of a belligerent, which gives security for costs and dam- 
ages, the authorities of the State from whose territory the vessel intends to 
clear, shall not allow the vessel to clear until after the belligerent has had 
an opportunity to submit its application’ to an appropriate tribunal. If the 
tribunal finds the charges of the belligerent unfounded, the vessel shall be 
permitted to clear and to proceed to its destination with a certificate, and the 
tribunal may condemn the belligerent to pay costs and damages for any in- 
jury resulting from the delay of the vessel or of its cargo. The belligerent so 
condemned shall be given an opportunity to secure a review of the condem- 
nation by an appellate tribunal. | 

(b) If either of the belligerents which has participated in the supervision 
of the loading of the vessel submits to a neutral State of discharge prima 
facie evidence that the certificate has not been properly issued, the neutral 
State of discharge shall permit representatives of that belligerent to super- 
vise the unloading of the cargo and debarkation of the passengers in its ports 
and to examine the persons and the cases, bales or other containers which 
are under suspicion. 

(c) If the belligerent is not satisfied that its charges were unfounded, 
upon its giving security for costs and damages, the neutral State of discharge 
shall facilitate a determination of the issue in its courts. Pending the final 
decision of the courts, the neutral State shall impound the goods and detain 
any suspected persons. The vessel shall bé released on bond. 

(d) The neutral State shall provide that the State which issued the certif- 
icate may be heard in any such court proceedings. 

(e) If the court finds that the belligerent’s charges are sustained, it shall: 


(1) if the goods involved in the charges of fraud or deceit are not in 
excess of a quota, established under Article 47, decree the for- 
feiture of such goods to the government of its own State, but that 
State is under.a duty to see that none of the goods so forfeited sub- 
sequently reaches a belligerent; 

(2) if the goods are in excess of a quota, established under Article 47, 
decree the forfeiture of the goods to the certifying State; and in 
such case the goods must be re-shipped to the certifying State or 
warehoused under bond for the duration of the war. 
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If the forfeited goods form more than half the cargo by either value, 
weight, volume or freight, or if the master or owner of the vessel is 
privy to any fraud or deceit, the court shall decree the forfeiture of the 
vessel’s bond to the same State to which the goods were forfeited. 

If a person detained under paragraph (b) of this Rule is found to be 
a person who would have been subject to arrest by a belligerent if found 
upon an uncertified vessel, the neutral State shall intern him. 


(f) If the court finds that the belligerent’s charges are not sustained, 
it may condemn the belligerent to pay costs and damages to the owner of 
the goods and, in appropriate cases, to the owner of the vessel or to the per- 
son detained. The neutral State.shall forthwith cancel the vessel’s bond 
and release the goods to their owners and set at liberty any persons de- 
tained, 


COMMENT 


This Rule is intended to afford the belligerent guaranties against the 
misuse of certificates. It has been pointed out in the Comment on Article 
41, supra, that the early neutral passport system broke down because bel- 
ligerents lost faith in the accuracy and honesty of those documents. Bel- 
ligerents will not give up their right to visit and search neutral vessels on the 
high seas unless they have an equivalent opportunity to ascertain on shore 
the nature of the ship’s cargo and its destination. 

Under Rule 2, belligerents are given an opportunity to participate in the 
supervision of the loading of cargo. If in the course of such supervision, a 
belligerent agent is convinced or suspects that bales or boxes are falsely 
marked and in fact contain arms destined for the enemy, he may be unable 
to persuade the neutral inspector to proceed to an examination of the con- 
tents. The belligerent’s information may be derived from any one of a 
variety of sources and may be in its possession before the loading of the 
vessel actually begins. In any such situation this Rule permits the bellig- 
erent to resort to the local courts for an order restraining the issuance of the 
certificate or the clearance of the vessel. To prevent this privilege from 
being abused for the purpose of delaying the sailings of vessels, two safe- 
guards are provided. In the first placé, the neutral State, which presumably 
is interested in expediting the voyages of vessels sailing from its ports, es- 
tablishes the procedure to be followed and may therefore provide for prompt 
hearing as under the law of the United States relative to the writ of habeas 
corpus. In the second place, the belligerent is required to give security for 
costs and damages, as Fy the posting of a bond. If the court finds upon the 
hearing of the case that the belligerent’s charges are unfounded, the court 
may declare the security forfeited. In that case the vessel is at once allowed 
to clear but the belligerent has a right to appeal in order to secure a review of 
the decision. This appeal protects him against an erroneous decree requir- 
ing him to pay damages. To require the vessel to wait until an appeal could 
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be heard would involve too great a burden upon neutral commerce and the 
belligerent is accordingly given a further opportunity to verify its suspicions 
in the port of discharge by actual examination of cargo or persons and finally 
by an action in the courts of the State of discharge. Since, however, the 
belligerent has already had one opportunity for testing its case in court, the 
Rule requires it to submit a prima facie case to the officials of the State of 
discharge and again to give security for costs and damages. Inasmuch as a 
proceeding in the courts of the latter State calls into question an official act 
of the State which issued the certificate, that State is permitted to be heard 
in the proceeding. 

If the court determines that the certificate was improperly obtained, a 
penalty should clearly be assessed upon the owner of the goods. Such pen- 
alty, however, must be one which safeguards the essential purposes of the 
certificate system. If the goods were forfeited to the belligerent, there would 
be opportunity for collusive transactions whereby a belligerent could, for 
example, secure safe transport of goods from the neutral port of New York to 
the neutral port of Rotterdam and there take possession of the goods through 
the forfeiture procedure. From Rotterdam he might be able to transport 
them without great risk to his own territory. The Rule therefore provides 
that if the goods are not in excess of a quota, they shall be forfeited to the 
neutral State of discharge under safeguards that they do not subsequently 
reach a belligerent. If the goods are in excess of a quota, it would be con- 
trary to the whole quota plan to follow that procedure and thus allow the 
excess goods to enter the State which they were supposed not to enter. In 
such case, therefore, the goods must be re-shipped to the certifying State or 
warehoused under bond for the duration of the war. If the master or owner 
of the vessel is chargeable with complicity in the fraud, a money penalty is 
assessed. If a person has been unlawfully carried, he is interned. 


SECTION 2. AIRCRAFT 
Rule 11 , 


The procedures relative to the certification ‘of aircraft shall follow by 
analogy Rules 1-10 inclusive. 


COMMENT 
It seems unnecessary to repeat in detail with minor modifications, anal- 
ogous rules for aircraft. With the further development of commercial trans- 
port of goods by air, some changes in the rules for vessels may appear to be 

desirable. 
ANNEX III 
QUOTAS © 
Rule 1 

When a belligerent gives the notification mentioned in paragraph (2) of 
Article 47, it shall at the same time designate one of its nationals to serve 
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as a member of a Quota Board. The neutral State on whose imports a 
quota is demanded shall forthwith designate one of its nationals to serve on 
the Quota Board and the two persons designated shall agree on the third 
member who shall be a national of another neutral State and who possesses 
the necessary technical qualifications. If they are unable to agree within a 
period of ten days, the third member shall, on the application of either State, 
be appointed by the President of the Permanent Court of International 
Justice; but if the President be a national of one of the interested States, 
then by the Vice President, but if he be similarly disqualified, then by the 
eldest judge not so disqualified. The third member shall act as chairman of 
the Quota Board. 


COMMENT 


One of the great difficulties in establishing any international board or 
tribunal, is the selection of an impartial third member or umpire. The 
Quota Board provided for by this Rule should be composed of experienced 
persons technically qualified to deal expertly with import and export statis- 
tics. Following the model of many treaties of conciliation and arbitration, 
this Rule suggests that the Board should be composed of one national of 
each party (here, the belligerent demanding the quota and the neutral on 
whose imports the quota is placed), plus a third member who shall be a na- 
tional of another neutral State. On the whole it seems that the likelihood of 
securing an impartial member is greater if he is not a national of one of the 
belligerents. If the two parties are unable to agree upon the third member, 
recourse is had to the bench of the Permanent Court of International Justice. 
For instances of similar recourse to this tribunal, see Hudson, The Permanent 
Court of International Justice (1934), Sec. 413, and documents there cited. 


Rule 2 


The neutral State shall make all pertinent data available to the Quota 
Board. 


* * COMMENT 
No explanation seems necessary for this obvious requirement. 


Rule 3 


Unless the Quota Board unanimously agrees upon a different procedure, it 
shall fix quotas upon those commodities which the belligerent alleges are 
passing to its adversary in their original or in a processed state; such quotas 
shall be based upon the average annual imports into the neutral State during 
the five year period next preceding six months prior to the outbreak of the 
War. 


COMMENT 


The plan here suggested for fixing the quota is designed to afford a base 
which so far as possible will represent the neutral State’s normal trade. It 
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is recognized that any period so chosen may represent a period of abnormal 
expansion or contraction of world trade, but in such cases the Board may 
unanimously agree to use a different base. The six months prior to the out- 
break of the war is excluded because of the likelihood that anticipation of the 
outbreak of war may well influence the flow of trade. The period of six 
months is necessarily arbitrary. It must be recognized that this Rule does 
not make adequate provision for the type of situation described in the Com- 
ment on Article 47, supra, p. 524, where a new local industry has recently 
been established in the neutral State and the five year pre-war period will not 
reflect the needs of that industry. It seems impossible to deal with such 
cases except by relying on the fairness and good sense of the Quota Board. 


Rule 4 


Notwithstanding the provisions of Rule 3, the Board may, by majority vote, 
fix a larger quota for a given commodity if the neutral State gives satisfac- 
tory assurances that all imports of that commodity will be placed under the 
control of a governmental agency which will provide adequate safeguards 
against the export of that commodity in its original or in a processed state 
to any belligerent, whether directly or indirectly. 


COMMENT 


This Rule is based on practices of neutral States during the World War; 
see the Comment on Article 47, supra, and Turlington, Neutrality: Its His- 
tory, Economics and Law, Vol. ILI, “The World War Period” (1936), pp. 
68 ff., 106, 107, 109, 113, 121, 123, 127, 128, 180, 131,133. The World War 
guaranties against reéxport seem to have been relied upon in diplomatic 
negotiations and administrative regulations although prize courts seemed to 
doubt their effectiveness; see, in the French prize courts, The Grao (1916), 
Fauchille, Jurisprudence française en matière de prises maritimes (1919), 
p. 228, and The Kirkoswald (1920), 2 Décisions du Conseil des Prises, pp. 230, 
403 ; in the German prize courts, The Mjölner (1917), Fauchille et de Visscher, 
Jurisprudence allemande en matiére de prises maritimes (1924), p. 320, The 
Norden (1918), 2 Entscheidungen des Oberprisengerichts in Berlin (1921), 
p. 35, and The Pomona (1918), ibid., p. 147; in the British prize courts, The 
Noordam (1918), L. R. [1919] P. 57, and The Louisiana (1918), L. R. [1918] 
A. C. 461. 

Rule 5 


If both belligerents demand the fixing of quotas, two separate Boards shall 
be constituted and shall function separately; but the chairmen of the two 
Boards shall have power to avoid any conflict by reconciling divergences of 
the two Boards. 

COMMENT 


This Rule eovers a possible situation for which provision should be made. 
The suggestion here made seems preferable to having representatives of 
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both belligerents on one Board. Possibilities of conflict between decisions 
of the two Boards are to be reconciled by the chairmen. 


Rule 6 


When, because of geographical or other considerations, a majority of the 
Quota Board decides that such a procedure is appropriate, a quota may be 
placed only upon imports into designated ports, territories, colonies or do- 
minions of the neutral State. 


COMMENT 


The situation envisaged in framing this Rule is one where a neutral State 
has, for example, a colonial territory distant from that State but close to the 
area of war. For instance, in a war in the Far East, France being neutral, it 
would be unreasonable to impose import quotas upon the Continental Euro- 
pean or the North African territories of France, but such a quota might be 
proper for imports into Indo-China. A majority vote of the Board suffices 
for a decision of this type. 


Rule 7 


The allocation of shares of a quota among exporting States shall be 
determined by the State upon whose imports the quota is fixed, but a share 
allocated to a belligerent shall not exceed the normal amounts imported 
from that belligerent during the period upon which the quota is based. 


COMMENT 


The problem of allocation of quotas is one of some difficulty. Under the 
British ‘‘navicert’’ system the difficulty was solved by the control exercised 
through the British Contraband Committee. Under this Draft Convention, 
it seems clearly improper to suggest that a belligerent should allocate the 
neutral quota. Nor would it be feasible to leave the allocation to other 
neutral governments. In the absence of an elaborate inter-neutral organiza- 
tion, Neutral A would not be in à position to know what certified shipments 
under the quota had already started from the ports of other neutrals which 
might well be commercial rivals; it would be almost inevitable that certified 
cargoes in excess.of the quota would be at sea at the same time which would 
make it impossible for a belligerent to give full faith and credit tothe certifi- 
cates and a neutral would find it impossible to fulfill its obligations. Under 
existing governmental practices where imports are restricted by the applica- 
tion of quotas, the importing State fixes the quota for each foreign exporting 
State. À 

The exporting country can determine in any way it pleases how its share of 
the quota will be allotted among its own exporters. Similarly, in regard to 
immigration, the United States fixes the quota allotted for persons born in 
each foreign State although, in this case, consular officers of the United States 
also determine which persons shall receive visas within the quota. There is 
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no greater difficulty in having neutrals allocate quotas imposed upon them 
under this article than already exists in the allocation by States of quotas 
voluntarily adopted in time of peace as a means of controlling imports. 

The following information regarding the French practice in allocating 
quotas, is illustrative: 

Quotas are usually allocated among countries according to the statistics of 
average imports for specified previous years. Haight, French Import Quotas 
(1935), p. 25 ff. Thus the United States quotas for apples and pears were 
fixed for 1932 by the Ministry of Agriculture on the basis of the average of 
direct imports from the United States for the corresponding months in 1929, 
1930, and 1931. United States Dept. of Commerce, Commerce Reports, 
1932, No. 38, p.421. However, these quotas may be changed by bargaining 
for some reciprocal advantages, even in respect to different.types of goods. 
Thus, the United States apple and pear quota was fixed for the first quarter 
of 1933 at 6,150 metric tons; in the first quarter of 1934 it was increased to 
20,000 metric tons in return for doubling the amount of French wines and 
spirits imported into the United States; for the first quarter of 1935 the 
United States quota for apples and pears was again reduced to 6,150 metric 
tons. Ibid., 1985, No. 2, p. 30. As to the distribution of imports within a 
national quota, various methods are used; one of the most important meth- 
ods is to issue import licenses to French importers. In some cases, the im- 
porters’ applications are passed upon first by some special committee of 
French producers and merchants. Haight, op. cit., p. 25 ff. In the case of 
apples and pears, import licenses were issued by the Ministry of Agriculture 
to French importers in proportion to the volume of their individual imports 
in 1930 and 1931. United States Dept. of Commerce, op. cit., 1932, No. 39, 
p. 487. Another method is that of leaving the allocation of imports from 
a particular country to some governmental agency or trade organization 
of that country. Thus, the Manchester Chamber of Comnierce, with the 
consent of the British Government, distributes licenses for the export of 
cotton goods from Great Britain to France. British exporting firms must 
file an application containing information as to the importing firm and the 
order, and a description of the goods. The Chamber may demand evidence 
that the firm’s shipments are not unusual in the normal course of its busi- 
ness. Applications are dealt with in the order of their receipt, and the 
licenses are a prerequisite for admission of the goods into France. Haight, 
op. ci., p. 31 ff. 

In handling the French quota on radios from the United States, American 
radio manufacturers have coédperated with the American Chamber of Com- 
merce in Paris, which has set up a Licensing Committee to issue export 
licenses to American firms. The percentage to be allocated to each com- 
pany is arrived at by a combination of three weighted factors: 

(a) Relative importance of the make in the United States, t.e., the total 
quantity of each make manufactured in the United States in 1931, in percent 
of total American manufacture. 


ANNEX III 817 


(b) Gross weight of imports of each make into France in percent of Que 
American imports of radios into France in 1931. 

(c) Rate of sale for each make on a monthly basis in percent of total 
American sales in France. 

It is also understood that in the leather trade the Tariners’ Council in New 
York has worked out a somewhat similar system for the French quota on 
imports of leather. , 

The reason for the restriction on a quota allocated to a belligerent is ex- 
plained in the Comment on Article 47, supra, p. 527. 
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RIGHTS AND DUTIES OF STATES IN CASE OF | 
AGGRESSION 


INTRODUCTORY COMMENT 


The Draft Convention on Rights and Duties of Neutral States in Naval 
and Aerial War, currently published by the Research in International Law (33 
American Journal of International Law (1939), Supplement, p. 169 ff.), is 
based upon the assumption that all wars, regardless of their origin, produce 
the same legal consequences for all participants (‘‘belligerents”), and like- 
wise for all non-participants (“neutrals”). This Draft Convention on 
Rights and Duties of States in Case of Aggression is based upon the assump- 
tion that a distinction in law is to be drawn between war on the one hand and, 
on the other hand, certain forceful acts determined to constitute a violation 
of a particular type of legal obligation. 

In the case of war which is dealt with in the Convention on Rights and 
Duties of Neutral States, the legality, illegality or extra-legality of the action 
of the State in commencing the war is not a matter of concern. However, 
where the resort to armed force is in violation of a specific legal obligation 
not to resort to such measures, it is possible to speak in terms of the illegality 
of the State’s action. The illegal use of armed force may amount to “war” 
in the material sense of that term, but under this Draft Convention, which 
does not deal in terms of the traditional rights of belligerents and neutrals, 
war in the technical legal sense never results. 

The violated obligation may be couched in general terms of a “renunciation 
of war” or, more specifically, it may be framed in such a way that the State 
agrees not to resort to force without first exhausting some procedure of 
pacific settlement. Although treaties containing this type of obligation 
not to resort to armed force are characteristic of the period since 1920, like 
provisions may be found in treaties of earlier periods. Perhaps a precedent 
is to be found even in the ancient treaties of peace and friendship which 
declare that there shall be firm» and inviolable peace and friendship between 
the high contracting parties; one may imply a promise that they will not go 
to war against each other. However; it is common to find in such treaties 
a subsequent article to the effect “if, by any fatality, which can not be ex- 
pected, and which God forbid, the two Contracting Parties should be en- 
gaged in war with each other” then, certain provisions should be observed. 
In any case, during the nineteenth century, the States of Latin America made 
original contributions in framing and concluding treaties restricting the 
recourse to war. (See infra, pp. 858-861.) The 1907 Hague Convention on 
the Limitation of the Employment of Force for the Recovery of Contract 
Debts (itself the product of the doctrine known by the name of the eminent 
Argentinian statesman, Dr. Drago), belongs in this same category. Among 
the other treaties concluded prior to 1920, the so-called Bryan treaties con- 
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tained, provisions most similar to those here under consideration. In the 
post-war period, the Covenant of the League of Nations, the Locarno Treaty 
of Mutual Guarantee between Germany, Belgium, France, Great Britain and 
Italy, the Treaty for the Renunciation of War as an Instrument of National . 
Policy, and the Argentine Anti-War Pact of 1933, are typical. The situation 
here considered is thus seen to be the result of a long historical evolution; it 
would be erroneous to connect it solely with such instruments as the Cove- 
nant of the League and the Pact of Paris. An extended list of treaties with 
extracts from their texts will be found in the comment under Article 1 (c), 
infra, p. 847. 

Although this list is by no means exhaustive and must be taken as being 
merely illustrative, it shows that, of some 71 States of the world, ! 69 States 
have accepted obligations which might be breached by a resort to armed 
force under various circumstances. Of these 69 States, 63 are parties to the 
Treaty for Renunciation of War as an instrument of National Policy, and of 
these 63, only three are not bound by one or more other treaties included in 
the list. 

In this Draft Convention no attempt is made to decide whether or not the 
generality of conventional obligations of this type has already created any 
body of customary law regulating the legal relations of States when hostilities 
have resulted from a breach of such an obligation. In suggesting a series 
of legal rules governing such situations, this Draft Convention frankly 
speaks de lege ferenda. 

As is fully explained hereafter in the comment under Article 1 (c), this 
Draft Convention also proceeds on the assumption that there exist treaty 
arrangements regarding the procedure by which a violation of an obligation 
not to resort to acts of war or to armed force may be established. The 
decision might be by an international judicial tribunal, by a special type of 
commission, by the Council or Assembly of the League of Nations or by a 
group of States consulting together for the purpose. The general type of 
provision is familiar. e.a.’ 

So long as no such decision has been made after hostilities commence, a 
state of war might exist and the Draft Convention on Rights and Duties of 
Neutral States in Naval and Aërial War would then govern the legal inter- 
relationship of States. Subsequently, if the resort to hostilities were duly 
determined to have been in violation of an obligation as already described, 
this Draft Convention would become applicable. 


1 The total is taken from various lists such as those in the Twelfth Annual Report of the 
Permanent Court of International Justice (1936), pp. 108 and 110, and the list to be found in 
Advisory Committee on Traffic in Opium and Other Dangerous Drugs, Annual Report of Gov- 
ernments on the Traffic in Opium and Other Dangerous Drugs for the Year 1936, League Doe. 
C. 241. M. 140. 1938. XI. Nepal and the Holy See, which are not included in either of these 
lists, have adhered to the Procés-Verbal of November 6, 1936, which embodies the rules on 
use of submarines which were contained in the London Treaty for the Limitation and Re- 
duction of Navak Armament of April 22, 1930. 
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Inasmuch as the subject dealt with in this Draft Convention has been 
involved in much controversy, it seems desirable to stress the fact that the 
Research in International Law does not concern itself with the policy which 
_ underlies attempts to define and restrain “aggression.” The fact that the 
subject of aggression is being dealt with by the Research, is not, therefore, 
to be taken to indicate any individual or general opinion for or against 
what is commonly called a system of “collective security.” 

it is not the purpose of this Draft Convention to “implement” any specific 
treaty such as the Covenant of the League or the Pact of Paris. Itis not the 
purpose of this Draft Convention to determine what constitutes a breach of 
any of these treaties, nor to suggest new means for determining when a breach 
has occurred. Cf. the Convention to Improve the Means of Preventing 
War, September 26, 1931, League Doc. C. 658 (1). M. 269 (1). 1931. IX; 
5 Hudson, International Legislation, p. 1090. Nor does it seek to define the 
obligations to impose “sanctions” under Article 16 of the Covenant. Nor 
is it the purpose of this Draft Convention to elaborate particular rules 
whereby aid may be given to a State which is unlawfully attacked by another 
State; on this point attention may be called, inter alia, to the Convention 
for Financial Assistance of October 2, 1930, 5 Hudson, International Legis- 
lation, p. 751. It will also be apparent that this Draft Convention does not 
enter the field of attempts to define “just” and “unjust” wars. 

It is the purpose of this Draft Convention to define legal relationships 
between States in cases where a resort to armed force has been in violation 
of a legal obligation not to resort to such means and where such violation 
has been duly determined by a procedure to which the law-breaking State 
has previously agreed. 

At the meeting of the International Law Association in Budapest, Sep- 
tember, 1934, the legal consequences of the effect of a breach of the Pact of 
Paris were discussed. As a result of that discussion there were drawn up 
what are known as the “Budapest Articles of Interpretation.” ! 


1 “Waereas the Pact is a tnifitilateral law-making treaty whereby each of the High Con- 
tracting Parties makes binding agreements with each other and all of the other High Con- 
tracting Parties, an 

“Wrereas by their participation in the Pact sixty-three States have abolished the concep- 
tion of war as a legitimate means of exercising pressure on another State in the pursuit of 
national policy and have also renounced any recourse to armed force for the solution of in- 
ternational disputes or conflicts: 

_ “(1) A signatory State cannot, by denunciation or non-observance of the Pact, release 
itself from its obligations thereunder. 

(2) A signatory State which threatens to resort to armed force for the solution of an 
international dispute or conflict is guilty of a violation of the Pact. 

(3) A D ae State which aids a violating State thereby itself violates the Pact. 

(4) In the event of a violation of the Pact by a resort to armed force or war by one 
signatory State against another, the other States may, without thereby committing a breach 
of the Pact or of any rule of International Law, do all or any of the following poe 

(a) Refuse to admit the exercise by the State violating the Pact of belligerent rights, such 

as visit and search, or blockade, etc.; 

(b) Decline to observe towards the State violating the Pact the duties prescribed by 

International Law, apart from the Pact, for a neutral in relation to a belligerent; 
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The form in which the Budapest Articles were cast indicates that they 
sought to state an existing legal situation; that the legal consequences they 
describe would on that date have followed a breach of the Pact. It is un- 
necessary here to debate whether that interpretation is sound. Cf. the 
discussion of the Budapest Articles in the British Parliament, February 20, 
1935, Vol. 95, H. L. Deb., 5th series, col. 1007 ff. The important distinction 
is that the International Law Association addressed itself to an interpretation 
of a particular treaty; the present Draft Convention does not rest upon the 
Pact of Paris or any other one treaty, and seeks to suggest a possible future 
development of the law rather than the law now in force. To some it may 
seem to reflect rules already upon the penumbra of the international legal 
system. It is at such a stage in the development of international law or 
practice that the jurist properly finds an opportunity to explore the possibil- 
ities of the future. The more the subject is embroiled in political controversy 
and emotion, the greater is the need for juristic study pursued dispassionately 
and without reference to the momentary currents of diplomacy, enthusiasms 
and prejudices. 

(c) Supply the State attacked with financial or material assistance, including munitions 

(d) Assist with armed forces the State attacked. 

“(5) The signatory States are not entitled to recognise as acquired de jure any territorial 
or other advantages acquired de facto by means of a violation of the Pact. 

(6) A violating State is liable to pay compensation for all damage caused by a violation 
of the Pact to any signatory State or to its nationals. 

“(7) The Pact does not affect such humanitarian obligations as are contained in general 
treaties, such as The Hague Conventions of 1899 and 1907, the Geneva Conventions of 


1864, 1905 and 1929, and the International Convention relating to the Treatment of Prison- 
ere of War, 1929.” International Law Association, Report of the 88th Conference, p. 66. 


DRAFT CONVENTION ON 
RIGHTS AND DUTIES OF STATES IN CASE OF AGGRESSION 


[The considerations of the Draft Convention on Rights and Duties of States 
in Case of Aggression, revealed fundamental differences of opinion regarding 
the general organization of the draft, its underlying theories, and a number of 
the specific rules and principles set forth therein. The Research nevertheless 
presents it, without any implication that the Draft as published reflects even a 
consensus of the members of the Advisory Committee, hoping that its debates 
upon the problem may be continued among scholars throughout the world with 
a view to the further clarification of the subject.]' 


INTRODUCTORY ARTICLE 


The HIGH CONTRACTING PARTIES agree to be bound, as between them- 
selves and in all situations in which the aggressor is a party to this Conven- 
tion, by the following provisions relating to the rights and duties of States in 
case of aggression. To the end that the application of these provisions may 
become universally accepted as a part of the law of nations, they invite all 
other States to adhere thereto. 


PART I. USE OF TERMS 


ARTICLE 1 


As the terms are used in this Convention: 

(a) A “State” is a member of the community of nations. 

(b) A State’s “territory” comprises its land and territorial waters, and the 
air space above them. 

(c) “Aggression” is a resort to armed force by a State when such resort 
has been duly determined, by a means which that State is bound to accept, 
to constitute a violation of an obligation. 

(d) An “aggressor” is a State which has committed an aggression. 

(e) A “defending State” is a State which is the victim or object of ag- 
gression. 

(f£) A ‘‘co-defending State” is a State which assists a defending State with 
armed force. 

(g) A “supporting State” is a State which assists a defending State with- 
out armed force. 

(h) “Vessel” includes aircraft. 


1 See also the Director’s General Introduction, supra, page 10, preceding the Draft Con- 
vention on Judicial Assistance, where it is pointed out: 

‘The proposals contained in the Drafts, and the statements in the Comments, are not to 
be ee represent the individual views of any of the persons who have taken part in their 
preparation. 

“The Research is wholly unofficial, and the Drafts must not be taken agin any way repre- 
senting the views of the Government of the United States.” 
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(i) “Arms, ammunition and implements of war” are those articles listed in 
Annex I to the Draft Convention on the Rights and Duties of Neutral States 
in Naval and Aérial War.! 


PART II. AGGRESSORS 


ARTICLE 2 


By becoming an aggressor, a State does not acquire rights or relieve itself 
of duties. 


ARTICLE 3 


(1) Subject to Article 14, an aggressor does not have any of the rights 
which it would have if it were a belligerent. Titles to property are not 
affected by an aggressor’s purported exercise of such rights. 

(2) An aggressor has the duties which it would have if it were a belliger- 
ent. 


ARTICLE 4 


(1) An aggressor does not have any of the rights which would accrue to a 
State not an aggressor as the result of its use of armed force. 

(2) Situations created by an aggressor’s use of armed force do not change 
sovereignty or other legal rights over territory. 

(3) A treaty brought about by an aggressor’s use of armed force is void- 
able. 


ARTICLE 5 


- By becoming an aggressor, a State loses the right to require other States 

to perform the obligations of executory treaties, but is not relieved of the 
duty to perform the obligations of such treaties; executed treaties are not 
affected. 


e 
e è 
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PART II. DEFENDING AND CO-DEFENDING STATES 


ARTICLE 6 


Against the aggressor, a State by becoming a defending State or a co- 
defending State, acquires the rights which, if it were a belligerent, it would 
have against an opposing belligerent. 


ARTICLE 7 


Against States other than the aggressor, a State by becoming a defending 
State or a co-defending State, acquires the right to take in its own territory, 
or on the high seas or in the territory of the aggressor, measures to cut off 

133 American Journal of International Law (1939), Supplement, pp. 794-796. 
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the commercial or financial relations of the aggressor with other States, 
subject to the following rules: 

(a) It shall not discriminate in favor of its own nationals or property or in 
favor of the nationals or property of any other State. 

(b) The manner in which it carries out such measures shall be limited by 
the rules on visit, search, capture and adjudication which would be applicable 
if it were a belligerent. 

(c) It may sequester seized or captured property but may not condemn it 
unless: 

(i) it is a vessel entitled to fly the flag of an aggressor; or 
(ii) it is arms, ammunition or implements of war destined directly or 
indirectly to an aggressor; or 
(iii) it is a vessel more than half of whose cargo by value, weight, 
bulk or freight, is composed of arms, ammunition or implements 
of war destined directly or indirectly to an aggressor. 

(d) It may preémpt sequestered property on payment of the fair market 
value. 

(e) It shall not subject persons to treatment more severe than would be 
justified by the rules governing belligerent rights and duties in relation to 
neutrals. 


ARTICLE 8 


A defending State or a co-defending State may take or send seized or 
captured vessels or cargoes to a port of its own or of any defending State, 
co-defending State or supporting State. 


ARTICLE 9 


A State assumes the status of a co-defending State by giving notice of that 
fact to all other States. 


PART IV. SUPPORTING STATES 


ARTICLE 10 


By becoming a supporting State, a State acquires the right to discriminate 
against the aggressor, but it may not do any act to the detriment of States 
other than the aggressor unless such act would be lawful if done by a defend- 
ing or co-defending State. Against an aggressor, a supporting State has the 
rights which, if it were neutral, it would have against a belligerent. 


ARTICLE 11 


A State assumes the status of a supporting State by giving notice of that 
fact to all other States. 
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PART V. OTHER STATES 


ARTICLE 12 


À State which is not an aggressor, a defending State, a co-defending 
State, or a supporting State, does not, in its relations with the aggressor, 
have the duties which, if it were neutral, it would have to a belligerent, 
but, against the aggressor, it has the rights which, if it were a neutral, it 
would have against a belligerent. 


ARTICLE 13 


Subject to the provisions of Articles 7 and 8, a State which is not an ag- 
gressor, a defending State, a co-defending State, or a supporting State, has, 
in its relations with a defending State, a co-defending State or a supporting 
State, the duties which, if it were neutral, it would have to a belligerent; and 
has against those States the rights which, if it were a neutral, it would have 
against a belligerent. 


PART VI. GENERAL 


ARTICLE 14 


Nothing in this Convention shall be deemed to excuse any State for a 
violation of the humanitarian rules concerning the conduct of hostilities, 
prescribed by international law or by a treaty to which it is a party. 


ARTICLE 15 


Nothing in this Convention shall be deemed to entitle any State to deprive 
an aggressor of territory, or to impair the political independence of an 
aggressor, as a penalty for the aggression. 


ARTICLE 16. 


The HIGH CONTRACTING PARTIES shall consult together to determine the 
time when the foregoing articles shall,cease to operate with reference to the 
aggression which brought them into operation. 
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RIGHTS AND DUTIES OF STATES IN CASE OF 
AGGRESSION 
INTRODUCTORY ARTICLE 


The HIGH CONTRACTING PARTIES agree to be bound, as between them- 
selves and in all situations in which the aggressor is a party to this Conven- 
tion, by the following provisions relating to the rights and duties of States in 
case of aggression. To the end that the application of these provisions may 
become universally accepted as a part of the law of nations, they invite all 
other States to adhere thereto. 


COMMENT 


This introductory article, which is cast in a form not unusual in inter- 
national agreements, seeks to make clear two propositions: 

First, the opening sentence indicates that the ensuing provisions are ac- 
cepted by the signatories not as an exposition of their view regarding the na- 
ture of the rights and duties already existing under international law, but as 
an agreement upon certain principles and rules by which in the future they 
are willing to have their conduct determined. This form of statement may 
be contrasted with that found in Article 1 of the Treaty on the Use of Sub- 
marines, signed at Washington on February 6, 1922, which reads: 


The Signatory Powers declare that among the rules adopted by civi- 
lized nations . . . the following are to be deemed an established part of 
international law. . . . (2 Hudson, International Legislation, p. 795.) 


The text adopted in the instant article of this Draft Convention makes 
plain at the outset that this Convention is applicable only when the ‘“‘ag- 
gressor”” (as that term is explained in Article 1 (d) infra) is a party to this 
Convention. In other words, this Convention does not purport to impose 
rules upon a nonsignatory. The Convention does not seek to declare what 
the rights of States may be under international*law in comparable factual 
situations to which its terms would not be applicable. 

Second, the concluding sentence of this article indicates the desire of the 
signatories that the ensuing principles and rules should be generalized in their 
application. To this end they extend an invitation to all States not parties 
to the Convention, to adhere thereto. Such an invitation is justified by the 
steady growth of the conviction that a resort to force in defiance of legal 
obligation is a matter of concern to all States of the world whether or not they 
be directly involved in the controversy. 

It was this point of view which inspired Article 8 of the 1907 Hague Con- 
vention for the Pacific Settlement of International Disputes: 

. . . the Contracting Powers deem it expedient and desirable that 
one or more Powers, strangers to the dispute, should, on their own 
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initiative and as far as circumstances may allow, offer their good offices 
or mediation to the States at variance. 

Powers strangers to the dispute have the right to offer good offices or 
mediation even during the course of hostilities. 

The exercise of this right can never be regarded by either of the parties 
in dispute as an unfriendly act. 


According to the Report of the Third Commission of the First Hague Con- 
ference of 1899: 


L’usage des bons offices et de la médiation trouve sa justification 
générale dans les rapports qui lient les uns aux autres les membres d’une 
société internationale composée d’Etats civilisés, dans le caractére d’une 
mesure extréme que revét la lutte armée comme moyen de solution des 
différends internationaux, dans l'intérêt général qui s'attache au 
maintien de la paix. (Conférence internationale de la paix, La Haye, 18 
Mai~29 Juillet, 1899, p. 102.) 


Mr. Holls, American delegate and member of the Third Commission, ad- 
duced a gloss upon this same thought: 


Modern States cannot remain indifferent to international conflicts, 
no matter where they may arise, and who may be the parties. Under 
present conditions, war, though between two States only, must be re- 
garded as an international evil, which should be prevented wherever 
possible, by international means. (Holls, The Peace Conference at The 
Hague (1900), p. 181.) 


The same principle is stated in Article 11 of the Covenant of the League of 
Nations: 


1. Any war or threat of war, whether immediately affecting any of 
the Members of the League or not, is hereby declared a matter of con- 
cern to the whole League, and the League shall take any action that 
may be deemed wise and effectual to safeguard the peace of nations. . .. 

2. It is also declared to be the friendly right of each Member of the 
League to bring to the attention of the Assembly or of the Council any 
circumstance whatever affécting international relations which threatens 
to disturb international peace or the good understanding between na- 
tions upon which peace depends. ° 


Article 16 of the Covenant carries this principle still further by providing 
that “Should any Member of the League resort to war in disregard of its 
covenants . . . it shall ¿pso facto be deemed to have committed an act of 
war against all other Members of the League... .”’ According to the As- 
sembly Resolution of October 4, 1921: “The unilateral action of the default- 
ing State can not create a state of war: it merely entitles the other Members 
of the League to resort to acts of war or to declare themselves in a state of 
war with the covenant-breaking State. . . .” (League Doc. A. 14. 1927. 
Records of the Second Assembly, 1921, Plenary, pp. 426-427, 814.) 
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While these provisions make the principle in question relate only to the 
Members of the League inter sese, it should be recalled that the Covenant 
was drafted in the hope that the League membership would be universal. 
Moreover, Article 17 provides for the application of the Covenant to non- 
members (see p. 872 infra). On October 4, 1937, the Assembly of the League 
adopted a resolution proposed by the Argentine delegation which declares 
that 

In the event of war, or a threat of war, the League of Nations, while 
not delaying for that purpose its own action in virtue of the Covenant, 
shall take suitable steps and shall establish such contacts as may appear 
to be necessary to associate in its effort for the maintenance of peace 
those States which are not members of the League but are mutually 
bound . . . [by the Treaty for the Renunciation of War as an Instru- 
ment of National Policy of 1928 and the Argentine Anti- War Pact of 
1933], the common aim of which is to maintain peace. (Official Journal, 
1937, Special Supp. No. 168, pp. 35-36.) 


On July 16, 1937, Secretary of State Hull made a public statement in the 
course of which he declared: 

Unquestionably there are in a number of regions tensions and strains 
which on their face involve only countries that are near neighbors but 
which in ultimate analysis are of inevitable concern to the whole world. 
Any situation in which armed hostilities are in progress or are threatened 
is a situation wherein rights and interests of all nations either are or may 
be seriously affected. There can be no serious hostilities anywhere in 
the world which will not one way or another affect interests or rights or 
obligations of this country. (United States Department of State, Press 
Releases, July 17, 1937, p. 4 


This statement was communicated by the Government of the United States 
to other Governments. The replies of fifty-eight Governments have been 
published by the Department of State. Fundamental Principles of Inter- 
national Policy, Publication No. 1079 (1937). While the nature of these re- 
plies varies, they reveal in general an acceptance of the point of view set forth 
in that part of Secretary Hull’s statement Which has been quoted. 

In view of these and similar expressions of governmental opinion over the 
course of four decades, it does not seem unreasonable to predicate a general 
concern of the international community in the consequences of the types of 
breaches of international law which are here under consideration. Given 
that common concern, it seems desirable to facilitate in every possible way a 
common agreement upon the rights and duties of States in the cases covered 
by this Draft Convention. 
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PART I. USE OF TERMS 
ARTICLE 1 


[As the terms are used in this Convention:] 
(a) A “State” is a member of the community of nations. 


COMMENT 


This has become a standard provision in the drafts of the Research and 
does not require further comment. 


[As the terms are used in this Convention:] 
(b) A State’s ‘‘territory” comprises its land and territorial waters, and 
the air space above them. 


COMMENT 


This explanation of the use of the term “territory” is substantially identi- 
cal with that found in Article 1 (c) of the Draft Convention on Extradition, 
adopted by the Research in 1935; see the comment on that article of that 
Convention (29 American Journal of International Law (1935), Supplement, 
p. 68). See also Article 1 (d) and comment of the Draft Convention on 
Jurisdiction with Respect to Crime (zbid., p. 470). 


[As the terms are used in this Convention:] 

(c) “Aggression” is a resort to armed force by a State when such resort 
has been duly determined, by a means which that State is bound to accept, 
to constitute a violation of an obligation. 


COMMENT 


The important terms selected for purposes of this Draft are “aggressor,” 
“defending State,” ‘“co-defending State” and “supporting State.” The 
term “aggression,” as used in the instant paragraph, has been chosen to fa- 
cilitate drafting and as a derivative of “‘aggressor.”’ The terms “aggressor” 
and “aggression” are used here because they are the ones which find most 
extensive support in current literature and diplomatic usage. They are open 
to the objection that they have acquired a “psychic fringe” but they must 
be read here in the light of the explanation given in the Introductory Com- 
ment, supra. | 

The following quotations are merely illustrative of numerous official 
uses of the terms “aggression” and “aggressor.” The illustrations included 
here show the use of the terms in treaties to which 65 States are or have been 
parties, in official statements or communications of the governments of 24 
States, and in official statements or declarations by officials of 28 States: 
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USE or THE TERMS “ÅGGRESSION,” “AGGRESSOR,” ETC., IN TREATIES 


The Covenant of the League of Nations, 1919: 


Art. 10. The Members of the League undertake to respect and pre- 
serve as against external aggression [Fr. agression] the territorial in- 
tegrity and existing political independence of all Members of the League. 
In case of any such aggression [Fr. agression] or in ease of any threat or 
danger of such aggression [Fr. agression] the Council shall advise upon 
the means by which this obligation shall be fulfilled. (1 Hudson, 
International Legislation, p. 7.) 


The following 63 States are or have been members of the League: Abyssinia, 
Afghanistan, Albania, Argentine Republic, Australia, Austria, Belgium, 
Bolivia, Brazil, British Empire, Bulgaria, Canada, Chile, China, Colombia, 
Costa Rica, Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecua- 
dor, Egypt, El Salvador, Estonia, Finland, France, Germany, Greece, Guate- 
mala, Haiti, Honduras, Hungary, India, Iran, Iraq, Irish Free State, Italy, 
Japan, Latvia, Liberia, Lithuania, Luxembourg, Mexico, Netherlands, New 
Zealand, Nicaragua, Norway, Panama, Paraguay, Peru, Poland, Portugal, 
Rumania, Siam, South Africa, Spain, Sweden, Switzerland, Turkey, U.S.S.R., 
Uruguay, Venezuela, Yugoslavia. 


Treaty of Friendship and Security between Persia and Turkey, Teheran, 
April 22, 1926: 
[Trans.] Art. 3. Each of the two Contracting Parties undertakes 
not to engage in any aggression [Fr., agression] against the other... . 
(106 League of Nations, Treaty Series, p. 261.) 
See also Treaty of Friendship and Security between Persia and Afghanistan, 
November 27, 1927 (107 ibid., p. 433). 


Treaty of Non-Aggression between Lithuania and the U.S.S.R., Moscow, 
September 28, 1926: 

[Trans.] Art. 3. Each of the two Contracting Parties undertakes 
to refrain from any act of aggression whatsoever against the other 
Party. (60 zbed., p. 153.) . 

See also similar articles in treaties concluded between the U.S.S.R. and the 
following: Persia, Oct. 1, 1927 (112 ibid., p. 275); Afghanistan, June 24, 1931 
(157 ibid., p. 371); Finland, Jan. 21, 1932 (157 ibid., p. 393); Latvia, Feb. 5, 
1932 (148 ibid., p. 113); Estonia, May 4, 1932 (131 ibid., p. 297); Poland, 
July 25, 1932 (136 ibid., p. 41); France, Nov. 29, 1932 (157 ibid., p. 411); 
Italy, Sept. 2, 1933 (148 ibid., p. 319); France, May 2, 1935 (167 ibid., p. 395); 
China, Aug. 21, 1937 (181 ibid., p. 101). 

Treaty of Guarantee between Poland and Rumania, January 15, 1931: 

[Trans.] Art. 1. Poland and Rumania undertake reciprocally to 
respect and maintain their present territorial integrity and political 


independence against all external aggression [Fr., agression]. (115 
ibid., p. 173.) 
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See also treaties between: Rumania and Turkey, October 17, 1933 (165 
ibid., p. 273); Turkey and Yugoslavia, November 27, 1933 (161 ibid., p. 229); 
and Greece, Turkey, Rumania, and Yugoslavia, ‘Protocol Annex,” Febru- 
ary 9, 1934 (153 ibid., p. 153). 


Convention defining Aggression, between Afghanistan, Estonia, Latvia, 
Persia, Poland, Rumania, Turkey and the U.S.S.R., July 3, 1933: 


Art.1. Chacune des Hautes Parties contractantes s’engage à accepter 
dans ses rapports mutuels avec chacune des autres et à partir du jour 
de la mise en vigueur de la présente convention la définition de l’agression 
telle qu’elle a été expliquée dans le rapport du Comité pour les questions 
de sécurité en date du 24 mai 1933 (Rapport Politis), à la Conférence 
pour la réduction et la limitation des armements, rapport fait à la suite 
de la proposition de la délégation soviétique. 

Art. 2. En conséquence, sera reconnu comme agresseur dans un 
conflit international, sous réserve des accords en vigueur entre les parties 
en conflit, PEtat qui, le premier, aura commis l’une des actions sui- 
vantes: . . . (147 League of Nations, Treaty Series, p. 70.) 


See also the identical provisions in the Convention defining Aggression be- 


tween Czechoslovakia, Rumania, Turkey, the U.S.S.R. and Yugoslavia, 
July 4, 1933 (148 ibid., p. 211). 


Anti-War Treaty of Non-Aggression and Conciliation between Argentina, 
Brazil, Chile, Mexico, Paraguay and Uruguay, Rio de Janeiro, October 10, 
1933: 

[Trans.] Art. 1. The high contracting parties solemnly declare that 
they condemn wars of aggression [Sp., agresión; Port., agressão] in their 
mutual relations or in those with other states. . . . (United States 
Department of State, Treaty Serzes, No. 906; 163 League of Nations, 
Treaty Series, p. 393; 6 Hudson, op. cit., p. 448.) 


Up to November 1, 1938, this treaty.had been ratified, or acceded to, by: 
Argentina, Bolivia, Brazil, Bulgaria, Chile, Colombia, Cuba, Czechoslovakia, 
Dominican Republic, Ecuador, EI Salvador, Guatemala, Haiti, Honduras, 
Italy, Mexico, Nicaragua, Norway, Panama, Peru, Rumania, United 
States of America, Uruguay and Yugoslavia. Up to November 1, 1938, 
this treaty had been adhered to, subject to ratification, by Costa Rica. 
Up to November 1, 1938, the following made accessions, for which an instru- 
ment has not yet been deposited: Greece, Portugal, Spain and Turkey. 


Treaty of Arab Brotherhood and Alliance between Sa’udi Arabia and Iraq, 
April 2, 1936: 

Art. 4. In the event of an act of aggression being committed against 
either High Contracting Party by a third State . . . and . . . in the 
event . . . of a sudden act of aggression . . . the High Contracting 
Parties shall consult together regarding the measures which shall be 
taken . . . to repel the said aggression. 

The following shall be deemed acts of aggression: [Four specifications 
here follow.] (174 League of Nations, Treaty Series, p. 133.) 
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Joint Note addressed by the British and French Governments to the Bel- 
gian Government relating to their release of the latter from all its obligations 
towards them resulting either from the Locarno Treaty of 1925 or the ar- 
rangements drawn up at London on March 19, 1936, Brussels, April 24, 1937: 


3. The said Governments have taken note of the views which the 
Belgian Government has itself expressed concerning the interests of 
Belgium, and more particularly: 

(1) The determination expressed publicly . . . by the Belgian Gov- 
ernment: (a) to defend the frontiers of Belgium with all its forces against 
any aggression or invasion, and to prevent Belgian territory from being 
used, purposes of aggression against another State. . . . (178 ibid., 


p. 187 


Use or THE TERMS “AGGRESSION,” “AGGRESSOR,” ETC., IN OFFICIAL 
STATEMENTS OR COMMUNICATIONS OF GOVERNMENTS 


Argentine Government (1936): “The previous determination of the ag- 
gressor in each case and according to circumstances should be laid down as a 
condition of all sanctions.” (League of Nations, Official Journal, 1936, 
Spec. Supp. No. 154, p. 13.) 


Bulgarian Government (Oct. 9, 1936): [Trans.} “. . . whenever the 
Council decides, as a result of the breach of the Covenant, to recommend to 
the States Members the adoption of sanctions against an aggressor, it will 
designate the States which are to apply these measures. ...” (Ibid., p. 32.) 


Chinese Government (Aug. 27, 1936): “It is the opinion of the Chinese 
Government that, whenever there is a threat or danger of external ag- 
gression or war, more effective preventive means should be taken by the 
League... .” (Zbid., p. 30.) 


Colombian Government (1936): “The votes to be taken under Articles 10 
and 11 of the Covenant would not include the votes of the aggressor States 
or of the States constituting a danger of war.” (Zbid., p. 69.) 


Czechoslovak Government (Aug. 17, 1924): [Trans.] “. . . in the case of 
aggression, the Council of the League would have to decide by unanimous 
vote which party is responsible for the aggression. . . .”” (League of Nations, 
Oficial Journal, 1924, Spec. Supp. No. 26, p. 156.) 


Estonian Government (1936): “. . . it would be desirable to find methods 
of generalising and further defining . . . the system of treaties of non- 
aggression, both bilateral and collective.” (Ibid., No. 154, p. 75.) 


Finnish Government (Jan. 18, 1924):[Trans.] “It is clear from the provi- 
sions of the [Draft] Treaty that a State which is a party to a complementary 
agreement may refuse to carry out the obligation incumbent on it in virtue 
of this agreement as long as the Council has not succeeded in obtaining the 
unanimity required to decide, first, that there is a threat of aggression; 
secondly, which is the aggressor... .” (Ibid., No. 26, p. 182.) 


Frénch Government (1936): Emphasized ‘‘the necessity of making a new 
arrangement in regard to the Covenant by restricting to the Powers which 
are nearest, geographically or politically, to the Power that is attacked the 
risk involved by any military assistance rendered to a State that is a victim 
of aggression.”’ (Ibid., No. 154, p. 82.) 
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German Government (July 24, 1924): [Trans.] “The question who is the 
aggressor in a war—just like the question who is responsible for a war— 
cannot, as a rule, be answered according to the immediate and superficial 
features of the case... .” Ka No. 26, p. 147.) 


Iraq Government (1936): ‘ These regional agreements would specify 
the military measures each par ty would be prepared to take to assist another 
party the victim of aggression.” (Ibid., No. 154, p. 83.) 


Italian Government (Aug. 25, 1924): [Trans.] “. . . in most cases it will 
be extremely difficult . for the Council to decide . . . which party is 
the aggressor and which the victim ; for it is not easy to define what either in 
law or in fact constitutes aggression.” (Ibid., No. 26, p. 162.) 


Latvian Government (1986): “The obligations relating to non-aggression 
embodied not only in the League Covenant but also in many bilateral 
treaties and in certain important collective instruments might be developed 
and made still more definite. In this connection, special importance at- 
taches to the definition of aggression and the aggressor, the adoption of which 
would facilitate and justify collective action, both preventive and repres- 
sive, on the part of the League.” (Jbid., No. 154, p. 88.) 


Liberian Government (Sept. 15, 1936): “It would therefore appear that the 
structure of the Covenant needs no fundamental modification, but rather 
it should be literally enforced in every case of aggression against a Member 
State. . . .” (Ibid., p. 33.) 


Lithuanian Government (1936): “The Lithuanian Government desires, in 
this connection, to refer to the principles embodied in the Convention on 
Financial Assistance to be afforded to the victim of aggression.” (Ibid., 
p. 80.) 


New Zealand Government (1936): “We are prepared to take our collective 
share in the application, against any future aggressor, of the full economic 
sanctions contemplated by Article 16.” (Zbid., p. 79, footnote 1.) 


Panamanian Government (1986) : “In other words, a Member State [i.e., 

Italy] was declared to be an ‘aggressor’ by the League, and the latter decided 
to apply ‘sanctions’ against, that State in order to put an end to the aggres- 
sion. The ‘sanctions’ were ineffective in restraining the ‘aggressor.’ 
The ‘aggressor’ State, whose international personality and influence have 
been strengthened as a result of the ‘aggression’, continues to be a Member of 
the League . . . whereas the State ‘victim of aggression’, whose interna- 
tional personality has been reduced to a mere shadow, continues to take an 
active part in the work of the League.” (Ibid., p. 77.) 


Polish Government (Aug. 16, 1924): [Trans.] “It is evident that the first 
decision to be taken by the Council will be whether or not an act of aggression 
has been committed.” (lbid., No. 26, p. 153.) 


Portuguese Government (Aug. 1, 1924): [Trans.] “. . . it considers the 
guarantees afforded in case of aggression to be inadequate and the indispen- 
sable definition of what constitutes aggression to be insufficiently clear and 
definite. . . .” (Zbid., p. 150.) 
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Rumanian Government (Aug. 25, 1924): “It [the Draft Treaty] does not 
_ define the facts which constitute aggression. . . . It fails to provide for suffi- 
ciently rapid action in case of aggression. . . .”’ (Zbid., p. 163.) 


Siamese Government (Sept. 22, 1924): “Supposing that a European colony 
were the aggressor... . the proposed Treaty must provide for rendering 
by one mother-country of European assistance in the case of aggression with 
European forces by the colony of another mother-country.”’  (Zbid., p. 168.) 


Spanish Government (Aug. 4, 1924): [Trans.] “Further, even assuming 
that aggression is defined by the Council, one is inclined to think . . . that 
the economic or military action which followed would only be carried out 
slowly... .” (Jbid., p. 151.) 


Swedish Government (1936): ‘ Mention should be made in the first place 
of the preventive and mediatory action of political organs, general disarma- 
ment and the organisation of means of pressure to be employed against an 
aggressor State.” (Ibid., No. 154, p. 49.) 


U.S.S.R. Government (1936): ‘Independently of the question of the ap- 
plication of military sanctions to the aggressor State, the Council shall de- 
cide, by the majority indicated in paragraph II... .” (Zbid., p. 88.) 


Yugoslav Government (Aug. 7, 1924): [Trans.] “As any delay would place 
the aggressor State in a favorable situation as compared with its victim .. . 
the effect of intervention would thus be weakened.” (Ibid., No. 26, p. 152.) 


USE oF THE TERMS “AGGRESSION,” “AGGRESSOR,” ETC., IN OFFICIAL 
STATEMENTS OR DECLARATIONS OF OFFICIALS 


Belgium (M. Theunis) (1924) :". . . and I believe that no better guarantee 
could be found to assure the maintenance of peace than the certainty that 
aggression will invariably be opposed by a coalition of the civilised nations.”’ 
(League of Nations, Records of the Fifth Assembly, 1924, Plenary, Official 
Journal, Spec. Supp. No. 23, p. 60.) 


Brazil (M. de Mello-Franco) (1924):“‘. . . Moreover the American coun- 
tries that are Members of the League are not armed, and would in the event 
of aggression be unable to give any assistance to the country attacked, who- 
ever the aggressor might be.” (Ibid. p. 72.), 


Bulgaria (M. Mikof) (1933): “ It was, indisputably, a great contribu- 
tion to the solution of the problem of the determination of aggression. ...” 
(League of Nations, Records of the Conference for the Reduction and Limitation 
of Armaments, Series B: Minutes of the General Commission. IX. Disarma- 
ment. 1933. IX. 10. Vol. II, p. 552.) 


Chile (M. Villegas) (1924): “We all realise that this debate on arbitration, 
security, disarmament, and mutual assistance in cases of unjust aggres- 
sion... . is at the present time of more immediate and urgent concern to 
ae 7 (League of Nations, Cucra Journal, 1924, Spec. Supp. No. en 
p. 75 


China (M. Wellington Koo) (1 933): “In the case of aggression, time was an 
important element, and delay usually worked in favour of the aggressor and 
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to the detriment of the victim of aggression.” (League of Nations, Records 
of the Conference for the Reduction and Limitation of Armaments. IX. Dis- 
armament. 1933. IX. 10. Vol. II, p. 551.) 


Denmark (M. Munch) (1932): “The fact that an aggressor State would 
not have them available immediately would in any case be a great advantage 
to the country that had been attacked... .” (Ibid., IX. Disarmament. 
1932. IX. 64. Vol. I, p. 71.) 


Ethiopia (M. Taezaz) (1936): [Trans.] “It [the League] will rather con- 
fine itself to exhortations and prayers, to threats, even to offering economic 
or other advantages to the aggressor at the expense of the victim, and to 
showing such hesitation as to encourage the aggressor.” (League of Nations, 
Official Journal, 1936, Spec. Supp. No. 155, p. 83.) 


Finland (M. Enckell) (1924): “. . . but we believe that, as at present 
worded, Article 10 [of the Geneva Protocol] affords an aggressor State the 
opportunity of evading the immediate consequences of presumption of 
aggression. ...” (Lbid., No. 28, p. 210.) 


France (M. Herriot) (1924): “I would further observe that Article 3 of the 
draft Treaty [of Mutual Assistance] covers not merely actual war but policies 
likely to lead to war—-not merely aggression, but the threat of aggression.” 
(Ibid., p. 52.) 


Germany (M. Nadolny) (1988): “. . . it was. . . highly desirable, in the 
interest of peace, that the problem of the definition of the aggressor should be 
settled by common agreement.” (League of Nations, Records of the Con- 
ference for the Reduction and Limitation of Armaments. IX. Disarmament. - 
1933. IX. 10. Vol. II, p. 549.) 


Great Britain (Mr. Anthony Eden) (1936): “The value of agreements 
for collective action, as a deterrent to an aggressor, depends largely on the 
certainty that they will be applied. The uncertainty of the operation of 
wider and more ambitious schemes may tempt an aggressor to hazard the 
risk that they will not be operated.” (League of Nations, Records of the 
Seventeenth Assembly, 1936, Plenary, Official Journal, Spec. Supp. No. 155, 


p. 46.) eae” 


Greece (M. Politis) (1924): “We may even visualise the possibility of the 
aggressor State being rich in raw materiajs, a country with vast exports. . . .” 
(League of Nations, Official Journal, Spec. Supp. No. 23, p. 69.) 


. Hungary (M. de Barcza) (1988): “. . . supported the view of the delega- 
tions which had questioned the advisability of laying down beforehand too 
strict criteria for the determination of the aggressor. . . .” (League of 
Nations, Records of the Conference for the Reduction and Limitation of Arma- 
ments. IX. Disarmament. 1938. IX. 10. Vol. IT, p. 551.) 


India (The Maharajah of Bikaner) (1924): “. . . we feel that the guaran- 
tees [contained in the Draft Treaty of Mutual Assistance] are so illusory that 
effective disarmament would leave a sense of insecurity which might revive 
the spirit of + (League of Nations, Official Journal, Spec. Supp. 


No. 23, p. 66.) 
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Italy (M. Schanzer) (1924): ce It [the Italian Government] had also 
pointed out the difficulty which would arise in determining the aggressor. 
.’ League of Nations, Arbitration, Security, and Reduction of Arma- 
ments; Extracts from the Debates of the Fifth Assembly, C. 708. 1924. IX., p. 144.) 


Japan (M. Adaici) (1924): “But what is so illogical and unjust is that any 
party should incur the risk of being declared the aggressor because it takes 
action when flagrant injustice has given rise to disputes between the Mem- 
bers of the League and the latter has categorically refused . . . to deal with 
the matter.” (Ibid., p. 111.) 


Netherlands (Jonkheer J. Loudon) (1924): “Security was to take the form 
of sanctions against the aggressor State . . . while disarmament, which, in 
the absence of any guarantee of security against aggression, had hitherto 
been only too likely to remain a dead letter. . . .’ (League of Nations, 
Official Journal, 1924, Spec. Supp. No. 23, p. 200.) 


Panama (M. Garay) (1924): “Though we have long since solved the funda- 
mental problem of our security, and its corollary, disarmament, that is no 
reason why we should ignore the troubles of other nations or turn a deaf ear 
to the countries that are still groaning beneath the burden of taxation im- 
posed upon them by the armed peace and the fear of further aggression.”’ 
(Ibid., p. 68.) 


Poland (M. Skrzynski) (1924): “By establishing compulsory arbitration 
it [i.e., the Geneva Protocol} condemns every war of aggression as an inter- 
national crime.” (Ibid., p. 223.) 


Rumania (M. Comnène) (1924): “Rumania, who has experienced in the 
course of her history all the horrors of invasion and aggression. . . ’  (Ibid., 


p. 223.) 


Spain (M. Alvarez del Vayo) (1936): [Trans.] “The formula [of collective 
security] in itself is perfect: a State is the victim of aggression at the hands of 
another State, which is declared the aggressor.”  (Ibid., No. 155, p. 48.) 


Sweden (M. Branting) (1924): “The provisions concerning sanctions . . . 
are not intended to introduce new principles, but merely to render the prin- 
ciples of the Covenant more effective in application . . . by determining 
who is the aggressor.” (Ibid., No. 23, p. 220.) 


Switzerland (M. Burckhardt) (1924): “. . . the system of presumptions 
suggested . . . would simplify the task of the authority entrusted with the 
duty of determining the aggressor... ’ (League of Nations, Arbitration, 
Security, and Reduction of Armaments, Extracts from the Debates of the Fifth 
Assembly, C. 708. 1924. IX., p. 85.) 


Turkey (Tevfik Rustu Bey) (1932): “A nation that was resolved to live 
would always . . . find the means of defending itself against an unjustified 
attack on the part of an aggressor. What was wanted was to diminish . 
the inclination and the capacity of States to commit aggression.” (Leag ue 
‘of Nations, Records of the Conference for the Reduction and Limitation of 
Armaments. IX. Disarmament. 1932. IX. 64. Vol. I, p. 60.) 
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U.S.S.R. (M. Maxim Litvinoff) (1936): “But the aggressor . . . is accessi- 
ble only to the voice of a policy no less firm than his own, and to a cold cal- 
culation of the relative strength of forces.” (League of Nations, Official 
Journal, 1936, Spec. Supp. No. 155, p. 61.) 


United States (President Roosevelt) (1939): “. . . But the mere fact that 
we rightly decline to intervene with arms to prevent acts of aggression does 
not mean that we must act as if there were no aggression at all. Words may 
be futile, but war is not the only means of commanding a decent respect for 
the opinions of mankind. There are many methods short of war, but 
stronger and more effective than mere words, of bringing home to aggressor 
governments the aggregate sentiments of our own people. 

“At the very least, we can and should avoid any action, or any lack of 
action, which will encourage, assist or build up an aggressor. We have 
learned that when we deliberately try to legislate neutrality, our neutrality 
laws may operate unevenly and unfairly—may actually give aid to an ag- 
gressor and deny it to the victim. The instinct of self-preservation should 
warn us that we ought not let that happen any more... .”’ (Annual Mes- 
sage to the Congress, Jan. 4, 1939, 84 Congressional Record, Pt. I, p. 74.) 


Uruguay (M. Guani) (1924): “The States of Latin America cannot . . . 
remain indifferent to the magnificent effort . . . which will . . . brand 
aggression as an international crime.” (League of Nations, Official Journal, 
1924, Spec. Supp. No. 23, p. 224.) 


Yugoslavia (M. Koumanoudi) (1924): “Moreover, the aggressor must be 
persuaded that his criminal attempt is inevitably doomed to failure. . . .” 
(Ibid., p. 212.) 


For the use of the terms in recent literature, see, in general, Quincy Wright, 
“The Concept of Aggression in International Law,” 29 American Journal of 
International Law (1935), p. 373, and literature there cited, especially in foot- 
notes 3-7. See also Bibliography in 6 Hudson, International Legislation, 
p. 411. 

In Article 1(d) the term “defending State” is used to describe the “vic- 
tim” or “object” of aggression. Alternate pairs of terms which have been 
considered and rejected are. the following: 


law-breaking State ° defending State 
attacking State i attacked State 
offending State defending State 
unlawful belligerent lawful belligerent 
unlawful contender lawful contender 
treaty-breaking State defending State 
law-violating State law-observing State 
condemned State resisting State 


The term “belligerent” with various possible adjectives such as “unlaw- 
ful,” “illegal,” “aggressive,” ete., has been discarded because, as noted in the 
Introductory Comment, the subsequent articles of this Draft—in sharp 
contrast to the Draft Convention on Rights and Duties of Neutral States— 
are not framed upon the theory of belligerent rights. 


+ 
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The first part of the explanation of the use of this term refers to a violation 
of an obligation not to resort to armed force. In general such an obligation 
will be found in a treaty to which the State in question is a party. It may 
be, however, that there exists in customary international law a legal obliga- 
tion not to resort to armed force under certain circumstances. Where such 
an obligation exists and is violated and where the other requirements of this 
paragraph are met, there would be a case of “aggression” as the term is used 
in this Convention. A clear case of the application of this part of this para- 
graph would be one in which a member of the League of Nations resorted to 
war in violation of the agreement in Article 12 of the Covenant that it will 
not do so until three months after an arbitral award, a judicial decision or 
a report by the Council. Another case would be one in which Germany 
attacked France under circumstances not covered by one of the three excep- 
tions to the obligation in Article 2 of the Locarno Treaty whereby she agreed 
not to attack or “resort to war” against France. 

There are other cases which might be considered on the border line but 
which are excluded in this use of the term. The following are hypothetical 
examples of such excluded cases:. 

(i) The United States is a party to the Third Hague Convention of 1907, 
which, in Article I, provides that hostilities ‘‘must not commence without a 
previous and explicit warning, in the form either of a reasoned declaration 
of war or of an ultimatum with conditional declaration of war.” The 
United States goes to war without issuing an ultimatum or declaration of 
war; the United States has not committed an “aggression” within the mean- 
ing of this Convention. 

(ii) Japan is a party to the Washington Nine-Power Treaty of 1922, which 
in Article I provides that the parties will “respect the sovereignty, the inde- 
pendence, and the territorial and administrative integrity of China.” 
Japan, without justification, conquers and annexes Chinese territory; Japan 
has not committed an “aggression” within the meaning of this Convention. 

In neither of these two cases was the obligation referred to, a specific 
obligation not to resort to armed force. o 

In both of these cases, however, if the resort to “war” was also in violation 
of a specific obligation not to resort to armed force, and if the violation were 
duly determined, then the State would have committed an “aggression” 
within the meaning of this Convention. 

Despite the fact noted in the Introductory Comment that States have, 
over a long period, assumed obligations not to resort to war or to the use of 
force, the developments since 1919 have a special significance due particularly 
to the wide acceptance of the Covenant of the League of Nations and of the 
Pact of Paris. Although the latter instrument contained no provisions for 
procedures to determine a breach of its obligations, the Covenant did estab- 
lish detailed procedures of this character. Moreover, the steady increase in 
the number of treaties providing for compulsory processes of arbitration 
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or conciliation or other forms of adjustment, has created an opportunity for 
the preparation of a Draft Convention of the type set forth here. As illus- 
trative of the situation which formerly existed, the date 1890 may be taken. 
In 1890 it would not have been possible to characterize a State which went 
to war'as an “aggressor” in the instant sense of that term, no matter what 
legal obligation the State had violated. There is a divergence of view in 
legal theory upon the point whether it was “lawful” for a State to go to war 
or whether its action was merely not regulated by law and therefore might 
be called “extra-legal.”’ Under either view, it was not possible to say in 
1890 that the resort to war was itself “unlawful.” (It might of course 
involve an illegal act, such as the violation of a treaty of guaranty or neu- 
tralization.) 

In 1937, the situation is different. States parties to the Covenant of the 
League of Nations, to the Pact of Paris and to other treaties have agreed 
that in certain cases a resort to war Is unlawful. 


But the whole situation . . . rests, and international law on 
the subj ect has been entirely built up, on the assumption that there is 
nothing illegitimate in the use of war as an instrument of national 
policy, and, as a necessary corollary, that the position and rights of 
neutrals are entirely independent of the.circumstances of any war which 
may be in progress. Before the acceptance of the Covenant, the basis 
of the law of neutrality was that the rights and obligations of neutrals 
were identical as regards both belligerents, and were entirely inde- 
pendent of the rights and wrongs of the dispute which had led to the 
war, or the respective position of the belligerents at the bar of world 
opinion. 

Now it is precisely this assumption which is no longer valid as 
regards states which are members of the League of Nations and parties 
to the Peace Pact. The effect of those instruments, taken together, is 
to deprive nations of the right to employ war as an instrument of na- 
tional policy, and to forbid the states which have signed them to give aid 
or comfort to an offender. As between such states, there has been in 
consequence a fundamental change in the whole question of belligerent 
and neutral rights. «The whole policy of His Majesty’s present Govern- 
ment (and, it would apptar, of any alternative government) is based 
upon a determination to comply with their obligations under the 
Covenant of the League and the Peace Pact. This being so, the situa- 
tion which we have to envisage in the event of a war in which we were 
engaged is not one in which the rights and duties of belligerents and 
neutrals will depend upon the old rules of war and neutrality, but one in 
which the position of the members of the League will be determined by 
the Covenant and the Pact. (Memorandum on the Signature of 
His Majesty’s Government in the United Kingdom of the Optional 
Clause of the Statute, Mise. No. 12 (1929), Cmd. 3452, p. 9; 25 American 
Journal of International Law (1931), Supplement, pp. 82, 89. ) 


‘The present situation having come into existence through the influence 
of such treaties as these, it may be useful to apply the concept of aggression 
to cases in which earlier treaties containing like obligations have been vio- 
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lated. Nevertheless, it is necessary to repeat that in attempting to set 
forth specific rules describing the legal relationships resulting from such 
violations, this draft speaks de lege ferenda. 

The following may be classed as obligations not to resort to armed force 
within the meaning of this paragraph: 


I. Treaties ConctupEp BEFORE 1914 
(a) Multipartite 


Convention respecting the Limitation of the Employment of Force for the 
Recovery of Contract Debts, October 18, 1907 (2 Malloy, Treaties, Conven- 
tions, International Acts, Protocols and Agreements between the United States 
and Other Powers (1910) [hereinafter cited as Malloy], p. 2254): 


Art. 1. The Contracting Powers agree not to have recourse to armed 
force for the recovery of contract debts claimed from the Government of 
one country by the Government of another country as being due to its 
nationals, 

This undertaking is, however, not applicable when the debtor State 
refuses or neglects to reply to an offer of arbitration, or, after accepting 
the offer, prevents any ‘‘Compromis” from being agreed on, or, after 
the arbitration, fails to submit to the award. 


The following States had ratified or adhered to this treaty by September, 
1938: Austria, China, Denmark, El Salvador, Finland, France, Germany, 
Great Britain, Guatemala, Haiti, Hungary, Japan, Liberia, Netherlands, 
Nicaragua, Norway, Panama, Portugal, Russia, Spain, United States. 


(b) Bipartite 


Treaty of Peace and Friendship, Guatemala and Salvador, July 4, 1839 
(Manning, Arbitration Treaties Among the American Nations (1924), p. 18): 


Art. 3. They likewise agree that they will not declare war nor com- 
mit any positive act of hostility against each other, for any cause or pre- 
text, not even for the alleged violationeof the whole or a part of this 
treaty, without having previously presented claims and asked due ex- 
planations of the offense, grievarice, or damage that may give rise to 
the complaint; and in the unexpected case that the explanations asked 
should be denied or should not satisfy the offended state, they shall 
jointly appoint another state as mediator. Should either party fail to 
comply with what is herein stipulated, it shall be answerable to the 
other for all the expenses, damages, and losses that the war may occasion 
to the same. 


Similar provisions are contained in the following treaties: Guatemala and 
Nicaragua (July 24, 1839, ibid., p. 19); Chile and Costa Rica (June 20, 1857, 
ibid., p. 35); Honduras and Salvador (March 31, 1878, ibid., p. 114); Guate- 
mala and Nicaragua (Dec. 27, 1883, ibid., p. 134); Honduras and Salvador 
(Jan. 19, 1895, %bid., p. 221). 
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Treaty of Peace, Friendship, Commerce ‘and Navigation, Argentina and 
Chile, August 30, 1855 (cbid., p. 33): 


Art, 89. ... and they agree to reserve the questions which have 
arisen, or may hereafter arise upon this matter [boundary], in order to 
discuss them pacifically and amicably afterwards, without ever having 
recourse to violent measures, and in case a complete settlement should 
not be arrived at, to submit the decision to the arbitration of a friendly 
nation. 


Treaty of Peace and Friendship, Guatemala and Honduras, February 18, 
1856 (cbid.): 


Art. 10... . Furthermore, they establish as a permanent rule of 
conduct, that in no event will they levy war against each other, nor 
consent that any hostile operations may be carried on or offense be given 
within the territory of one against the other under any pretext or motive; 
and in case any differences should occur, they will make to each other 
adequate explanations, and have recourse, if they should not be able to 
agree, to the arbitration of some government of a friendly nation. 


Similar provisions are contained in the following treaties: Costa Rica, Guate- 
mala, Honduras, Nicaragua and Salvador (Feb. 28, 1876, tbid., p. 109); Hon- 
duras and Nicaragua (March 13, 1878, ibid., p. 118); Salvador and Venezuela 
(Aug. 27, 1883, ibid., p. 133). 


Treaty of Friendship, Commerce and Navigation, Ecuador and New 
Granada, July 9, 1856 (zbzd., p. 34): 


Art. 3. If, unfortunately, at any time the relations of friendship and 
good understanding, which now happily exist between the two republics 
and which it is the object of the present treaty to render durable, should 
be interrupted, the contracting parties solemnly pledge themselves not 
to appeal to the grievous recourse of arms before exhausting that of 
negotiation, explanations being required and given respecting the griev- 
ances which one party may consider it has received from the other, or 
respecting the differences which may arise between them; and not until 
the reparation shall have been expressly refused, which a neutral and 
friendly power, selected as arbitrator, has, in view of the allegations or 
explanations of motives, and the replies of both parties to the dispute, 
declared to be due. 


Treaty of Friendship, Commerce and Navigation, Peru and Venezuela, 
April 1, 1859 (zbid., p. 48): 


Art. 39. ... Fifthly. Neither of the contracting parties shall 
declare war against the other, nor order or authorize acts of reprisal or 
hostility, except in case the other shall make impossible a settlement 
through diplomatic channels or the arbitral decision of a friendly 
government. 


Treaty of Peace, Friendship and Commerce, Guatemala and Nicaragua, 
September 20, 1862 (:bid., p. 56): 
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Art. 7. The two republics agree that in no case shall there be war 
between them; and should any differences arise, proper explanations shall 
first be given, recourse being had eventually, failing mutual agreement, 
to the arbitration of the government of some friendly nation. 


Similar provisions are contained in the following treaties: Honduras and 
Nicaragua (Dec. 16, 1865, ibid., p. 68); Nicaragua and Salvador (March 17, 
1868, ibid., p. 71); Costa Rica and Nicaragua (July 30, 1868, ibid., p. 77); 
Guatemala and Nicaragua (Feb. 13, 1874, ibid., p. 98): 


Boundary Treaty, Argentina and Bolivia, July 9, 1868 (zbid., p. 77). 


Art. 19. The contracting parties undertake to employ all pacific and 
conciliatory measures, in the most fraternal manner, to adjust any 
questions or differences which may arise between them, and if, unfor- 
tunately, war should break out, hostilities will not commence between 
the countries without previous reciprocal notification six months before 
a rupture, accompanied by a manifesto indicating the causes of the 
declaration of war. The question of boundaries will never be a question 
of war, but of friendly convention or of arbitration. . . 


Treaty of Friendship, Commerce and Navigation, Colombia and Peru, 
February 10, 1870 (cbid., p. 84): 


Art. 32. The two republics agree that if the friendly relations þe- 
tween them should, unfortunately, be interrupted, they will not appeal 
to arms until negotiation shall have been exhausted, and all hopes of 
obtaining, by that means, due satisfaction shall have been lost. 


In general, in all cases of controversy in which the two contracting 
parties may not be able to arrive at any settlement by diplomatic means, 
they shall have recourse to an arbitrator for a peaceful and definitive 
arrangement of their differences, and neither of them shall declare war 
or authorize acts of reprisal against the other, except in the event of a 
refusal to submit to the decision of a friendly power, or to fulfill the 
sentence which may be issued. 


Similar provisions are contained in the following treaties: Argentina and 
Peru (March 9, 1874, ibid., p. 99); Nicaragua and Peru (October 9, 1879, 
ibid., p. 114); Colombia and Peru (August 6, 1898, ibid., p. 255). 


Treaty of Friendship, Commerce and Navigation, Ecuador and Salvador, 
March 29, 1890 (zbid., p. 190): 


Art. 1. All questions, whatever may be their nature, which may, in 
spite of the efforts which their respective governments shall constantly 
make to avoid them, arise between Ecuador and Salvador, and which 
cannot be settled in a friendly manner, shall be referred to arbitration. 
Consequently in no case, and on no ground whatever, can war be de- 
clared between the two nations. 


Similar provisions are contained in the treaty between Costa Rica and 
Ecuador (April 19, 1890, ibid., p, 191). 
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Treaty of Peace and General Arbitration, Costa Rica, Honduras, Nicaragua 
and Salvador, January 20, 1902 (zb7d., p. 305): 

Art. 11. The governments of the states in dispute solemnly agree not 
to perform any act of hostility, warlike preparation, or mobilization of 
forces, in order that the settlement of the difficulty or question by the 
means established in the present convention may not be interfered with. 

Treaty for the Advancement of Peace (Bryan Treaty) between the United 
States and Guatemala, September 20, 1913 (3 Malloy, p. 2666): 

Art. 1. ... They [the Parties] agree not to declare war or begin 
hostilities during such investigation and report. 

Identical provisions are contained in similar treaties concluded between the 
United States and Honduras, Nov. 3, 1913 (3 Malloy, p. 2690); Netherlands, 
Dec. 18, 1913 (4 tbid., p. 4504); Bolivia, Jan. 22, 1914 (3 ibid., p. 2499); Portu- 
gal, Feb. 4, 1914 (cbid., p. 2809); Costa Rica, Feb. 13, 1914 (ibid., p. 2545); 
Venezuela, Mar. 21, 1914 (zbid., p. 2865); Denmark, April 17, 1914 (zbid., 
p. 2556); Italy, May 5, 1914 (ibid., p. 2701); Norway, June 24, 1914 (cbid., 
p. 2745); Peru, July 14, 1914 (cbid., p. 2795); Brazil, July 24, 1914 (@brd., 
p. 2505); Chile, July 24, 1914 (cbzd., p. 2509); Uruguay, July 20, 1914 (zbid., 
p. 2860); Paraguay, Aug. 29, 1914 (zbzd., p. 2788); Great Britain, Sept. 15, 
1914 (ibid., p. 2642); Ecuador, Oct. 13, 1914 (zbid., p. 2575); Germany, May 
5, 1928 (4 Malloy, p. 4212); Finland, June 7, 1928 (¢bid., p. 4137); Austria, 
Aug. 16, 1928 (zbzd., p. 3945); Czechoslovakia, Aug. 16, 1928 (ibid, p. 4065); 
Poland, Aug. 16, 1928 (ibid., p. 4568); Albania, Oct. 22, 1928 (cbid., p. 3920); 
Lithuania, Nov. 14, 1928 (cbid., p. 4483); Yugoslavia, Jan. 21, 1929 (cbid., 
p. 4630); Bulgaria, Jan. 21, 1929 (bid., p. 3979); Hungary, Jan. 26, 1929 
(ibid., p. 4333); Ethiopia, Jan. 26, 1929 (ibid., p. 4122); Rumania, March 21, 
1929 (cbid., p. 4612); Estonia, Aug. 27, 1929 (¢bid., p. 4118); Egypt, Aug. 27, 
1929 (bid., p. 4096); Latvia, Jan. 14, 1930 (bid., p. 4413); Greece, June 19, 
1930 (zbid., p. 4288). 


Treaty for the Advancement of Peace (Bryan Treaty) between the United 
States and France, Septeriber 15, 1914 (3 Malloy, p. 2587): 

Art. 1. ... The High Contracting Parties agree not to resort, with 
respect to each other, to any act of force during the investigation to be 
made by the Commission and before its report is handed in. 

Identical provisions are contained in similar treaties concluded between the 
United States and China, Sept. 15, 1914 (ibid., p. 2514); Spain, Sept. 15, 
1914 (zbed., p. 2841); Russia, Oct. 1/Sept. 18, 1914 (ibid., p. 2815); Sweden, 
Oct. 13, 1914 (1bid., p. 2854); Belgium, March 20, 1929 (4 ibid., p. ee 
Luxemburg, April 6, 1929 (bid., p. 4438). 


Il. Treaties ConcLupeEpd SINCE 1919 
(a) Multipartite 


Covenant of the League of Nations: 
The High Contracting Parties, in order to promote iecaamonal CO- 
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operation and to achieve international peace and security by the accept- 
ance of obligations not to resort to war, . .. 

Art. 12. (1) The Members of the League agree that if there should 
arise between them any dispute likely to lead to à rupture they will 
submit the matter either to arbitration or judicial settlement or to 
enquiry by the Council, and they agree in no case to resort to war until 
three months after the award by the arbitrators or the judicial decision 
or the report by the Council. . . . 

Art. 13. ... (4) The Members of the League agree that they will 
carry out in full good faith any award or decision that may be rendered, 
and that they will not resort to war against a Member of the League 
which complies therewith. In the event of any failure to carry out such 
an award or decision, the Council shall propose what steps should be 
taken to give effect thereto. 

Art. 15... . (6) If a report by the Council is unanimously agreed 
to by the members thereof other than the Representatives of one or more 
of the parties to the dispute, the Members of the League agree that they 
will not go to war with any party to the dispute which complies with the 
recommendations of the report... . 


The Members of the League of Nations were, on September 21, 1938: 
Afghanistan, Albania, Argentine Republic, Australia, Belgium, Bolivia, 
Bulgaria, Canada, Chile! China, Colombia, Cuba, Czechoslovakia, Den- 
mark, Dominican Republic, Ecuador, Egypt, El Salvador? Esthonia, Ethio- 
pia, Finland, France, Great Britain, Greece, Haïti, Hungary, India, Iran, 
Iraq, Ireland, Italy,’ Latvia, Liberia, Lithuania, Luxemburg, Mexico, Nether- 
lands, New Zealand, Norway, Panama, Peru, Poland, Portugal, Rumania, 
Siam, South Africa, Spain, Sweden, Switzerland, Turkey, U.S.S.R., Uruguay, 
Venezuela,‘ Yugoslavia. (League Doc., Members of the League and Compo- 
sition of the Council, Sept. 21, 1938, p. 2.) 


Treaty to Avoid or Prevent Conflicts between the American States, May 3, 
1923 (United States Department of State, Treaty Series, No. 752): 


Art. 1. All controversies which for any cause whatsoever may arise 
between two or more of the High Contracting Parties and which it has 
been impossible to settle through diplontatic channels, or to submit to 
arbitration in accordance with existing treaties, shall be submitted for 
investigation and report to a Commission to be established in the man- 
ner provided for in Article IV. The High Contracting Parties under- 
take, in case of disputes, not to begin mobilization or concentration of 
troops on the frontier of the other Party, nor to engage in any hostile 
acts or preparations for hostilities, from the time steps are taken to con- 
vene the Commission until the said Commission has rendered its report 
or until the expiration of the time provided for in Article VII . .. 

- It is understood that in disputes arising between Nations which have 
no general treaties of arbitration, the investigation shall not take place in 


1 June 2, 1938, Chile—notice of withdrawal from the League. 

2 August 10, 1937, El Salvador—notice of withdrawal from the League. 
3 December 11, 1937, Italy—notice of withdrawal from the League. 
‘July 12, 1938, Venezuela—notice of withdrawal from the League. 
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questions affecting constitutional provisions nor in questions already 
settled by other. treaties. 


The following States had ratified or adhered to this treaty by November, 
1938: Brazil, Chile, Colombia, Costa Rica, Cuba, Dominican Republic, 
Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Meares aay 
Panama, Paraguay, Peru, United States, Uruguay, Venezuela. 


Convention of Inter-American Conciliation, January 5, 1929 (ibid., No. 780): 


Art. 12. The obligation set forth in the second sentence of the first 
paragraph of Article I of the Treaty of Santiago de Chile of May 3, 
1923, shall extend to the time when the final act referred to in the pre- 
ceding article is signed. 


The following States had ratified this treaty by November, 1938: Brazil, 
Chile, Colombia, Cuba, Dominican Republic, Ecuador, El Salvador, Guate- 
mala, Mexico, Haiti, Honduras, Nicaragua, Panama, Peru, United States, 
Uruguay, Venezuela. 


Geneva Protocol for the Pacific Settlement of International Disputes, Octo- 
ber 2, 1924 (2 Hudson, International Legislation, p. 1378): 


Asserting that a war of aggression constitutes a violation of this 
solidarity and an international crime; 

Art. 2. The signatory States agree in no case to resort to war either 
with one another or against a State which, if the occasion arises, accepts 
all the obligations hereinafter set out, except in case of resistance to acts 
of aggression or when acting in agreement with the Council or the As- 
sembly of the League of Nations in accordance with the provisions of 
the Covenant and of the present Protocol. 

Art. 8. The signatory States undertake to abstain from any act 
which might constitute a threat of aggression against another State. .. . 


This protocol never came into force. 


Treaty of Mutual Guarantee between Germany, Belgium, France, Great 
Britain and Italy (Locarno), October 16, 1925 (54 League of Nations, Treaty 
Series, p. 289): ° 


Art. 2. Germany and Belgium, and also Germany and France, mu- 
tually undertake that they will in no case attack or invade each other or 
resort to war against each other. 

This stipulation shall not, however, apply in the case of: 

(1) The exercise of the right of legitimate defence, that is to say, 
resistance to a violation of the undertaking contained in the previous 
paragraph or to a flagrant breach of Articles 42 or 43 of the said Treaty 
of Versailles, if such breach constitutes an unprovoked act of aggression 
and by reason of the assembly of armed forces in the demilitarised zone, 
immediate action is necessary: 

(2) Action in pursuance of Article 16 of the Covenant of the League 
of Nations: 

(3) Action as the result of a decision taken by the Assembly or by the 
Council of the League of Nations or in pursuance of Article 15, para- 
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graph 7, of the Covenant of the League of Nations, provided that in this 
last event the action is directed against a State which was the first to 
attack. 


Similar provisions are contained in treaties between: France and Rumania, 
June 10, 1926 (58 tbid., p. 225); France and Yugoslavia, Nov. 11, 1927 
(68 ibid., p. 373); Greece and Rumania, March 21, 1928 (108 ibid., p. 187). 
In an official Memorandum, dated March 7, 1936, and sent to the Belgian, 
British, French and Italian Governments, Reichsfiihrer Hitler asserted that: 


France has replied to the repeated friendly offers and peaceful as- 
surances made by Germany by infringing the Rhine Pact through a 
military alliance with the Soviet Union exclusively directed against 
Germany. In this manner, however, the Locarno Rhine Pact has lost 
its inner meaning [hat . . . seinen inneren Sinn verloren] and ceased in 
practice to exist [und praktisch aufgehört, zu existieren]. Consequently, 
Germany regards herself for her part as no longer bound by this dissolved 
treaty [diesen erloschenen Pakt]. (Great Britain. Parliament, Germany 
No.1 (1986), Memorandum by the German Governmentrespecting the Franco- 
Soviet Treaty, the Treaty of Locarno, and the Demilitarised Zone in the 
Rhineland, communicated to the Secretary of State for Foreign Affairs by 
the German Ambassador on March 7, 1936, Cmd. 5118, p. 5; for the 
German text, see: Berber, F. J., Locarno: eine Dokumentensammlung 
(1936), at p. 228.) 


Statement by the German representative, Joachim von Ribbentrop, at the 
Fifth Meeting of the 91st session of the League Council, March 19, 1936 
(London): 


The German Government therefore takes the view that the Franco- 
Soviet Treaty [of May 2, 1935], both in its letter and in its political 
meaning, is in contradiction to the Western-European security system 
of Locarno, and that, accordingly, the Rhine Pact of Locarno has been 
violated by the unilateral action of France and is thus, in point of fact, 
terminated. (League of Nations, Oficial Journal, April, 1936, p. 336.) 


Statement by the French Foreign Minister, Yvene Delbos, at the 17th As- 
sembly, September 26, 1936: À 


The Treaty of Locarno was repudiated on March 7, 1936, by Ger- 
many. (League of Nations, Oficial Journal, 1936, Spec. Supp. No. 155, 


p. 52 


Treaty for the Renunciation of War as an Instrument of National Policy, 
August 27, 1928 (United States Department of State, Treaty Series, No. 
796): 

. . . Convinced that all changes in their relations with one another 
should be sought only by pacific means and be the result of a peaceful 
and orderly process, and that any signatory Power which shall hereafter 
seek to promote its national interests by resort to war should be denied 
the benefits furnished by this Treaty; | 
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Hopeful that, encouraged by their example, all the other nations of 
the world will join in this humane endeavor and by adhering to the 
present Treaty as soon as it comes into force bring their peoples within 
the scope of its beneficent provisions, thus uniting the civilized nations 
of the world in a common renunciation of war as an instrument of their 
national policy. . .. 


Art. 1. The High Contracting Parties solemnly declare in the names 
of their respective peoples that they condemn recourse to war for the 
solution of international controversies, and renounce it as an instrument 
of national policy in their relations with one another. 

Art. 2 The High Contracting Parties agree that the settlement or 
solution of all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise among them, shall never be sought 
except by pacific means.. 


The following States had ratified. or adhered to this treaty by December, 
1988: Afghanistan, Albania, Australia, Austria, Belgium, Brazil, Bulgaria, 
Canada, Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, 
Danzig (Free City of), Denmark, Dominican Republic, Ecuador, Egypt, 
Estonia, Ethiopia, Finland, France, Germany, Great Britain, Greece, Gua- 
temala, Haiti, Hedjaz, Honduras, Hungary, Iceland, India, Iraq, Irish Free 
State, Italy, Japan, Latvia, Liberia, Lithuania, Luxemburg, Mexico, 
Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Persia 
[Iran], Peru, Poland, Portugal, Rumania, Siam, South Africa, Spain, Sweden, 
Switzerland, Turkey, United States, U.S.S.R., Venezuela, Yugoslavia. 


General Act: Pacific Settlement of International Disputes, September 26, 
1928 (93 League of Nations, Treaty Series, p. 343): 

Art. 33. The parties undertake to abstain from all measures likely to 
react prejudicially upon the execution of the judicial-or arbitral decision 
or upon the arrangements proposed by the Conciliation Commission 
and, in general, to abstain from any sort of action whatsoever which 
may aggravate or extend the dispute. 


The following States had accedéd to this treaty by September, 1938: Nether- 
lands, Sweden, Belgium, Great Britain, Canada, Australia, New Zealand, 
Irish Free State, India, Denmark, Estonia, Ethiopia, Finland, France, 
Greece, Italy, Latvia, Luxemburg, Norway, Peru, Spain, Switzerland, Tur- 
key. 

Argentine Anti-War Pact, October 10, 1983 (United States Department of 
State, Treaty Series, No. 906): 

The states designated below . . . to the end of condemning wars of 
aggression and territorial acquisitions that may be obtained by armed 
conquest, making them impossible and establishing their invalidity 
through the positive provisions of this treaty, and in order to replace 
them with pacific solutions based on lofty concepts of justice and 
equity; ... 

Art. 1. The high contracting parties solemnly deolare that they 
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condemn wars of aggression in their mutual relations or in those with 
other states, and that the settlement of disputes or controversies of any 
kind that may arise among them shall be effected only by the pacific 
means which have the sanction of international law. 

Art. 2. They declare that as between the high contracting parties 
territorial questions must not be settled by violence, and that they will 
not recognize any territorial arrangement which is not obtained by 
pacific means, nor the validity of the occupation or acquisition of terri- 
tories that may be brought about by force of arms. 

Art. 13. From the initiation of the conciliatory procedure until the 
expiration of the period fixed by the commission for the parties to make 
a decision, they must abstain from any measure prejudicial to the exe- 
cution of the agreement that may be proposed by the commission and, 
in general, from any act capable of aggravating or prolonging the 
controversy. 


The following States had ratified or adhered to this treaty by November, 
1988: Argentina, Bolivia, Brazil, Bulgaria, Chile, Colombia, Costa Rica, 
Cuba, Czechoslovakia, Dominican Republic, Ecuador, El Salvador, Guate- 
mala, Haiti, Honduras, Italy, Mexico, Nicaragua, Norway, Panama, Peru, 
Rumania, United States, Uruguay, Venezuela, Yugoslavia. The following 
have signified their intention to accede: Greece, Portugal, Spain, Turkey. 


Convention to Coürdinate, Extend and Assure the Fulfillment of the Existing 
Treaties between the American States, signed at Buenos Aires, December 
23, 1936 (United States Department of State, Treaty Information, No. 89, 
p. 22): 


Art. 1. [Recites the obligations of the Treaty to Avoid and Prevent 
Conflicts between the American States, 1923; the Treaty for the Re- 
nunciation of War, 1928; the General Convention of Inter-American 
Conciliation, 1929; ‘the General Treaty of Inter-American Arbitration, 
1929; the Treaty of Non-Aggression and Conciliation, 1933 (the Ar- 
gentine Anti-War Pact)]; 

The High Contracting Parties reaffirm the obligations entered into to 
settle, by pacific means, controversies of an international character that 
may arise between them. 


The following States had ratified this. Convention by November, 1938: 
Argentina, Brazil, Chile, Colombia, Cuba, Dominican Republic, Ecuador, 
El Salvador, Guatemala Haiti, Honduras, Mexico, Nicaragua, Panama, 
Paraguay, United States. 


Additional Protocol relative to Non-intervention, Buenos Aires, December 
23, 1936 (United States Department of State, Treaty Series, No. 923): 


* Art. 1. The High Contracting Parties declare inadmissible the in- 
tervention of any one of them, directly or indirectly, and for whatever 
reason, in the internal or external affairs of any other of the Parties. 

The violation of the provisions of this Article shall give rise to mutual 
consultation, with the object of exchanging views and seeking methods 
of peacefuk adjustment. 
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As of November 1, 1938, the following States had ratified this treaty: Brazil, 
Chile, Colombia, Cuba, Dominican Republic, Ecuador, El Salvador, Guate- 
mala, Haiti, Honduras, Mexico, Nicaragua, Panama, United States, Vene- 
zuela. 


Eastern Pact of Friendship and Non-Aggression (Saadabad Treaty), signed 
July 8, 1937 by representatives of Iran, Afghanistan, Iraq and Turkey 
(United States Department of State, Treaty Information, No. 95, p. 33): 


Art. IV. Each of the high contracting parties undertakes, in relation 
to the other parties, to abstain in all cases, either alone or in conjunction 
with one or more third powers, from any act of aggression directed 
against one of the other high contracting parties. The following shall 
be considered as acts of aggression. . . 

The following shall not constitute acts of aggression. . . 

Art. VIII. The high contracting parties, having already recognized 
by virtue of the pact for the renunciation of war of August 27, 1928, 
that the regulation and solution of all differences or conflicts, of any na- 
ture or cause, which may arise between them, may not be adjusted 
except by pacific means, reaffirm this principle and declare that such 
differences shall be disposed of by such procedure as has been or will be 
provided by the high contracting parties. 


(b) Bipartite 


Convention of Arbitration and Conciliation between Germany and Sweden, 
August 29, 1924 (42 League of Nations, Treaty Series, p. 125): 


Art. 23. ... In the case of conciliation proceedings they shall re- 
frain from resorting to forcible measures of any kind until the expiration 
of the time-limit fixed by the Permanent Board of Conciliation for the 
acceptance of its proposals. 


Similar provisions are contained in treaties between the following States: 
Germany and Finland, March 14, 1925 (43 ibid., p. 347); Germany and The 
Netherlands, May 20, 1926 (66 tbid., p. 103). 


Arbitration Convention’ between Germany and Belgium (Locarno), October 
16, 1925 (54 ibid., p. 304): 


Art. 19. In any case, and particularly if the question on which the 
Parties differ arises out of acts already committed or on the point of 
commission, the Conciliation Commission or, if the latter has not been 
notified thereof, the arbitral tribunal or the Permanent Court of In- 
ternational J ustice, acting in accordance with Article 41 of its statute, 
shall lay down within the shortest possible time the provisional measures 
to be adopted. It shall similarly be the duty of the Council of the 
League of Nations, if the question is brought before it, to ensure that 
suitable provisional measures are taken. The German and Belgian 
Governments undertake respectively to accept such measures, to abstain 
from all measures likely to have a repercussion prejudicial to the execu- 
tion of the decision or to the arrangements proposed by the Conciliation 
Commission or by the Council of the League of Nations, and, in general, 
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to abstain from any sort of action whatsoever wien may aggravate 

or extend the dispute. 
Similar provisions are contained in treaties between the following States: 
Germany and Belgium, Oct. 16, 1925 (54 ibid., p. 8303); Germany and France, 
Oct. 16, 1925 (54 ibid., p. 315); Germany and Poland, Oct. 16, 1925 (54 tbid., 
p. 327); Germany and Czechoslovakia, Oct. 16, 1925 (54 ibid., p. 341); 
Austria and Czechoslovakia, March 5, 1926 (51 ibid., p. 349); Belgium and 
Sweden, April 30, 1926 (67 zbid., p. 91); Austria and Sweden, May 28, 1926 
(61 ibid., p. 193); France and Rumania, June 10, 1926 (58 ibid., p. 233); 
Denmark and France, July 5, 1926 (71 ibid., p. 455); Czechoslovakia and 
Denmark, Nov. 30, 1926 (67 tbid., p. 105); Denmark and Lithuania, Dec. 11, 
1926 (67 ibid., p. 333); Belgium and Denmark, March 3, 1927 (67 ibid., p. 
117); Belgium and Finland, March 4, 1927 (69 tbid., p. 361); Colombia and 
Sweden, Sept. 13, 1927 (132 ibid., p. 123); Belgium and Luxemburg, Oct. 
17, 1927 (124 ibid., p. 203); France and Luxemburg, Oct. 20, 1927 (106 
ibid., p. 457); France and Yugoslavia, Nov. 11, 1927 (68 ibid., p. 381); France 
and Sweden, March 3, 1928 (95 ibid., p. 89); France and Netherlands, March 
10, 1928 (102 ibid., p. 109; France and Portugal, July 6, 1928 (126 ibid., p. 
27); Switzerland and Czechoslovakia, Sept. 20, 1929 (102 ibid., p. 123); 
Little Entente, May 21, 1929 (96 tbid., p. 311); Estonia and Czechoslovakia, 
July 9, 1929 (101 ibid., p. 423); Norway and Czechoslovakia, Sept. 9, 1929 
(101 ibid., p. 355); Luxemburg and Switzerland, Sept. 16, 1929 (107 ibid., p. 
23); Luxemburg and Netherlands, Sept. 17, 1929 (107 ibid., p. 35); Luxem- 
burg and Czechoslovakia, Sept. 18, 1929 (107 zbid., p. 49); Italy and Norway, 
June 17, 1929 (105 ibid., p. 161); Belgium and Yugoslavia, March 25, 1930 
(106 ibid., p. 343); Bulgaria and Turkey, March 6, 1929 (114 ibid., p. 399); 
Luxemburg and Poland, Oct. 29, 1928 (111 ibid., p. 71); Greece and Poland, 
Jan. 4, 1932 (131 tbid., p. 229); Greece and Yugoslavia, March 27, 1929 
(108 ibid., p. 201); Greece and Czechoslovakia, June 8, 1929 (108 zbid., p. 
255); Belgium and Czechoslovakia, April 23, 1929 (110 zbzd., p. 113); Luxem- 
burg and Rumania, Jan. 22, 1930 (110 zbzd., p. 151); Belgium and Greece, 
June 25, 1929 (113 zbid., p. 117); Denmark and Latvia, Feb. 28, 1930 (113 
ibid., p. 27); Netherlands and Poland, April 12, 1930 (113 ibid., p. 65); 
Finland and Czechoslovakia, Oct. 2, 1929 (115 ibid., p. 155); Netherlands and 
Rumania, Jan. 22, 1930 (112 ibid., p. 121); Lithuania and Czechoslovakia, 
March 8, 1930 (115 ibid., p. 61); Belgium and Rumania, July 8, 1930 (128 
ibid., p. 403); Belgium and Lithuania, Sept. 24, 1930 (129 ibid., p. 399); 
Netherlands and Yugoslavia, March 11, 1931 (129 zbd., p. 89); Austria and 
Norway, Oct. 1, 1930 (119 zbid., p. 15); Austria and Hungary, Jan. 26, 1931 
(123 ibd., p. 171); Norway and Portugal, July 26, 1930 (134 ibid., p. 123); 
Bulgaria and Norway, Nov. 26, 1931 (134 ibid., p. 27); Denmark and Vene- 
zuela, Dec. 19, 1933 (158 ibtd., p. 249); Denmark and Greece, April 13, 1933 
(150 ibid., p. 465); Spain and Netherlands, March 30, 1931 (137 ibid., p. 
161); Belgium and Bulgaria, June 23, 1931 (187 zbid., p. 191); Finland and 
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France, April 28, 1930 (139 zbid., p. 381); Luxemburg and Norway, Feb. 12, 
1932 (142 ibid., p. 29); Netherlands and Turkey, April 16, 1932 (148 ibid., 
p. 237); Portugal and Sweden, Dec. 6, 1932 (145 ibid., p. 91); Norway and 
Netherlands, March 28, 1933 (146 ibid., p. 291); Yugoslavia and Turkey 
(161 ibid., p. 229). 


Treaty of Friendship and Non-Aggression between Persia and Turkey, 
April 22, 1926 (106 zbzd., p. 261): 


[Trans.] Art. 3. Each of the two Contracting Parties undertakes not 
to engage in any aggression against the other and not to be a party to 
any alliance or political, economic or financial agreement concluded by 
one or more third Powers and directed against the other Party or against 
the military and naval security of that Party’s country. 

Each of the two Contracting Parties further undertakes not to partici- 
pate in any hostile action whatsoever directed by one or more third 
Powers against the other Party. 


Similar provisions are contained in a treaty concluded between Afghanistan 
and Turkey, May 25, 1928 (180 British and Foreign State Papers, p. 369). 


Treaty of Neutrality and Non-Aggression between Afghanistan and 
U.S.S.R., August 31, 1926 (125 ibid., p. 3): 


Art, 2 ... Each of the two contracting parties binds itself to 
abstain from all attack upon the other, and not to take such steps on its 
own territory as might inflict upon the other contracting party political 
or military injury. In particular, each contracting party binds itself 
not to take part in any form of union or agreement of a military or politi- 
cal character with a third or more States which might be aimed against 
the other contracting party, or in any boycott or policy of encirclement, 
of a financial or economic nature, which might be directed against the 
other contracting party. Moreover, in case the attitude of a third 
Power or of third Powers with respect to one of the two contracting 
parties should be hostile to its endeavours, the other contracting party 
binds itself not only to refrain from supporting such a line of conduct, 
but to oppose on its own territory the contemplated procedure as well 
as the hostile actions and designs. 


Similar provisions are contained in a treaty between U.S.S.R. and Turkey, 
December 17, 1925 (125 British and*Foreign State Papers, p. 1001). 


Treaty of Neutrality and Non-Aggression between U.S.S.R. and Afghani- ' 
stan, June 24, 1931 (157 League of Nations, Treaty Series, p. 378): 


Art. 2. Each of the High Contracting Parties undertakes to abstain 
from any aggression against the other Party or against territories in its 
possession, and not to undertake or to tolerate on the part of anybody 
whatsoever any act which might inflict political or military damage on 
the other Contracting Party. Similarly, each Contracting Party under- 
takes not to be a party to any alliances or agreements of a military or 
political character with one or more Powers which might be directed 
against the other Contracting Party. . . Furthermore, in the event of a 
hostile attitude being adopted by one or more third, parties towards 
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either of the Contracting Parties, the other Contracting Party under- 
takes not only not to encourage such attitude but is under an obligation 
in its territory to oppose it together with any hostile acts and under- 
takings arising therefrom. 


Treaty of Non-Aggression between U.S.S.R. and Latvia, February 5, 1932 
(148 ibid., p. 121): 


Art. 1. Each of the High Contracting Parties undertakes to refrain 
from any act of aggression directed against the other, and also from any 
acts of violence directed against the territorial integrity and inviolabil- 
ity or the political independence of the other Contracting Party, regard- 
less of whether such aggression or such acts are committed separately 
or together with other Powers, with or without a declaration of war. 


Similar provisions are contained in treaties concluded between the U.S.S.R. 
and Persia, Oct. 1, 1927 (112 ibid., p. 275); Poland, July 25, 1932 (136 zbid., 
p. 41); Estonia, May 4, 1932 (131 tbid., p. 297); Lithuania, Sept. 28, 
1926 (60 zbid., p. 145); Italy, Sept. 2, 1933 (148 ibid., p. 319); France, Nov. 
29, 1932 (157 ibid., p. 411). 


Treaty of Non-Aggression and Pacific Settlement of Disputes between 
'U.S.S.R. and Finland, January 21, 1982 (157 1bid., p. 393): 


Art. 1. (1) The High Contracting Parties . . . reciprocally under- 
take to refrain from any act of aggression directed against each other. 

(2) Any act of violence attacking the integrity and inviolability of the 
territory or the political independence of the other High Contracting 
Party shall be regarded as an act of aggression, even if it is committed 
without declaration of war and avoids warlike manifestations. 


Traité d’Amitié Islamique et de Fraternité Arabe entre le Royaume Arabe 
Seuoudite et celui du Yemen, June, 1934 (Recueil général périodique et 
critique des décisions, conventions et lois relatives au droit international public 
et privé, 1934, Pt. 5, p. 46; 30 Martens, Nouveau Recueil, Ser. III, p. 701): 


Art. 8. Chacune des deux H.P.C. s’engage mutuellement à ne pas 
recourir à la force pour régler les conflits qui pourraient surgir entre 
elles et à déployer tous les efforts pour régler par des pourparlers ami- 
caux tous leurs différends éventuéls résultant soit de ce traité ou de 
l'interprétation de certaines de ses clauses, soit de tout autre motif. 
En cas d’impossibilité de conciliation par ce moyen, chacune des deux 
parties s’engage à recourir au pacte d’arbitrage annexé à ce traité. 

Ce pacte a la même force et le même effet que ce traité; il est considéré 
comme un des éléments intégrants le complétant. 


Political Accord between Italy and Yugoslavia, Belgrade, March 25, 1937 
(34 Martens, Ser. III, p. 380): 


Art. 3. Les Hautes Parties Contractantes confirment 4 nouveau 
leur volonté de ne pas recourir à la guerre dans leurs relations réci- 
proques, comme instrument de leur politique nationale et de résoudre tous 
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les différends et conflits qui pourraient surgir entre eux par des moyens 
pacifiques. 


(It is not known whether this treaty has been ratified.) 


This Draft Convention does not attempt to define “armed force” nor to 
establish a test whereby it will be possible to determine whether any par- 
ticular use of force constitutes a violation of a particular obligation. It is 
unnecessary to do this because of the second part of the explanation of the 
use of the term “aggression.” 

Four aspects of the use of the term should be stressed: 

First: there must be a legal obligation not to resort to armed force, in 
general, or under specific conditions; 

Second: there must be a violation of that obligation; 

Third: that violation must be determined; and 

Fourth: it must be determined in a manner which the “aggressor” is 
bound to accept. 

In the present state of international relations, all of these elements must 
coincide before it is possible to speak of “a case of aggression” and to predi- 
cate thereupon certain new legal relationships. Otherwise one risks be- 
coming involved in a situation where a purely political alignment against a 
certain State would result not only in branding its conduct as unlawful, 
but also in altering the legal relationships of third States. If there existed 
an international judicial body clothed with universal jurisdiction so that 
the lawfulness of a resort to force could always be adjudicated impartially, 
the situation would be different. But no such tribunal exists. There do 
exist, however, various kinds of international authorities which States have 
clothed with competence to decide questions of this kind. For two States 
which have unconditionally accepted the Optional Clause, the Permanent 
Court of International Justice is such a competent international authority. 
For members of the League of Nations, the Council or Assembly of the 
League is, in some circumstances, such a competent international authority. 
Under other treaties, other’ bodies may now, or in the future, have like power. 

Where a State has by treaty agreed that its conduct may be judged in a 
particular manner or by a particular-means, and where a determination has 
been reached in that manner or by those means, it is possible to say definitely 
that that State’s conduct is unlawful, that that State is an aggressor. Such 
a determination will also necessarily give an authoritative answer to the 
question whether a particular use of force amounts to “armed force.” That 
point having been reached, it is then possible to discuss the legal conse- 
quences for that State and for other States. Moreover, it is necessary to 
bear in mind that States by becoming parties to the instant Convention, 
would thereby approve and accept the legal consequences which the ensuing 
articles describe. 

It is necessary to point out also that the obligation not to resort to armed 
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force and the agreement upon the’manner in which a violation of that obli- 
gation may be determined, need not be included in the same convention. 
Thus State A may have assumed, through ratifying the Pact of Paris, an 
obligation not to resort to war. The Pact of Paris does not contain provi- 
sions regarding the manner in which a breach of that obligation may be 
determined. But State A may also have accepted the Optional Clause, 
and State B, which is attacked by State A, may also have accepted the 
Optional Clause. If State B seizes the Permanent Court of the case and 
the Court, having jurisdiction, decides that State A has resorted to armed 
force in violation of the obligations it assumed in the Pact of Paris, State A 
is then an aggressor within the meaning of this Convention. 

It would be possible to provide that the determination of the violation 
of the obligation not to resort to force might be reached by some ad hoc 
procedure. It could be pointed out that practically every State of the 
world, except perhaps Lichtenstein, Yemen, and one or two others of like 
magnitude, are parties to either the Covenant of the League, the Pact of 
Paris or the Argentine Anti-War Pact. All these States have agreed to 
limitations upon their prior freedom to resort to force. It could be argued 
that this fact creates a universal interest in the determination of a breach 
of the obligation not to resort to force and gives to the international society 
as such a right to determine the fact of a breach. Article 17 of the Covenant 
of the League seems to rest upon some such theory: 


In the event of a dispute between a Member of the League and a State 
which is not a Member of the League, or between States not Members 
of the League, the State or States not Members of the League shall be 
invited to accept the obligations of membership in the League for the 
purposes of such dispute, upon such conditions as the Council may deem 
just. If such invitation is accepted, the provisions of Articles 12 to 16 
inclusive shall be applied with such modifications as may be deemed 
necessary by the Council. 

Upon such invitation being given, the Council shall immediately in- 
stitute an enquiry into the circumstances of the dispute and recommend 
such action as may seem best and most effectual i in the circumstances. 

If a State so invited shall refuse to accept the obligations of member- 
ship in the League for the purposes of such dispute, and shall resort to 
war against a Member of the League, the provisions of Article 16 shall 
be applicable as against the State ‘taking such action. 

If both parties to the dispute when so invited refuse to accept the 
obligations of membership in the League for the purposes of such dis- 
pute, the Council may take such measures and make such recommenda- 
oe as will prevent hostilities and will result in the settlement of the 

ispute. 


In commenting upon this article, the Permanent Court of International 
Justice declared in the Eastern Carelia case: 


. . . As Russia is not a Member of the League of Nations, the case is 
one under Article 17 of the Covenant. According to this article, in 


ARTICLE 1 873 


the event of a dispute between a Member of the League and a State 
which is not a Member of the League, the State not a Member of the 
League shall be invited to accept the obligations of membership in the 
League for the purposes of such dispute, and, if this invitation is ac- 
cepted, the provisions of Articles 12 to 16 inclusive shall be applied with 
such modifications as may be deemed necessary by the Council. This 
rule, moreover, only accepts and applies a principle which is a funda- 
mental principle of international law, namely, the principle of the inde- 
pendence of States. It is well established in international law that no 
State can, without its consent, be compelled to submit its disputes with 
other States either to mediation or to arbitration, or to any other kind 
of pacific settlement. Such consent can be given once and for all in the 
form of an obligation freely undertaken, but it can, on the contrary, 
also be given in a special case apart from any existing obligation. The 
first alternative applies to the Members of the League who, having ac- 
cepted the Covenant, are under the obligation resulting from the pro- 
visions of this pact dealing with the pacific settlement of international 
disputes. As concerns States not members of the League, the situation 
is quite different; they are not bound by the Covenant. The submis- 
sion, therefore, of a dispute between them and a Member of the League 
for solution according to the methods provided for in the Covenant, 
could take place only by virtue of their consent. Such consent, how- 
ever, has never been given by Russia. On the contrary, Russia has, 
on several occasions, clearly declared that it accepts no intervention 
by the League of Nations in the dispute with Finland. The refusals 
which Russia had already opposed to the steps suggested by the Council 
have been renewed upon the receipt by it of the notification of the re- 
quest for an advisory opinion. The Court therefore finds it impossible 
to give its opinion on a dispute of this kind. (Publications of the P.C.L.J., 
Series B, No. 5, pp. 27-28.) 


For questions of European concern, the Concert of Powers frequently 
assumed authority to act for Europe as a whole. Perhaps the most familiar 
example is the general treaty between Great Britain, Austria, France, 
Prussia, Russia, Sardinia, and Turkey signed at Paris, March 30, 1856, in 
which the first six States declared “la Sublime Porte admise à participer 
aux avantages du droit public et du concert européen.” (46 British and 
Foreign State Papers, p. 12.) ‘The analogy, however, cannot be pressed too 
far since it must be recognized thatemany of the concerted actions of the 
Powers in the period immediately following the Congress of Vienna in 1815 
were merely political moves to preserve their own security, both by main- 
taining the balance of power and by protecting the monarchic principle 
through checking the rise of republican governments. The following state- 
ments, however, are indicative of a point of view frequently expressed: 


Instruction from Prince Gortschakoff to Count de Kisseleff, Paris, November 
10, 1860 (Fontes Juris Gentium, Series B, Sectio 1, Tomus 1, p. 8): 


Dans tous les cas, 11 est un principe fondamental, qu’en présence de 
regrettables infractions portées au droit international, il nous paraît 
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urgent de placer au-dessus de toute atteinte dans l’intérét de l’équilibre 
européen et de la paix générale, c’est que, quoi, qu’il arrive, aucun 
remaniement territorial ne saurait être définitivement consacré en Italie 
qu'après l'examen et la sanction des grandes puissances. Nous 
sommes heureux de voir que le Gouvernement français reconnaît, 
comme nous, la nécessité du maintien de ce principe. 


Note from the Peruvian Chargé d'Affaires in Quito, to the Foreign Minister of 
Ecuador, May 16, 1864 (zbid., p. 3): 


The principles of international law form one of the most precious 
conquests of modern civilization; and all Governments and all peoples 
bave the right and the duty, for the interests of humanity and for their 
own benefit, to maintain them intact; on this account, whenever the 
slightest infraction of these principles takes place in Europe, the great 
European Powers, although proclaiming principles of neutrality and 
non-intervention, hasten to mark their disapprobation of the overthrow 
of the guardian principles of Governments and nations. 


Despatch from Lord Lyons to the Earl of Clarendon, December 20, 1868 
(ibid., p. 15): 


I saw the Marquis de Lavalette this afternoon for the first time since 
his appointment as Minister for Foreign Affairs. After expressing in 
strong terms his desire to act in the most perfect concert with Her 
Majesty’s Government, he proceeded to speak of the critical state of 
the relations between Turkey and Greece. 

He told me that the Prussian Chargé ď’ Affaires, Count Solms-Sonnen- 
walde, had come to him by order of Count Bismarck, to propose to him, 
on the part of the Prussian Government, that a Conference of the Powers 
who had signed the Treaty of Paris should be held at this place, to 
devise measures for settling the differences between Turkey and Greece, 
and averting the danger of their leading to a serious disturbance of the 
tranquillity of Europe. 

M. de Lavalette had, he said, told Count Solms, that he must take 
the orders of the Emperor before giving an answer to this proposal. 
Speaking, however, for himself, he had no hesitation in declaring to 
Count Solms that in principle he was entirely än favour of referring all 
international disputes to the decision of*the general voice of Europe. 
This was the system laid down by the Congress of Paris, and he was 
anxious that it should be acted upon as much as possible. There were, 
however, in the present case practical matters which required to be 
attended to at once. Some time must elapse before a Conference could 
be assembled, and meanwhile the Porte would justly require some guar- 
antee that the aid given by Greece to the Cretan insurrection should be 
put a stop to. All, therefore, that he could say for the moment to 
Count Solms was, that he was disposed to look with favour upon the 
principle on which the Prussian proposal was founded. 


Instruction from Prince Gortchakow to the Russian Ambassadors in Paris, 
London, Rome, Berlin and Vienna, 19/31 January, 1877 (ibid., Tomus 2, 


p. 9): 


ARTICLE 1 875 


Monsieur l'Ambassadeur, le refus opposé par Ja Porte aux voeux de 
l’Europe fait entrer la crise d'Orient dans une phase nouvelle. 

Le Cabinet impérial l’a considérée dès l'origine comme une question 
européenne qui ne devait et ne pouvait être résolue que par l'accord 
unanime des grandes Puissances. En effet, toute arrière-pensée exclu- 
sive et personnelle était répudiée par tous les Cabinets; la difficulté 
se réduisait à amener le Gouvernement turc à gouverner les sujets chré- 
tiens du Sultan d’une manière juste et humaine, afin de ne point exposer 
l’Europe à des crises permanentes qui révoltent sa conscience et trou- 
blent son repos. 

C'était donc une question d'humanité et d'intérêt général. 

Le Cabinet impérial s’est, en conséquence, efforcé d’amener un concert 
de l’Europe pour apaiser cette crise et en prévenir le retour. Il s’est 
mis d’accord avec le Gouvernement austro-hongrois, comme le plus 
immédiatement intéressé, afin de soumettre aux Cabinets européens 
des propositions pouvant ‘servir de base à une entente générale et à une 
action commune. Ces propositions, consignées dans la dépêche de M. 
le comte Andrassy du 18/30 décembre 1875, avaient obtenu l’adhésion 
de toutes les grandes Puissances et celle de la Porte. Le défaut de 
sanction exécutoire ayant toutefois rendu cette entente stérile, les 
Cabinets ont été mis, par le memorandum de Berlin, en demeure de se 
prononcer sur le principe d’un concert éventuel en vue de moyens plus 
efficaces pour la réalisation de leur but commun. . .. 

Le refus du Gouvernement ture atteint l’Europe dans sa dignité 
et dans son repos. Il nous importe de savoir ce que les Cabinets avec 
lesquels nous sommes concertés jusqu’ici comptent faire pour répondre 
à ce refus et assurer l'exécution de leurs volontés. 


Instruction from M. Kogalniceano to the diplomatic agents of Rumania at 
Berlin, Paris, Rome and Vienna 24.1./5.2.1878 (zbid., p. 14): 


L’Envoyé Russe s’est expliqué assez clairement. Il nous a posé 
nettement la question de la Bessarabie jusqu’au bras de Kilia, en nous 
proposant en compensation la Dobroudja et les bouches du Danube. 
Le Prince et le Gouvernement ont répondu que nous ne saurions accéder 
à la rétrocession d’une contrée qui nous a été rendue par les Puissances 
eu égard à nos droits ab antiquo, et qu'il appartenait à ces mêmes Puis- 
sances de se prononcer sur une question regardée par nous non-seulement 
comme nationale, mais aûssi comme éminemment européenne. 


Note from M. Kogalniceano to Bdron Stuart (Bucarest) 24.4./6.4.1878 
(sbtd., p. 16): 

La Convention du 4/16 avril 1877 a été conclue à un moment où la 

déclaration de guerre de l’Empire de Russie à l’Empire Ottoman, après 

le rejet par la Sublime Porte des résolutions de la Conférence de Constan- 


tinople, pouvait être justement regardée comme l’exécution d’un mandat 
tacite de l’Europe. 


In certain problems connected with the relations between the Western 
Powers and China, the Western Powers also acted in concert, as in the case of 
the Boxer rebellion and in the arrangements for the consortium loans. In 
the western hemisphere, groups of the American Republics, have from time 
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to time sought to exercise mediatory influence. Neither in the concert of 
Europe, nor in the dealings of the Western Powers with China, nor in the 
history of Pan American efforts, is it possible to find an indication that 
groups of States thus acting together for the protection of their common 
interests have sought to follow in general a procedure which could be de- 
scribed as a juridical determination of a breach of an international obligation. 

Even in the Declaration of London of 1871, whereby the Great Powers and 
Turkey recognized “‘that it is an essential principle of the Law of Nations that 
no Power can liberate itself from the engagements of a treaty, nor modify the 
stipulations thereof, unless with the consent of the Contracting Powers by 
means of an amicable arrangement,” the States avoided reaching a public. 
determination that Russia had violated its prior treaty obligations. 

The commission of jurists which dealt with certain questions involved 
in the Aaland Islands dispute of 1920, emphasized the ‘European 
character” of the Convention of March 30, 1856, and the intention 
thereby to create “European law.” League of Nations Council Docu- 
ment 69 (20/4/2388), 1920, pp. 25-26. However, in a dissenting opinion 
on the Jurisdiction of the European Commission of the Danube, Judge 
Negulesco expressed the view that “decisions of the Great Powers, met 
together as the Concert of Europe, . . . have never been held to be 
legally binding upon States not represented in the Concert.” Series 
B, No. 14, p. 95. See also Series A, No. 24, p. 27. (Hudson, The 
Permanent Court of International Justice (1934), p. 549, n. 84.) 


This Convention might provide that the determination of the breach might 
be made “by a substantial majority” of the States parties to the treaty con- 
taining the obligation. However, any such general language would leave open 
the possibility that a number of important States, believing themselves 
equally entitled to a voice in the decision, would dissent from the conclusion 
of the majority. The result would be two rival political alignments whose 
coexistence would scarcely be conducive to the successful functioning of a 
legal system. This objection might be met by suggesting a decision by all the 
States parties to the treaty alleged to be violated. In the case of a treaty 
with as many parties as the Pact of Paris now has, that might be a feasible 
procedure but the situation would not be the same in regard to the Locarno 
treaties, forexample. While one may not expect wholly to eliminate politi- 
cal alliances, it does seem that a different situation exists where the act of a 
State has been pronounced unlawful by a procedure to which it had previ- 
ously agreed. It may decline to enter into any such agreement, but if it. 
does agree, 1t and all other States should abide by the result. This Draft 
accordingly accepts the theory quoted above from the Court’s opinion in the 
Eastern Carelia case. For that reason it seems unnecessary to analyze here 
the many proposals which have been made to establish a factual or auto- 
matic test for determining an aggression. (Cf. Wright, “The Concept of 
Aggression in International Law,” 29 American Journal of International Law 
(1935), p. 373, esp. n. 7.) 


ARTICLE 1 877 


This Convention in accepting the limitation just discussed frankly does 
not undertake to bring within its scope every war or use of force which may 
break out. It would not be possible under this Convention for State X ever 
to fall within the category of “aggressors” if State X never became a party to 
a treaty containing an obligation not to resort to armed force and a treaty 
providing how a breach of that obligation might be determined. Therefore, 
if State X resorted to hostilities, its legal relations and the legal relations of 
other States of the world would be determined by the Draft Conventions on 
Rights and Duties of Neutral States and not by this Draft Convention on 
Rights and Duties of States in Case of Aggression. 

In the cases of the Greco-Bulgarian border incidents of 1925, the Man- 
churian incident of 1931, the Chaco War, the Ethiopian War, and the Sino- 
Japanese conflict of 1987-, the League of Nations, through its estab- 
lished procedure, reached a decision that an aggression, as the term is here 
used, had been committed. The resulting legal situation for the States of the 
world has been the subject of discussion. This Draft may suggest a solution 
of such problems which States might adopt whether or not they be Members 
of the League. (Cf. “Report of Secretary General of the League of Nations 
on the Legal Position Arising from the Enforcement in Time of Peace of the 
Measures of Economic Pressure Indicated in Article 16 of the Covenant, 
particularly by a Maritime Blockade,” League Doc. A.14.1927.V, p. 86.) 

It may also be repeated that due to an almost inevitable lag, the relations 
of parties to an armed conflict may at first be governed by the Draft Conven- 
tion on Rights and Duties of Neutral States before the appropriate procedure 
for determining an aggressor has had an opportunity to function. (It was 
twenty-nine months after the outbreak of war in the Chaco before the League 
decided that Paraguay was the aggressor. The Japanese attack on Mukden 
occurred on September 18, 1931; the League resolution which censured Japan 
was adopted on February 24, 1933. In the Greco-Bulgar frontier incident of 
1925, the Council of the League appointed a commission of investigation 
seven days after the first outbreak. The report came before the Council 
about five weeks later.) * After the determination, the legal character of the 
situation would change and this Draft Convention on Rights and Duties of 
States in Case of Aggression would become applicable. 

It may be thought that such a situation would be likely to discourage 
States from accepting the type of obligation in question. Yet many such 
treaties have been concluded in the last seventeen years and the process con- 
tinues, as witness the conventions concluded at the recent Buenos Aires 
Conference for the Maintenance of Peace in 1936. Apparently States find 
an advantage in such undertakings which offsets the limitation upon their 
freedom of action. 

This Draft Convention proceeds upon the theory that it is desirable to 
consolidate the legal position which the society of nations has now reached or 
to which it has closely approached, leaving for the future the elaboration of 
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more ample procedures when international relations warrant that step. 
“Leg over leg the dog went to Dover.” 


[As the terms are used in this Convention:] 
(d) An “aggressor” is a State which has committed an aggression. 


COMMENT 


The questions involved in the choice of this term have been sufficiently 
discussed in the Comment under the preceding paragraph. 


[As the terms are used in this Convention:] 
(e) A “defending State” is a State which is the victim or object of aggres- 
sion. 
COMMENT 


As explained in the Comment under paragraph (c) of this article, the 
choice of terms in this Convention is necessarily arbitrary. It would of — 
course be possible to select “victim” or “object of aggression” as the prin- 
cipal term here, but the term “defending State” seems to be preferable 
although it is not supported by any general usage. The terms “victim” 
and “object of aggression” have been used in treaty texts, e.g.: 


Treaty of Friendship and Security between Persia and Afghanistan, No- 
vember 27, 1927: 


[Trans.] Art. 2. ... In the event one of the two Contracting 
Parties being the object of aggression on the part of one or more third 
Powers, the other Party undertakes to observe neutrality throughout 
PSP PTE of hostilities. . . . (107 League of Nations, Treaty Series, 
p. 445. 


À similar provision is contained in the Treaty of Guaranty and Neutrality 
between Persia and the U.S.S.R., October 1, 1927 (112 ibid., p. 292). 


Treaty of Neutrality, Conciliation and Arbitration concluded between 
France and Turkey, February 3, 1930> 


Art. 1. La France et la Turquie s’engagent réciproquement 4 ob- 
server la neutralité au cas l’une ou l’autre de ces Puissances, malgré son 
attitude pacifique, serait l’objet d'une agression. . . . (132 British and 
Foreign State Papers, p. 777.) 


The Geneva Protocol for the Pacific Settlement of International Disputes, 
October 2, 1924: 


Art. 13. ... Furthermore, as soon as the Council has called upon 
the signatory States to apply sanctions, as provided in the last para- 
graph of Article 10 above, the said States may, in accordance with any 


ARTICLE 1 879 


agreements which they may previously have concluded, bring to the 
assistance of a particular State, which is the viciim of aggression, their 
military, naval and air forces. . . . (2 Hudson, International Legisla- 
tion, p. 1378.) 


See also comment under Article 1(c), supra. 


[As the terms are used in this Convention :] 
(Ð) A “co-defending State” is a State which assists a defending State 
with armed force. 


COMMENT 


The term ‘‘co-defending State” is used here in a special sense. It applies 
here in the first place only to a State which assists a defending State and 
in the second place only to a State which so assists with armed force. In 
order to be a ‘‘co-defending State,” it is not necessary that a State should 
take a full share as an active ally in the conflict between the aggressor and 
the defending State. It would be sufficient if any unit of its armed forces, 
whether by land, sea or air, took an active part in hostilities. The use of 
one of its naval vessels to visit and search ships on the high seas would come 
within this description. As will be apparent from subsequent articles of 
this Convention, it seems necessary to distinguish those assisting States 
which use armed force from those which do not. The very nature of their 
activities inevitably results in differing rules regulating their relations with 
other States. In general, it may be noted here, the legal rights and duties 
of defending States and of co-defending States are identical. 


[As the terms are used in this Convention:] 
(g) A “supporting State” is a State which assists a defending State 
without armed force. . 


.. + COMMENT 


Again the term “supporting State” is used in a special way. A “‘sup- 
porting State” might give to a defending State even greater assistance than 
was given by a “‘co-defending State” but it would do so without use of armed 
force. 

The action taken by a supporting State to assist a defending State would 
take the form of some kind of discrimination against the aggressor or in favor 
of the defending State. The State may take such action and assume such 
status for a variety of reasons but presumably its reasons will include a 
desire to deter, restrain or even perhaps to punish an aggressor. The 
discriminatory action may take the form of economic or financial embargoes 
directed against the aggressor. It might be restricted to a withdrawal of 
diplomatic and consular representatives from that State or to participation 
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in the determination that the State violated its obligation not to resort to 
force. It might not take the form of any measures directly against an ag- 
gressor but might rather be in the form of aid—financial, economic or other- 
wise—to the defending State. By way of analogy attention may be called 
to the action taken by certain Latin American States upon the entry of the 
United States into the war against Germany in 1917: 


Brazil: 


Note on revocation of neutrality, June 4, 1917, to United States Secretary 
of State (United States Naval War College, International, Law Documents, 
1917, p. 64): 


The President of the Republic has just instructed me to inform your 
excellency’s Government that he has approved the law which revokes 
Brazil’s neutrality in the war between the United States of America 
and the German Empire. The Republic thus recognized the fact that 
one of the belligerents is a constituent portion of the American Con- 
tinent and that we are bound to that belligerent by traditional friend- 
ship and the same sentiment in the defense of the vital interests of 
America and the accepted principles of law. 

Brazil ever was and is now free from warlike ambitions, and while it 
always refrained from showing any partiality in the European conflict, 
it could no longer stand unconcerned when the struggle involved the 
United States, actuated by no interest whatever but solely for the 
sake of international judicial order, and when Germany included us and 
the other neutral powers in the most violent acts of war... . 


[Text of decree, ibid., 1918, p. 34:] . . . I hereby declare to be 
without effect Decrees . . . for the observance of our complete neu- 
trality in the war of France, Russia, Great Britain, Japan, Portugal, 
and Italy against the German Empire, and revoke any dispositions 
to the contrary. 


Costa Rica: 


Note stating attitude toward war between United States and Germany, 
April 12, 1917 (ibid., 1917, p. 77): 


The United States having declared that a state of war exists with the 
Imperial Government, my Government has instructed me to reiterate 
to your excellency the assurances of Costa Rica’s most loyal and sincere 
friendship for the United States. 

The Costa Rican Government considers that it is the duty of all 
American Republics to support, at least morally, the noble attitude 
assumed by the United States in defense of the highest ideals of law, of 
right and justice, and of democracy. 

The Republic of Costa Rica regrets that because of its lack of mate- 
rial strength it can not in this crisis tender to the United States a more 
substantial cooperation, but if it might be permitted to demonstrate 
its solidarity with the Government and the people of its great sister 
Republic of the North in such manner, for instance, as by permitting 
the use of its waters and ports for war needs by the American Navy, 
that cooperation would be undertaken with the greatest satisfaction. 
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El Salvador: 


Foreign Minister of El Salvador to the American Minister at San Sal- 
vador, October 3, 1917 (Deák and Jessup, Collection of Neutrality Laws 
(1939), Editors’ Note, p. 563): 


In reply I am pleased to state to Your Excellency that upon the 
Government of the United States’ declaration that it was in a state of 
war with the German Empire, my Government stated, by means of its 
Minister in Washington, to the Department of State that El Salvador 
would remain neutral, but reserving all its sympathies in the conflict 
for the people and Government of the United States. 

This information was transcribed to Your Excellency in the Note of 
April 10 of this year. 

In making this statement, my Government understood that El 
Salvador being an American nation, it could not fail to recognize in the 
conflict between the United States and Germany the solidarity uniting 
it with the great Republic to the North, given the spirit of Pan Ameri- 
canism which must prevail between the countries of this continent, and 
that for the same reason its state of neutrality could not bring it to 
consider the United States as a belligerent subject to the common 
rules of International Law. 

This is also the understanding in which the note was written to His 
Excellency the Minister of Italy to which Your Excellency refers, where 
the said note refers to the Government of the United States; a document 
which constitutes an evident demonstration of that comprehensive and 
friendly meaning which my Government has already put into practice. 

Your Excellency will please assure your Government, therefore, that 
this Ministry wished it to be understood that the United States can 
make use in the present conflict of Salvadoran waters within the status 
jure existing, for naval purposes and for armed merchant vessels. . . . 


Guatemala: 


Foreign Office to M. Mendez, Guatemalan Minister to the United States 
(United States Naval War College, International Law Documents, 1917, p. 
162): | 

In communicating-the Action of my Government (breaking diplo- 
matic relations with Germany) to your excellency, I take pleasure in 
reiterating that Guatemala from the first has adhered to and supported 
the attitude of the United States in the defense of the rights of nations, 
the liberty of the seas and of international justice, and that it has al- 
ways considered itself in unity with your great Nation in the lofty 
principles which it has so wisely proclaimed for the good of humanity. 

Therefore, Guatemala takes the greatest pleasure in offering to the 
United States of America her territorial waters, her ports and railways, 
for the use in common defense, as also all elements which may be 
available for the same purposes. i 


Peru: 


Minister for Foreign Affairs of Peru, to the Secretary of State of the United 
States, October 6, 1917 (ibid., p. 198): 
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From the beginning of the great war, in which the most powerful 
peoples of the world are involved, the Peruvian Government has 
strictly performed the duties imposed upon it by international law and 
has loyally maintained the neutrality of the Republic, trusting that 
its neutral rights would in turn be respected by the belligerents. But 
when the conflagration spread, to the American continent, notwithstand- 
ing the efforts exerted for nearly three years by the United States 
Government to keep that great people out.of the conflict, Peru was 
confronted by new duties springing from its passionate desire for the 
continental solidarity that has ever been the goal of its foreign policy, 
and by the necessity of defending its rights from the new form of mari- 
time warfare set up by Germany. 

That was the reason why, on receiving notice of the belligerency of 
the United States caused by the proceedings of the Berlin Government 
in violation of international law, the Peruvian Government, far from 
declaring itself neutral, recognized the justice of the stand taken by the 
Washington Government. And for the same reason the President of 
Peru, in his message to Congress, and the minister for foreign affairs, 
in the Chamber of Deputies, with the express approval of the Parlia- 
ment, solemnly affirmed the adhesion of our country to the principles 
of international justice proclaimed by President Wilson. 

It was the Peruvian Government’s wish that the policy of the whole 
continent be a concerted ratification of the attitude of the Washington 
Government, which took up the defense of neutral interests and insisted 
on the observance of international law. But the course of events did 
not result in joint action; each country shaped its course in defense of 
its own invaded rights as it was individually prompted in its adherence 
to the principles declared by the United States. 


Uruguay: 
Decree modifying neutrality regulations in case of war by American 
countries, June 18, 1917 (zbid., p. 249): 


Considering that in various communications the Government of 
Uruguay has proclaimed the principle of American solidarity as the 
criterion of its international policy, understanding that the grievance 
against the rights of one country of the continent should be considered 
as a grievance by all and provoke them to uniform and common 
reaction; 

Second, that in the hope of seeing an agreement in this respect real- 
ized between the nations of America which may make the practical 
and efficient application of such ideals possible, the Government has 
adopted a watchful attitude with reference to its action, although it has 
signified in each case its sympathy with the continental nations which 
have been seen themselves obliged to abandon their neutrality; 

Considering that, as long as such an agreement is not made, Uruguay, 
without acting contrary to its sentiments and convictions, could not 
treat the American nations which in defense of their own rights find 
themselves compromised in an intercontinental war, as belligerents; and 

Considering that this criterion is shared by the Honorable Senate, 

The President of the Republic 

At a general cabinet meeting 
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Decrees: . 

First. To order that no American country which in defense of its 
own rights should find itself in a state of war with nations of other con- 
tinents will be treated as belligerents. 

Second. That it is ordered that existing decrees which may be in 
opposition to this resolution are to remain without fulfillment. 

Third. Let it be communicated, published, ete. . . . 


It may be noted that the German Government did not consider that a state 
of war between Uruguay and Germany resulted from this decree. (See 
Martin, Latin America and the War (1925), p. 375 ff.) 

Members of the League of Nations applying sanctions under Article 16 
of the Covenant might be either co-defending States or supporting States, 
depending upon the nature of the sanctions. The text of that article reads 
as follows: 


Should any Member of the League resort to war in disregard of its 
covenants under Articles 12, 13, or 15, it shall, ipso facto be deemed to 
have committed an act of war against all other Members of the League, 
which hereby undertake immediately to subject it to the severance of 
all trade or financial relations, the prohibition of all intercourse between 
their nationals and the nationals of the covenant-breaking State, and 
the prevention of all financial, commercial, or personal intercourse 
between the nationals of the Covenant-breaking State and the nationals 
of any other State, whether a Member of the League or not. 

It shall be the duty of the Council in such case to recommend to the 
several Governments concerned what effective military, naval, or air 
force the Members of the League shall severally contribute to the armed 
forces tg be used to protect the covenants of the League. 

The Members of the League agree, further, that they will mutually 
support one another in the financial and economic measures which are 
taken under this Article, in order to minimise the loss and inconven- 
ience resulting from the above measures, and that they will mutually 
support one another in resisting any special measures aimed at one of 
their number by the covenant-breaking State, and that they will take 
the necessary steps to afford passage through their territory to the forces 
of any of the Members of the League which are cooperating to protect 
the covenants of the Leagte. 

Any Member of the League which has violated any covenant of the 
League may be declared to be no longer a Member of the League by a 
vote of the Council concurred in by the Representatives of all the other 
Members of the League represented thereon. 


The Assembly Resolution of October 4, 1921 (League Doc. A.14.1927.V.14, 
p. 42), placed an interpretation upon Article 16 which indicates that a Mem- 
ber of the League may comply with its obligations under the Covenant 
without going as far in the application of sanctions as a reading of the text 
of Article 16 would seem to require. The practice of the League Members 
in the Ethiopian case suggests that the 1921 interpretation is still largely 
controlling. (See the Rutgers Report, League of Nations, Official Journal, 
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1938, Spec. Supp. No. 180, Annex 9, pp. 113-117.) In that case no member 
of the League used armed force to assist Ethiopia and therefore no one of 
them became a co-defending State; many of them became supporting States, 
although the nature of the assistance rendered varied widely. 

This Draft Convention does not require that a State must be a party to 
either or both of the treaties involved in connection with paragraph (e) 
of this article in order to become either a co-defending State or a supporting 
State. Once the fact of aggression is determined in the manner pre- 
scribed, all other States are entitled to act upon that basis. In that connec- 
tion, the position taken by the Egyptian Government in its letter of Decem- 
ber 5, 1935, to the Secretary General of the League of Nations, is of interest: 


. . . The Committee made five Proposals, which it communicated 
to all the Members, and also to the non-member States, informing the 
latter that “the Governments represented on the Co-ordination Com- 
mittee would welcome any communication which any non-member 
State may deem it proper to make or notification of any action which 
it may be taking in the circumstances.” 

This invitation is clearly based on a resolution taken by the Assem- 
bly on October 4th, 1921, regarding the conditions for the execution of 
Article 16, recommending the conclusion of “arrangements which 
would ensure the co-operation of States non-members of the League in 
the measures to be taken.” Italy agreed to that resolution and thereby 
gave in advance her acquiescence in the application of sanctions by 
non-member States. 

In point of fact, as the outcome of this resolution, no discrimination 
whatever should be made between States Members of the League and 
States which are not Members as regards the application of sanctions. 
In consenting to apply them, the latter States are deemed to have ac- 
ceded partially and temporarily to the Covenant and are consequently 
in the same situation as the Member States themselves, so that they 
may avail themselves of the same status as the Covenant confers upon 
Member States. 

Thus, if Egypt, in order to ensure international solidarity, and with 
a desire to help, in so far as lies in her power, to make the sanctions 
universal and thereby to promote the maintenance of peace, considers 
that she ought to apply sanctions, her.decision is as legitimate as if 
she were a Member of the League, and she cannot thereby commit any 
violation of her international obtigations towards either Italy or any 
other Power. 

In these circumstances, I consider that, in view of what Egypt owes 
to the cause of peace, the only attitude she can adopt is to join in the 
action by which some fifty Powers, in a lofty spirit of equity and with 
the object of maintaining the integrity and independence of States, 
have felt bound to set up a precedent which should be exemplary. 

. This decision is particularly justifiable because Egypt, like Italy and 
Ethiopia, is a signatory of the Kellogg Pact. The Kellogg Pact de- 
prives war of its arbitrary and sovereign character and makes it subject 
to criteria determining its nature and to a moral judgment of its value. 
By outlawing war, and even though it does not involve a strict obligation 
to take sanctions against the aggressor State, it releases the signatory 
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States from the undertaking not to have recourse to war. At the same 
time, it makes any war legitimate which those States may deem it de- 
sirable or necessary to wage in order to stop the war of aggression, and, 
a fortiori, any economic or financial action having the same object 
(sanctions). . . . (League of Nations, Official Journal, 1936, Spec. 
Supp. No. 150, pp. 828-329.) 


On October 26, 1935, Secretary of State Hull for the United States, replied 
to a communication dated October 21, 1935, from the President of the Com- 
mittee of Coordination of the League of Nations, in part as follows: 


As regards the situation now unhappily existing between Ethiopia 
and Italy, I may point out that the Government of the United States 
put forth every practicable effort to aid in the preservation of peace, 
through conferences, official acts, diplomatic communications and public 
statements, and emphasized particularly the principles of the Pact 
A Paris and the high legal and moral obligations of the signatories 
thereto, . .. 

When, however, it was found that hostilities actually existed between 
Ethiopia and Italy, this Government, acting on its own initiative, 
promptly announced a number of basic measures primarily to avoid 
being drawn into the war, and which would also not be without effect 
in discouraging war... . 

. .. This policy with respect to transactions with the belligerents, 
[i.e., that of proceeding at the transactor’s own risk] I now reiterate and 
reaffirm. ... 

The course thus pursued in advance of action by other governments 
most of which are parties to one or more of the peace pacts to which I 
have referred, represents the independent and affirmative policy of the 
Government of the United States and indicates its purpose not to be 
drawn into the war and its desire not to contribute to a prolongation 
of the war. . 

It views with sympathetic interest the individual or concerted efforts 
of other nations to preserve peace or to localize and shorten the duration 
of war. (United States Department of State, Press Releases, November 
2, 1935, pp. 336, 337» 388.) 


[As the terms are used in this Convention:] 
(h) “Vessel” includes aircraft. 


COMMENT 


For the purposes of this Draft Convention it has not seemed necessary 
to provide special rules for aircraft and they are hereby assimilated to 
vessels. 


[As the terms are used in this Convention:l 
(i) “Arms, ammunition and implements of war” are those articles listed in 
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Annex I to the Draft Convention on the Rights and Dongs of Neutral States 
in Naval and Aërial War. 


COMMENT 


See the Comment under Article 1(g) of the Draft Convention on Rights 
and Duties of Neutral States in Naval and Aérial War (33 American Journal 
of Iniernational Law (1939), Supplement, p. 213). 


PART II. AGGRESSORS 


ARTICLE 2 


By becoming an aggressor, a State does not acquire rights or relieve itself 
of duties. 


COMMENT 


As already explained in the Comment under Article 1{c), this Convention 
is predicated upon the assumption that a resort to force by an aggressor 
can not give rise to the legal rights, or an exaction of the legal duties, which 
under the Draft Convention on Rights and Duties of Neutral States flow 
from the existence of war as a legal state. This article therefore lays down 
the basic proposition that an aggressor does not acquire rights or relieve 
itself of duties by becoming an aggressor. Articles 3, 4 and 5 contain specific 
applications of this principle. A general application of the principle, not 
specifically set forth in the following articles, may be found in the fact that 
an aggressor could not sustain a claim for damages against a third State 
which gave hospitality to the warships of a defending State.. Similar ex- 
amples could be multiplied in connection with the failure to comply with 
what would be the legal duties of neutral States if the aggression were 
considered as creating a state of war. 

For an exception to the general rule here laid down, see Article 14, infra, 
which requires even against an aggressor, the observance of humanitarian 
rules concerning the conduct of hostilities. See also Article 15, infra, which 
forbids the impairment of the territorial integrity or political independence 
of an aggressor. 


ARTICLE 3 


(1) Subject to Article 14, an aggressor does not have any of the rights 
which it would have if it were a belligerent. Titles to property are not 
affected by an aggressor’s purported exercise of such rights. 

(2) An aggressor has the duties which it would have if it were a bellig- 
erent. 

COMMENT 


This article contains specifications of the general principle enunciated in 
Article 2. The first sentence contains the explicit rule that an aggressor 


+ 
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does not have belligerent rights. Therefore an aggressor does not have, for 
example, the right of visit, search and capture on the high seas although a 
belligerent possesses that right. Accordingly, if a war ship of an aggressor 
attempts to visit, search or capture the vessel of another State, that vessel is 
legally entitled to resist. This would be true even though the vessel cap- 
tured were carrying arms, ammunition and implements of war to a defending 
State or if the vessel were attempting to breach a “blockade” which the 
aggressor sought to maintain. Any interference with the vessel of another 
State would give that State a claim for damages against the aggressor. 

Another example is found in situations arising in the aggressor’s own terri- 
tory: a belligerent may, in its own territory, rightfully intern enemy aliens 
and may sequestrate their property to prevent its use by the enemy during 
the war. If an aggressor took the same type of action, its conduct would be 
illegal. 

The second sentence of paragraph (1) of this article relates to types of 
action performed in the aggressor’s own territory or on the high seas. Under 
the existing law of war, if a belligerent captures a vessel and condemns it in a 
prize court, the judgment of the court suffices to transfer title to the property 
condemned. Were express provision not made in the text, it might be as- 
sumed that even though the seizure were internationally wrongful, title as a 
matter of private property law would pass. This sentence negates that 
conclusion. 

It is not intended to provide against the possibility of title to private 
property changing through the operation of ordinary laws of an aggressor 
within the territory normally subject to its jurisdiction. The lack of power 
applies only to cases where the aggressor seeks to pass title as if it were ex- 
ercising the belligerent right of capture, prize, angary, requisition or preémp- 
tion. Thus if an aggressor within its own territory by eminent domain 
proceedings condemned property having a situs within its territory, title 
would pass. On the other-hand, if the same State sought by an alleged 
exercise of the right of angary to take over vessels transiently found within 
one of its ports, title to those yessels would not be affected and the State of 
the owner of the property would have a claim for damages. 

It is of course not to be anticipated that an aggressor, in the conduct of 
hostilities, will refrain from seizing the vessels of a defending State or of a 
co-defending State which is actually using its armed land, sea and air forces 
in hostile combat with it. Such seizure, however, would not be lawful and 
upon the conclusion of peace the aggressor might properly be required to pay 
for all damages so caused. A precedent for the payment of damages to com- 
pensate for injuries caused by armed forces which have begun their hostilities 
with an illegal act is to be found in the following extract from the Observa- 
tions of the German Delegation on the Conditions of Peace, May 29, 
1919: 
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Germany accepts the obligation to pay for all damages sustained by 
the civil populations in the occupied parts of Belgium and France, 
inasmuch as she brought upon them the terrors of war by a breach of 
international law through the violation of Belgian neutrality. (Con- 
ditions of Peace with Germany, U. 8. Sen. Doc. No. 149, 66th Cong. Ist 
Sess. (1919), p. 90; cf. 2 Temperley, A History of the Peace Conference of 
Paris (1920), pp. 308-809.) 


Paragraph (2) of the instant article explains that while the aggressor does 
not acquire belligerent rights, it is subject to the same duties to which a 
belligerent is subject. Thus an aggressor is under a duty to abstain from 
committing hostile acts in the territory of a supporting State (see Article 10) 
or of another State which is not a defending or co-defending State (see Article 
12). Similarly it is under a duty to abstain from raising troops in the terri- 
tory of such States and to prevent its military aircraft from flying over such 
States. An aggressor does not owe these duties, however, to a defending or 
co-defending State (see Article 6). 


ARTICLE 4 


(1) An aggressor does not have any of the rights which would accrue to a 
State not an aggressor as the result of its use of armed force. 


COMMENT 


It may be debatable to what extent a State, under international law, 
acquires rights through the use of armed force short of war. This first 
paragraph of the instant article, however, makes clear that if any such rights 
would normally be obtained, they would, nevertheless, not accrue te an 
aggressor. In the case of pacific blockade, for example, while the weight 
of authority supports the view that the blockading State obtains no right 
to interfere with the shipping of third States, the blockading State is entitled 
to seize the vessels of the State against which it'h&s set up the pacific block- 
ade. Some States, including France, have insisted that a pacific blockade 
may be enforced against the vessels-of*third States. (See ‘A Memorandum 
on Pacific Blockade up to the Time of the Foundation of the League of 
Nations” by M. Giraud, Member of the Secretariat, Reports and Resolutions 
on the Subject of Article 16 of the Covenant, League Doc. A.14.1927.V, Annex 
II, p. 89.) Whatever the correct view under international law, the aggressor 
does not by purporting to set up a blockade obtain rights against the vessels 
of any State. 

In the Preferential Claims case decided by a tribunal of the Permanent 
Court of Arbitration in 1904 (Wilson, The Hague Arbitration Cases (1915), 
p. 12), the question was argued whether the use of force in an attempt to 
compel the payment of claims, afforded a basis in law for preferential 


ARTICLE 4 889 


treatment. On behalf of the United States, it was argued in that case 
that: 


It is not enough that the conduct of the allies in making war upon 
Venezuela was equally meritorious with the policy pursued by the other 
creditor nations in abstaining from war and in seeking to collect the 
claims presented by them by peaceful methods. Before you can award 
preferential treatment to their claims, you must declare their conduct 
to be more meritorious than the conduct of those nations which ab- 
stained from making war; for equality of treatment is the rule, and 
preferential treatment can only be accorded as an award of merit. 
(Report of the United States Agent, U. S. Sen. Doc. No. 119, 58th Cong. 
3rd on The Venezuelan Arbitration before the Hague Tribunal, 1903, 
p. 1138. 


While the Tribunal decided that under the circumstances, the blockading 
powers were entitled to preference, the decision does not explicitly deal 
with the right to use force in such cases. The following passages from the 
Report of the United States Agent may be quoted: 


It was conceded by counsel on both sides that the law of nations 
afforded no clear rule for the decision of the controversy. No such 
case had ever before arisen, and in the course of the trial neither the 
counsel nor the arbitrators were able to cite any authority, either from 
decisions of arbitral tribunals or from the writings of publicists, which 
was plainly applicable to the case. The collection of the Chinese in- 
demnity, growing out of the Boxer movement in 1900, was most 
nearly in point, and was earnestly urged by counsel for the United 
Apoi in support of the principle of equality of treatment of creditor 

tates. ə 

The force and value of the award as a precedent can not yet be 
justly measured. By some it may be approved as giving to the blocek- 
ading powers the just reward of their military exertions by securing the 
prompt payment of their claims, while leaving the other creditor States 
free to secure in their own way the payment of their claims. By others 
the award may be regarded as a premium on war, as inconsistent with 
the spirit of The Hague,Convention, and as tending to incite armed 
conflicts between cfeditor States having claims against a common 
debtor. Ifthe latter view, which was urged to the tribunal by the coun- 
sel for the United States, is correct, the injurious effects of the award 
as a precedent will be limited by other and later arbitral decisions and 
by the action of public opinion. (Zbid., p. 15.) 


(2) Situations created by an aggressor’s use of armed force do not change 
sovereignty or other legal rights over territory. 


COMMENT 


This paragraph, as well as paragraph (8) of this article, are applications 
of what is now commonly referred to as the Stimson non-recognition doc- 
trine. The origins of the doctrine, however, may be traced back many years 
before its enunciation by Secretary of State Stimson in 1932. The various 
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expressions of the concept have been animated by different purposes, in- 
fluenced by the particular occasions which called forth the expressions. A 
common element is to be found in the attempt to eliminate conquest as a 
basis for territorial titles. At least in the recent invocations of the concept, 
where the assertion that rights flowing from acts of force would not be 
recognized, the position is taken that such non-recognition is justified because 
the act of force in question is illegal since it constitutes a violation of a 
treaty obligation. Thus the doctrine muy be said to rest upon the maxim, 
Ex injuria jus non oritur. This principle has been expressed by a British 
court in the following language: “It is clear that the law is that no person 
can obtain or enforce any rights resulting to him from his own crime; 

the human mind revolts at the very idea that any other doctrine could be 
possible in our system of jurisprudence.” (Jn the Estate of Cora Crippen, 
[1911] P. 108.) In international situations, it has hitherto been difficult to 
determine when the act upon which the alleged claim of right is based can 
be definitely stigmatized as illegal. Under this convention, such a conclu- 
sion is possible when an aggression, as that term is defined in Article l(c), 
has been duly determined. Among other examples of the invocation of the 
general concept underlying the rule contained in this paragraph of the text, 
the following may be cited: 


Resolutions proposed by the delegates of the Argentine Republic and Brazil, 
January 15, 1890, at the International American Conference in Washington 
(eighth article) (1 Moore, Digest of International Law (1906), p. 292): 


“ Acts of conquest, whether the object or the consequeneg of the war, 
shall be considered to be in violation of the public law of America. . . .’ 


The resolutions were referred to the committee on: general welfare, 
which, April 18, 1890, recommended the adoption of the following 
declarations: 

‘1. That the principle of conquest shall never hereafter be recognized 
as admissible under American public law. 

‘#2. That all cessions of territory made subsequent to the present 
declarations shall be absolutely void if made under threats of war or the 
presence of an armed force. 

‘43. Any nation from which such cessions shall have been exacted 
may always demand that the question of the validity of the cessions so 
made shall be submitted to arbitration. 

“4, Any renunciation of the right to have recourse to arbitration 
shall be null and void whatever the time, circumstances, and conditions 
under which such renunciation shall have been made.” 

These declarations were subscribed by three members of the commit- 
tee respectively representing the Argentine Republic, Bolivia, and 
Venezuela. Three other members representing Colombia, Brazil, and 
Guatemala stated that they adopted only the first of the declarations. 

Mr. Varas, a delegate from Chile, stated that the delegation from 
that country ‘would abstain from voting or taking part in the debate on 
the resolutiqns. 
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Mr. Henderson, a delegate from the United States, offered, as ex- 
pro nine the views of the United States delegation, the following 
resolution: 


“Whereas, in the opinion of this conference, wars waged in the spirit 
of aggression or for the purpose of conquest should receive the condem- 
nation of the civilized world: Therefore 

“Resolved, That if any one of the nations signing the treaty of arbi- 
tration proposed by the conference, shall wrongfully and in disregard 
of the provisions of said treaty, prosecute war against another party 
thereto, such nations shall have no right to seize or hold property by 
way of conquest from its adversary.” 


After a long discussion, in which the delegate from Peru supported 
the recommendation of the committee as a whole, the report was adopted 
by a majority of 15 to 1. The delegations voting affirmatively were 
Hayti, Nicaragua, Peru, Guatemala, Colombia, Argentine Republic, 
Costa Rica, Paraguay, Brazil, Honduras, Mexico, Bolivia, Venezuela, 
Salvador, and Ecuador. The United States voted in the negative, 
while Chile abstained from voting. 

Further discussion then took place, after which a recess was taken in 
order that an agreement might be arrived at which would secure the 
vote of the United States delegation. On the session being resumed, 
Mr. Blaine presented the following plan: 


“1, That the principle of conquest shall not, during the continuance 
of the treaty of arbitration, be recognized as admissible under American 
public law. 

‘2, That all cessions of territory made during the continuance of the 
treaty of arbitration shall be void if made under threats of war or the 
presence of an armed force, 

“3, Any nation from which such cessions shall be exacted may de- 
mand that the validity of the cessions so made shall be submitted to 
arbitration. 


“4. Any renunciation of the right to arbitration made under the 
conditions named in the second section shall be null and void.” 


The conference unanimously agreed to accept this as a substitute for 
the former report, Chile abstaining from voting. (Minutes of the 
International American Conference (1889-90), 798-806 . . .) 


Brazilian Proposal at the Hague Peace Conference of 1907 regarding the 
“non-recognition”’ of territorial changes brought about by the illegal use 
of force: 


The delegation of Brazil would like to see the Conference adopt a 
provision contemplating the renunciation of the right of conquest. It 
has drawn up its idea in the following manner, while admitting such 
modifications as may be deemed proper for its success. 

“None of the signatory Powers shall undertake to alter, by means of 
war, the present boundaries of its territory at the expense of any of the 
other Powers until arbitration has been proposed by the Power claiming 
the right to make the alteration and refused, or if the other Power diso- 
beys the arbitralaward. If any of these Powers violate this engagement, 
the change of territory brought about by arms will not be legally 
valid.” (Proceedings of the Hague Peace Conferences (Translation of 
Official Texts), Conference of 1907 (1920), Vol. I, p. 551.) 
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Proposal of the Danish Government communicated to the League of Na- 
tions in 1922 (Cohn, Neo-Neutrality (Translation by Keller and Jensen, 
1939), p. 109, n. 146): 


In the future, territorial acquisitions in Europe shall not be lawful if 
resulting from war, conquest or the conclusion of a peace treaty. 

Any agreement or arrangement made contrary to this principle shall 
ss null and void and will not be recognized by the High Contracting 

arties. 


Project No. 30, “Conquest,” American Institute of International Law, 
February 25, 1925 (Pan American Union, Codification of American Inter- 
national Law (1925), p. 118): 


The American Republics . . . animated by the desire of preserving 
the peace and prosperity of the continent, for which it is indispensable 
that their mutual relations be based upon principles of justice and upon 
respect for law, solemnly declare as a fundamental concept of American 
international law that, without criticizing territorial acquisitions effected 
in the past, and without reference to existing controversies— 

In the future territorial acquisitions obtained by means of war or 
under the menace of war or in presence of an armed force, to the detri- 
ment of any American Republic, shall not be lawful; and that 

Consequently territorial acquisitions effected in the future by these 
means can not be invoked as conferring title; and that 

Those obtained in the future by such means shall be considered null 
in fact and in law. ` 


Note of the United States Government to the Japanese Government of May 
11, 1915, relative to the ““Twenty-One Demands” (United States Foreign 
Relations, 1915, p. 146): è 


In view of the circumstances of the negotiations which have taken 
place and which are now pending between the Government of Japan and 
the Government of China, and of the agreements which have been 
reached as a result thereof, the Government of the United States has the 
honor to notify the Imperial .Japanese Government that it cannot 
recognize any agreement or undertaking which has been entered into or 
which may be entered into between the Governments of Japan and 
China, impairing the treaty rights of the United States and its citizens 
in China, the political or territorial integrity of the Republic of China, 
or the international policy relative to China commonly known as the 
open door policy. 


Identic notes from the Government of the United States to the Governments 
of China and Japan, of January 7, 1932 (United States Department of State, 
Press Releases, January 9, 1932): 


_ In view of the present situation and of its own rights and obligations 
therein, the American Government deems it to be its duty to notify both 
the Imperial Japanese Government and the Government of the Chinese 
Republic that it cannot admit the legality of any situation de facto 
nor does it intend to recognize any treaty or agreement entered into 
between those Governments, or agents thereof, which may impair the 
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treaty rights of the United States or its citizens in China, including 
those which relate to the sovereignty, the independence, or the terri- 
torial and administrative integrity of the Republic of China, or to the 
international policy relative to China, commonly known as the open 
door policy; and that it does not intend to recognize any situation, 
treaty, or agreement which may be brought about by means contrary 
to the covenants and obligations of the Pact of Paris of August 27, 1928,, 
to which treaty both China and Japan, as well as the United States, are: 
parties. 


This statement of the Govan of the United States was supported. by 
the resolution of the Assembly of the League of Nations, March 11, 1932, 
which reads in part as follows: 


The Assembly . declares that it is incumbent upon the Members. 
of the League of Nations not to recognise any situation, treaty or agree- 
ment which may be brought about by means contrary to the Covenant 
of the League of Nations or to the Pact of Paris. (League of Nations, 
Official Journal, 1932, Spec. Supp. No. 101, p. 87.) 


Similarly, the Assembly Report adopted February 24, 1933, declares in 
Part IV, Section ITI (ibid., No. 112, p. 76): 


In view of the special circumstances of the case, the recommendations 
made do not provide for a mere return to the status quo existing before 
September 1931. They likewise exclude the maintenance and recogni- 
tion of the existing regime in Manchuria, such maintenance and recogni- 

- tion being incompatible with the fundamental principles of existing 
international obligations and with the good understanding between. the: 
two countries on which peace in the Far Hast depends. 

It follows that, in adopting the present report, the Members of the 
League intend. to ‘abstain, particularly as regards the existing regime in 
Manchuria, from any act which might prejudice or delay the carrying’ 
out of the recommendations of the said report. They will continue not 
to recognise this regime either de jure or de facto. They intend to ab- 
stain from taking any isolated action with regard to the situation in 
Manchuria and to continue to concert their action among themselves as 
well as with the interested States not Members of the League. .. . 


The Neutral Commission, comprised of representatives of all the American 
Republics, in connection with the dispute between Bolivia and Paraguay, 
despatched from Washington, D. C., on August 3, 1932 a declaration to the 
Governments of Bolivia and Paraguay which concluded with the following 
paragraph: 
The American nations further declare that they will not recognize any 
territorial arrangement of this controversy which has not been obtained 
by peaceful means nor the validity of territorial acquisitions which may 


be obtained through occupation or conquest by force of arms. (United 
States Department of State, Press Releases, August 6, 1932.) 


Article 2 of the Treaty of Non-Aggression and Conciliation signed at Rio 
de Janeiro on October 10, 1933 (Argentine Anti-War Pact) (United States 
Department of State, Treaty Series, No. 906): k i 
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They declare that as between the High Contracting Parties, territorial 
questions must not be settled by violence, and that they will not recog- 
nize any territorial arrangement which is not obtained by pacific means, 
nor the validity of the occupation or acquisition of territories that may 
be brought about by force of arms. 


The obligations of this treaty are quoted and reaffirmed in Article I of the 
‘Convention to Coordinate, Extend and Assure the Fulfillment of the Exist- 
ing Treaties between the American States,” signed at Buenos Aires, De- 
cember 23, 1936. 


Article 11 of the Convention on Rights and Duties of States signed at 
Montevideo, December 26, 1983 (United States Department of State, 
Treaty Series, No. 881): 


The contracting states definitely establish as the rule of their conduct 
the precise obligation not to recognize territorial acquisitions or special 
advantages which have been obtained by force whether this consists in 
the employment of arms, in threatening diplomatic representations, or 
in any other effective coercive measure. The territory of a state is 
inviolable and may not be the object of military occupation nor of other 
measures of force Imposed by another state directly or indirectly or for 
any motive whatever even temporarily. 


This treaty had as of November 1, 1988, been ratified by the following 
States: Brazil, Colombia, Costa Rica, Cuba, Chile, Ecuador, El Salvador, 
United States, Guatemala, Honduras, Mexico, Nicaragua, Panama, Do- 
minican Republic. 


Resolution No. XX VI adopted at the Eighth International Conference of 
American States, Lima, December 22, 1938: 


WHEREAS: 

The maintenance of peace and the preservation of the juridical order 
between the nations of America demand the adoption of a common and 
solidary attitude, already recognized by the Anti-War Treaty of Non- 
Aggression and Conciliation; 

It is necessary to define the scope of the continental doctrine of the 
non-recognition of the conquest or acquisition of territory by force; 

The geographical, historical and political conditions of the American 
ae preclude, on this continent, all territorial acquisitions by force; 
an 

It is desirable to coordinate, reiterate and strengthen the declarations 
and statements contained in the treaty of July 15, 1826, signed at the 
Congress of Panama; and in the treaties adopted at the Inter-American 
Congresses of Lima of 1847 and 1864; in the resolutions of April 18, 1890, 
approved at the First International Conference of American States: ; 
in the resolutions of February 18, 1928, adopted at the Sixth Interna- 
tional Conference of American States; in the declaration of August 8, 
1932, signed at Washington; in the Anti-War Pact signed at Rio de 
Janeiro on October 10, 1933; in the Convention on Rights and Duties 
of States, signed at Montevideo on December 26, 1933, at the Seventh 


ARTICLE 4 895 


International Conference of Ameriéan States: and in the instruments 
approved on December 23, 1936, at the Inter-American Conference for 
the Maintenance of Peace, held at Buenos Aires, 

The Eighth International Conference of American States 

DECLARES: 

That it reiterates, as a fundamental principle of the Public Law of 
America, that the occupation or acquisition of territory or any other 
modification or territorial or boundary arrangement obtained through 
eae by force or by non-pacific means shall not be valid or have legal 
effect. 

The pledge of non-recognition of situations arising from the foregoing 
conditions is an obligation which cannot be avoided either unilaterally 
or collectively. (Highth International Conference of American States, 
Final Act, December, 1988, p. 45.) 


The principle is also stated in Article 5 of the Budapest Articles of Inter- 
pretation quoted supra in the General Introductory Comment. See in 
general, Quincy Wright, “The Stimson Note of January 7, 1932,” 26 Ameri- 
can Journal of International Law 1932), p. 342; “The Legal Foundation of 
the Stimson Doctrine,” 8 Pacific Affairs (1935), p. 439. 

Irrespective of any decision whether this series of precedents has served 
to create a rule of customary international law, they do afford a basis for 
proposing the crystallization of a rule to the extent to which this article goes. 

It should be noted that paragraphs (2) and (8) of this article deal merely 
with the direct legal consequences of certain actions of an aggressor. They 
do not prevent new legal situations from arising through the subsequent 
agreement or consent of the States concerned. 


(3) A treaty brought about by an aggressor’s use of armed force is 
voidable. 


COMMENT 


This paragraph is merely a special. application of the general principle 
discussed under paragraph (2) of this article. It will have been noted in 
the materials included in the, Comment under the preceding paragraph that 
the principle has been declared to be applicable to treaties brought about by 
an illegal use of armed force. The principal question arising under the text 
of this article is whether such treaties should be considered void or voidable. 
The text adopts the latter alternative for the following reason: It is conceiva- 
ble that an aggressor might, after defeating the armed forces of the victim 
of aggression, conclude with the victim of aggression a treaty which intrinsi- 
cally offered a fair and equitable adjustment of the controversy which had 
led to the armed conflict. If the treaty is intrinsically equitable, there seems 
no reason to push logic to its extreme and to declare that the treaty is never- 
theless void. Similarly, if other States should take the view that the treaty 
represented a satisfactory conclusion of the controversy, they should not 
be under the necessity of considering the treaty void beçause it had been 
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brought about by an aggressor’s use of armed force. On the other hand, 
if the treaty were intrinsically inequitable or if the other States parties to this 
Convention believed it was not a fair and satisfactory solution of the conflict, 
the present text makes it possible for the victim of aggression which has 
been compelled to conclude the treaty to denounce it and for the other 
States to decline to recognize it as a valid legal instrument. 

It does not seem appropriate in this Draft Convention to attempt to 
elaborate any procedures which States might follow in declaring their inten- 
tion to respect the treaty or disregard it under the authority of this para- 
graph of the text. In this connection, see the Draft of a Convention for 
the Maintenance of Peace, submitted by Dr. Carlos Saavedra Lamas, May, 
1936, to the Inter-American Peace Conference at Buenos Aires: 


Art. VI (a). The non-recognition of the territorial adjustments 
obtained by other than pacific means, and of the occupation or acquisi- 
tion of territories obtained by force of arms, shall be made effective upon 
the request of the party which considers itself injured. The non- 
recognition shall be expressed in a declaration which shall be made 
public in each case when pacific means of settlement have failed, or 
when the refusal to formulate the agreement to arbitrate or the refusal 
to carry out the decision which is rendered, shows plainly the intention 
of occupying by force and holding indefinitely a foreign or disputed 
territory. 

The contracting states shall make the declaration singly or jointly, 
and shall bring it to the knowledge of all the signatory states. They 
shall proclaim therein the moral repudiation of the use of force, with the 
warning that they will not recognize officially any situation or treaty in 
benefit of the state which has broken the Pact, and will not aecord recog- 
nition of the international personality which may be sought for the terri- 
tory acquired or occupied. . . . (Argentine Republic, Ministerio de 
Relaciones Exteriores y Culto, Draft of a Convention for the Maintenance 
of Peace, p. 8.) 


ARTICLE 5 
By becoming an aggressor, a State loses the sight to require other States to 


perform the obligations of executory treaties, but is not relieved of the duty 
to perform the obligations of such treaties; executed treaties are not affected. 


COMMENT 


This article deals with a particular type of legal obligation which ordina- 
rily flows to and from a belligerent in its dealings with neutrals. <A belliger- 
ent may require of neutrals compliance with the terms of existing treaties, 
such as treaties of commerce and of extradition. Under this article, an ag- 
gressor is not entitled to exact such compliance from other States. It is of 
course understood that just as a belligerent may not require compliance 
with the terms of an executory treaty from another belligerent, so an ag- 
gressor may not exact compliance from a defending State or a co-defending 


ARTICLE 5 897 


State. No distinction is to be made between bipartite and multipartite 
treaties; thus an aggressor may not require another State to comply with the 
Postal Conventions or with the Suez Canal Convention. Attention should 
be called here to Article 16 infra, which provides for consultation of the High 
Contracting Parties to determine the time when the other articles of this 
Draft Convention shall cease to operate with reference to the aggression 
which brought them into operation., When that time is reached, this Article 
5 ceases to operate and the aggressor resumes the right to require other States 
to perform their treaty obligations to it. 

The Report of the Legal Sub-Committee adopted by the League of Na- 
tions Co-ordination Committee on October 19, 1935, contains the following 
opinion: 

2. A second question of an international character arises out of the 
existence of commercial treaties between Italy and the States which 
participate in the sanctions. Application of sanctions by a State having 
a commercial treaty with Italy may, to a greater or lesser degree, pre- 
vent the execution of the treaty. Italy would, however, have no legal 
right to complain, since the situation so created would be the result of 
the provisions of the Covenant, which is legally binding on both Italy 
and the other State and prevails over the treaty in question. 

It may be asked whether, on the principle of reciprocity, Italy would, 
in the same way, have the right to withhold the execution of her obliga- 
tions under the treaty or to annul or suspend the performance of con- 
tracts in progress of execution. Having regard to the essential fact in 
the case—namely, that the Covenant, in virtue of which the sanctions 
are taken, is binding both on Italy and on the other Members of the 
League əf Nations—the reply must be that Italy would incur interna- 
tional liability by refusing to carry out the commercial treaty or by 
annulling or suspending the performance of contracts in progress of 
execution. 

3. Finally, there is the question of application of treaties of friendship 
and non-aggression, which may have been concluded between Italy and 
some of the Members of the Leagué of Nations, under which each con- 
tracting party undertakes not to participate in any international entente 
preventing purchase or sale of goods or provision of credits from or to 
the other party. 

It may be asked whether application of economic and financial sanc- 
tions against Italy by a Member of the League which has such a treaty 
with Italy is compatible with the obligations of the treaty. Since the 

. contracting parties are Members of the League, it is clear that the treaty 

must be interpreted subject to Articles 16 and 20 of the Covenant. It 
follows that application of sanctions by one of the contracting parties 
against the other is entirely legitimate, even if the treaty contains no 
reservation regarding the provisions of the Covenant or if one of the con- 
tracting parties was not a Member of the League of Nations at the 
moment when it concluded the treaty. (League of Nations, Official 
Journal, 1936, Spec. Supp. No. 150, p. 7.) 


It may be noted that on June 1, 1934, the Bolivian Government protested 
to the United States on the ground that the arms embargo enforced by the 
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latter State during the Chaco War, violated the commercial treaty of May 
13, 1858 between the two States. The United States denied that the terms 
of the treaty had been violated. (See United States Department of State, 
Press Releases, June 16, 1934, pp. 407, 408.) The case merely indicates the 
necessity of a provision such as that contained in the instant article in order 
to protect States against the charge that they have violated treaties with an 
ageressor. 

In regard to executed or dispositive treaties, the article states that they 
are not affected by the existence of a case of aggression. Just as under the 
usual rules of international law, boundary treaties, treaties of cession and the 
like remain unaffected by war, so a like rule is made applicable here. It 
would be too disturbing to the whole international community if any other 
rule were followed. 


PART TY. DEFENDING AND CO-DEFENDING STATES 


ARTICLE 6 


Against the aggressor, a State by becoming a defending State or a co- 
defending State, acquires the rights which, if it were a belligerent, it would 
have against an opposing belligerent. 


COMMENT 


This article states a general principle concerning defending and co-de- 
fending States in their relations with aggressors. The rights which are de- 
nied to an aggressor are accorded to defending and co-defending States. At 
the same time this article imposes a legal limitation by confining the action 
taken against an aggressor within the bounds of the rules established for 
inter-belligerent relations in case of war. Cf. also Articles 14 and 15. 

Since this Convention seeks merely to suggest certain governing princi- 
ples, no attempt is made in this article to provide specific rules for detailed 
situations. s 


ARTICLE 7 


Against States other than the aggressor, a State by becoming a defending 
State or a co-defending State, acquires the right to take in it sown territory, 
or on the high seas or in the territory of the aggressor, measures to cut off 
the commercial or financial relations of the aggressor with other States, 
subject to the following rules: 

(aÿ It shall not discriminate in favor of its own nationals or property or in 
favor of the nationals or property of any other State. 

(b) The manner in which it carries out such measures shall be limited 
by the rules on visit, search, capture and adjudication which would be ap- 
plicable if it were a belligerent. 


ARTICLE 7 899 


(c) It may sequester seized or captured property but may not condemn it 
unless: 
(i) it is a vessel entitled to fly the flag of an aggressor; or 
(ii) it is arms, ammunition or implements of war destined directly 
or indirectly to an aggressor; or 
(iii) it is a vessel more than half of whose cargo by value, weight, bulk 
or freight, is composed of arms, ammunition or implements of war 
destined directly or indirectly to an aggressor. 
(d) It may preémpt sequestered property on payment of the fair market 
value. 
(e) It shall not subject persons to treatment more severe than would be 
justified by the rules governing belligerent rights and duties in relation to 
neutrals. 


COMMENT 


This article defines the relations between defending and co-defending 
States on the one hand and all other States—including supporting States— 
except aggressors, on the other hand. No special rule is provided for the re- 
lations between a defending State and a co-defending State, or between two 
defending States, or between two co-defending States. It would be reason- 
able to insert an article stating that these sets of relationships are comparable 
to those existing between allied belligerents or co-belligerents. It does not 
appear, however, that any useful purpose would be served by the inclusion 
of such a rule. 

In general, defending and co-defending States are given very wide powers. 
A power to cut off the aggressor from all foreign trade is granted without the 
limitations which international law imposes upon the creation of a blockade. 
It is pertinent to note that in the official discussions of the operation of sanc- 
tions under Article 16 of the League Covenant, measures of blockade have 
received central attention and stress.- (Cf. the study of “pacific blockades” 
in Reports and Resolutions op the Subject of Article 16 of the Covenant, League 
Doe. A.14.1927.V.14, p. 8R; Jessup, Neutrality, Its History, Economics and 
Law, Vol. IV, “Today and Tomorrow” (1936), Chapter IV.) It should be 
borne in mind that this whole Convention rests on the assumption that an 
aggressor has been determined to be such by a procedure to which it has 
previously agreed, and it must be expected that other States will take cogni- 
zance of this fact. The whole system here laid down contemplates a degree 
of international solidarity in its application. Since, under Article 12, States 
which are not even supporting States are not obligated to observe toward an 
aggressor the duties which a neutral owes to a belligerent, more coöperation 
might be expected from such States than under existing law they are prepared 
to give. 

Nevertheless, other paragraphs of this article do place extensive limita- 
tions upon the action of defending and co-defending States. Paragraph 
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(a) is intended to prevent them from using such an occasion to their own ad- 

vantage and to the detriment of other States. Belligerents have been known 
to discriminate in favor of their own trade, at the expense of the trade of 
neutrals. Paragraph (b) would guard against such measures as sinking at 
sight vessels encountered at sea and condemnation of captured property 
without judicial process. Paragraph (d) is based upon the theory that de- 
fending and co-defending States should not be entitled to use the broad 
powers given them for their own enrichmtnt. They may prevent aid from 
reaching an aggressor, but they may not themselves take over captured 
property except in the three instances specified. Under sub-head (i), the 
vessel may be confiscated but the cargo would be free. Under sub-heads 
(ii) and (iii), the rules of absolute contraband are applied by analogy al- 
though with a concession to broad interpretations of the doctrine of continu- 
ous voyage. Paragraph (d) gives a right of preémption on the theory that 
the exercise of this right would not be objectionable to owners of the property 
involved. Paragraph (e) assures individuals against undue detention or 
mistreatment. 

As pointed out in the Comment under Article 6, this Draft Convention 
seeks merely to suggest certain broad principles. In this article, situations 
arising on the high seas have been selected for somewhat detailed specifica- 
tion, merely by way of illustration and not with any purpose to cover com- 
pletely all possible contingencies. 


ARTICLE 8 


A defending State or a co-defending State may take or send seized or 
captured vessels or cargoes to a port of its own or of any defending State, 
co-defending State or supporting State. 


COMMENT 


It seems desirable to include the rule set forth in this article in order to 
check any tendency toward the destruction of “prizes” at sea. It seems 
. possible to adopt such a rule here, even though it cannot be included in the 
Draft Convention on Rights and Duties of Neutral States in Naval and 
_ Aërial War, because in the cases contemplated here a much wider range of 

ports is available to which the “prize” can be conducted. The captured 
vessel may be taken to a port of the defending State, to a port of a co-defend- 
ing State or to a port of a supporting State. Since under Article 12, other 
States, not falling within any of those categories, are not bound to observe 
toward an aggressor the duties which a neutral owes to a belligerent, it is 
possible for such a State to afford like opportunities by special notice or 
agreement. It does not seem, however, that a State which is unwilling to 
assume even the status of a supporting State should be obligated to open its 
ports to captured yessels. 


ARTICLE 9 901 


ARTICLE 9 


À State assumes the status of a co-defending State by giving notice of that 
fact to all other States. 


COMMENT 


As already pointed out, a co-defending State need not be a party to the 
treaty breached by the aggressor or to the treaty under which that breach is 
determined. Any State except the aggressor and the defending State is 
free to take on the status of a co-defending State. Since other States may 
have to regulate their conduct to conform to the status of State A as a co- 
defending State, it seems obviously desirable that State A be required to 
give notice. It seems unnecessary to make a provision as detailed as that 
found in Article 2 of the Third Hague Convention: 

The existence of a state of war must be notified to the neutral Powers 
without delay, and shall not take effect in regard to them until after the 
receipt of a notification, which may, however, be given by telegraph. 
Neutral Powers, nevertheless, cannot rely on the absence of notification 
if it is clearly established that they were in fact aware of the existence 
of astate of war. (Proceedings of the Hague Peace Conferences (Trans- 
lation of Official Texts), Conference of 1907 (1920), Vol. I, p. 618.) 

The essential points expressed in the Hague text would seem to be clearly 
implicit in the text of the instant article of this Draft Convention. It will 
be noted that the instant article requires notice to be given to “‘all other 
States,” which would include the aggressor. It seems desirable that this 
should be done, and with existing facilities for communication there seems to 
be no reasop why the draft should provide otherwise. 

Some States may be under a duty to become co-defending States or at 
least to become supporting States. For members of the League of Nations 
there would probably exist under certain conditions a definite duty to be- 
come supporting States but probably not to become co-defending States. In 
the case of the Ethiopian War, sevéral members of the League abstained 
from discriminating against [taly; in terms of this Draft Convention, they 
declined to become even suppprting States. It is not within the scope of this 
project to discuss whether their action was in accord with a proper inter- 
pretation of the Covenant of the League. It may benoted, however, that the 
existence of “gaps” in the Covenant has been generally admitted, and that 
a member of the League might resort to war without breaching its obliga- 
tions under the Covenant. Such a member of the League might, however, 
be a party to some other treaty containing an obligation not to resort to 
force and its action might be a violation of that treaty. The breach might 
be duly determined and the State might thus become an aggressor. In such 
a case there might be no obligation upon other members of the League to 
become co-defending or supporting States; under this Draft Convention they 
would be free to do so upon giving the notice required by the instant article. 
Cf. also Article 11, infra. 


LA 
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PART IV. SUPPORTING STATES 


ARTICLE 10 


By becoming a supporting State, a State acquires the right to discriminate 
against the aggressor, but it may not do any act to the detriment of States 
other than the aggressor unless such act would be lawful if done by a de- 
fending or co-defending State. Against an aggressor, a supporting State has 
the rights which, if it were neutral, it would have against a belligerent. 


COMMENT 


This article states the general principles governing a supporting State’s 
conduct toward an aggressor and toward other States. Toward an aggressor, 
the State has broad freedom to act in a discriminatory way. It seems un- 
necessary to list limitations as in Article 7, because the status itself precludes 
any use of armed force. If such force is used, the State becomes a co-defend- 
ing State and is governed by Article 7. The capture of a ship at sea, or its 
seizure on land, both involve the use of armed force and are not permitted 
to a supporting State. 

In regard to its relations with States other than an aggressor, the sup- 
porting State is further limited by an application of the analogous rules 
restraining belligerents in their treatment of neutrals. 

A supporting State might properly loan money to a defending State and 
refuse it to an aggressor; it might embargo shipments to an aggressor and 
permit them to all other States; it might fuel, provision and repair battle- 
ships of a defending State and deny to battleships of an ageressor all access 
to its ports. 

In its treatment of nationals and property of States other than an aggres- 
sor, its freedom of action might be moresca through special agreements 
with those States. 

See also the Comment under Article 1(g).. 


ARTICLE 11 ` 


A State assumes the status of a supporting State by giving notice of that 
fact to all other States. 


COMMENT 
See Comment under Article 9. 


PART V. OTHER STATES 


ARTICLE 12 


A State which is not an aggressor, a defending State, a co-defending State, 
or a supporting State, does not, in its relations with the aggressor, have the 


ARTICLE 12 903 
duties which, if it were neutral, it would have to a belligerent, but, against 


the aggressor, it has the rights which, if it were a neutral, it would have 
against a belligerent. 


COMMENT 


It is clear that a State may be neither an aggressor, nor a defending State. 
It is not required by this Convention (although it may be required by some 
other treaty to which it is a party)-to become a co-defending or supporting 
State. It is necessary to provide for the relations of States which do not 
acquire one or the other of these special positions. It would be possible to 
adopt some particular term to describe these States which hold aloof; they 
might be described as “‘non-codperating States” or by some other term. It 
is believed, however, that a multiplication of new terminology should be 
avoided and it does not seem necessary in the interests of clarity to adopt 
another term. 

The basic principle on which this Part V is based is that such other States 
must be allowed the greatest possible latitude and degree of non-interference 
which is consistent with the legitimate operations of defending, co-defending 
and supporting States. Article 7, for example, in limiting the right of con- 
demnation, operates in favor of these other States. This Convention does 
not exclude the possibility that even where an aggressor has been duly 
determined, some States may choose to consider themselves as if they were 
neutrals in the type of war whose legal relationships are governed by the 
Draft Convention on the Rights and Duties of Neutral States. Never- 
theless, whenever this Convention on Rights and Duties of States in Case of 
Aggression is applicable, the basic fact is that hostilities have been com- 
menced in violation of a legal obligation not to resort to armed force and that 
violation has been duly determined. No State can be wholly unaffected by 
such acts, and the Draft Eon aor on Rights and Duties of Neutral States 
cannot be wholly applicable. 

A State which has not found it desirable to join in a collective system such 
as that established by thé Covenant of the League of Nations, might become 
a party to this Convention. By doing so it would not assume any obligation 
to participate in any type of discrtminatory action against an aggressor. 
It would agree that certain other States might have broad rights to capture 
its vessels on the high seas but the treatment accorded to such vessels would 
be less severe than if the capturing States were operating under the law 
governing belligerent and neutral rights. Since, under the Introductory 
Article, the aggressor would also be a party to this Convention, it would beclear 
that the other States would, under this article, be free from the duty.to ob- 
serve in respect of the aggressor the usual duties of neutrality. On the other 
hand, the aggressor would be bound to treat it as favorably as a belligerent 
would be bound to treat it if it were neutral. It would seem to be clear, 
therefore, that by becoming a party to this Convention such a State as is 
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now being considered, would deriveseveral advantages and no disadvantages. 
It would in effect be taking the position that while it did not feel free to join 
in collective action against an aggressor, it did not wish to block the efforts 
of other States participating in such action. Moreover, by becoming a 
party to this Convention, it would be in a position to assume the status 
of a supporting State or a co-defending State should it subsequently desire 
to do so. If it were attacked by an aggressor, it would have the advan- 
tage of the provisions here stipulated for the advantage of a defending 
State. 

This article covers the relations between these other States: and an 
aggressor. Since the latter, under Article 2, acquires no legal rights against 
other States, no State owes to it the observance of the duties which a neutral 
owes to a belligerent. Thus if these other States refuse to admit into their 
ports the warships of an aggressor upon the same terms which they afford 
to a defending State, the aggressor has no legal basis for a claim. Never- 
theless, if these other States wish to treat both the aggressor and the victim 
of aggression impartially, they are free to do so. In any case they may 
require an aggressor to accord to them the respect which a belligerent owes 
to a neutral. Thus an aggressor may not carry on ‘‘belligerent”’ operations 
in their territorial waters nor recruit armed forces within their territory. 


ARTICLE 13 


Subject to the provisions of Articles 7 and 8, a State which is not an ag- 
gressor, a defending State, a co-defending State, or a supporting State, has, 
in its relations with a defending State, a co-defending State or 8 supporting 
_ State, the duties which, if it were neutral, it would have to a belligerent; and 
has against those States the rights which, if it were a neutral, it would have 
against a belligerent. 


COMMENT 


This article covers the relations between these other States and defending, 
co-defending and supporting States. The other States must at least accord 
to a defending State the observance of the duties which a neutral owes to a 
belligerent. For example, these other States may not make State loans to 
an aggressor nor permit an aggressor to outfit warships in its ports. Con- 
versely, these other States may require that a defending State, like an 
aggressor, refrain from warlike operations in its waters and from recruiting 
forces in its territories, ete. Since Articles 7 and 8 provide special rules 
relating to the interception of trade at sea, it is necessary to note an exception 
to the general rule in those cases. 

It is desirable to point out that these other States may at any time, by 
giving the notification required by Article 11, transform their status into 
that of supporting States. 
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PART VI. GENERAL 


ARTICLE 14 


Nothing in this Convention shall be deemed to excuse any State for a 
violation of the humanitarian rules concerning the conduct of hostilities 
prescribed by international law or by a treaty to which it is a party. 


COMMENT 


This article is a limitation upon Article 2 which provides that an aggressor 
does not acquire rights by his aggression. As noted in connection with that 
article, even the usual rights of a belligerent are denied to him. It seems 
proper to require, however, even in case of aggression, the observance of 
humanitarian rules such as those contained in the Geneva (‘Red Cross”) 
Conventions of 1864 (55 British and Foreign State Papers, p. 43), of 1906 
(99 tbid., p. 968), and of 1929 (6 Hudson, International Legislation, p. 1); 
the Conventions of 1899 and 1907 for the adaptation of the principles of the 
Geneva Convention to maritime warfare (91 British and Foreign State Papers, 
p. 968; 100 ibid., p. 415); the Convention concerning the Treatment of 
Prisoners of War, 1929 (5 Hudson, op. cit., p. 20), which revised the provi- 
sions of the 1899 and 1907 Hague Conventions on Laws and Customs of War 
on Land (91 British and Foreign State Papers, p. 988; 100 ibid., p.338). Even 
where States have not been technically bound by these humanitarian rules, 
they have found it desirable to apply them in the interests of humanity 
and out of self-interest. One may refer as an example to the fact that during 
the American Civil War the Government of the United States applied the 
humanitarian rules of warfare in its conduct of hostilities with the forces of 
the Confederacy. These humanitarian rules derive their efficacy in large 
part from the realization that, aside from all other considerations, as a matter 
of self-interest, it is to the advantage of States to recognize, in the conduct of 
hostilities, certain limits. A sanction is found in the fact that if one State 
deviates from these norms, the other State will retaliate. For example, if 
belligerent A poisons the wells of belligerent B, belligerent B will poison the 
wells of belligerent A. Even though a State is pronounced an aggressor, the 
actual conduct of hostilities should always be governed by these humanita- 
rian principles. 

The Budapest Articles of Interpretation (printed in the General Introduc- 
tory Comment, supra, p. 825, note 1) makes this same reservation of 
humanitarian obligations, referring to several of the treaties involved. 


ARTICLE 15 


Nothing in this Convention shall be deemed to entitle any State to deprive 
an aggressor of territory, or to impair the political independence of an 
aggressor, as a penalty for the aggression. 
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COMMENT 


This article follows closely the principle embodied in paragraphs (i) and 
(11) of Article 15 of the Geneva Protocol for the Pacific Settlement of Inter- 
national Disputes, October 2, 1924. The text of those paragraphs is as 
follows: 


(i) In conformity with the spirit of the present Protocol, the signatory 
States agree that the whole cost of any military, naval or air operations 
undertaken for the repression of an ‘aggression under the terms of the 
Protocol, and reparation for all losses suffered by individuals, whether 
civilians or combatants, and for all material damage caused by the 
operations of both sides, shall be borne by the aggressor State up to the 
extreme limit of its capacity. 

(ii) Nevertheless, in view of Article 10 of the Covenant, neither the terri- 
torial integrity nor the political independence of the aggressor State shall 
in any case be affected as the result of the application of the sanctions men- 
tioned in the present Protocol. (League of Nations, Official Journal, 
1924, Spec. Supp. No. 23, Annex 30a, p. 501; 2 Hudson, International 
Legislation, p. 1390.) 


The following extracts from the discussion on those paragraphs which took 
place in the plenary meetings of the Fifth Assembly of the League of Nations 
‘are explanatory of the views underlying these provisions: 


Twenty-Fifth Plenary Meeting, October 1, 1924: Statement by M. Benés, 
Rapporteur, Third Committee of the League Assembly (League of Nations, 
Official Journal, 1924, Spec. Supp. No. 23, p. 198): 


The penalties provided for in the Protocol do not include annexation 
of the aggressor’s territory or curtailment of this political independence. 


Statement of Mr. Arthur Henderson, British Empire (ibid., p. 215): 


And even when, as a last resort, military action has to be taken, it 
will be conditioned, under this scheme, by guarantees to the world at 
large that individual States will. not misuse the military action which 
they have undertaken on behalf of international society as a whole in 
order to secure what they may conceive tô be their own individual mate- 
rial advantage. 

In other words, this scheme will secure for the world as a whole, a 
system—as the Prime Minister [Mr. Ramsay MacDonald] described 
it last summer in the British House of Commons—of pooled security. 
It will altogether (and we hope finally) get rid of the accursed policy of 
imperialism by rendering impossible territorial conquest and aggrandise- 
ment. Henceforward the might of nations will be the servant of inter- 
national justice. 


Discussions of paragraph 2, Article 15 of the Geneva Protocol in the Third 
[Disarmament] Committee of the Assembly: Extract from the Report, 
dated October 8, 1924, by M. Benèš, Rapporteur, on the Work of the Third 
Committee (League of Nations, ‘General Report submitted to the Fifth 
Assembly on behalf of the First and Third Committees by M. Politis . 
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and M. BenèS ... ,”’ Arbitration, Security, and Reduction of Armaments, 
A. 135(1).1924.IX, p. 19): | 

Article 15. | 

Paragraph 1 is similar to Article 10 of the Draft Treaty of Mutual 
Assistance drawn up last year. 

Paragraph 2 is designed to prevent the sanctions provided for in 
Article 11 from undergoing any change in character during the process 
of execution and developing into a war of annexation. 

In view of the observations of various delegations regarding the 
punishment of the aggressor, it should be added that it would be incor- 
rect to interpret this article as meaning that the only penalties to be 
apprehended by the aggressor as the result of his act shall be the burdens 
referred to in paragraph 1. If necessary, securities against fresh ag- 
gression, or pledges guaranteeing the fulfilment of the obligations im- 
posed in accordance with paragraph 1, might be required. Only 
annexation of territory and measures involving the loss of independence 
are declared inadmissible. 

“Territory” is to be taken to mean the whole territory of a State, no 
distinction being made between the mother-country and the colonies. 


ARTICLE 16 


The HIGH CONTRACTING PARTIES shall consult together to determine 
the time when the foregoing articles shall cease to operate with reference 
to the aggression which brought them into operation. 


COMMENT 


This article recognizes that the special rules applicable to aggression must 
be limited ia time. While there can be no legal state of aggression as there 
may be a legal state of war, yet the fact of aggression does give rise to emer- 
gency rules which cannot last forever. It is to be presumed that the States 
which by treaty have condemned aggression will succeed in restoring the 
legal order which the aggressor has impaired, after which the State which 
had been engaged in aggression will again enjoy the rights of a normal State 
at peace. Experience has shawn however that this may not occur. The 
aggressor may be successful, in which case other States may be obliged 
eventually to recognize the actual situation. This paragraph provides that 
in either contingency the decision that the emergency period is over and nor- 
mal law restored is to be by collective decision arrived at by consultation of 
the parties to this Convention. This would therefore preclude individual 
recognition of the fruits of aggression prior to such collective decision. 

A similar point was raised in connection with the Geneva Protocol, as 
appears from the following extract from the meetings of the Third Committee 
of the Assembly of the League of Nations in 1924: i 

M. Lanes (Norway) proposed the following amendment: 
“That a third paragraph be added to Article 15 drafted as follows: 


“<The Council of the League shall have sole competence to order the 
removal of sanctions and a return to normal conditions.’”’ 
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One very important point had not been provided for in Article 15 [of 
the Protocol]. There was nothing to show, when the sanctions had been 
put into force, at what moment the action of the League should termi- 
nate. Such action would be more or less in the nature of war. In the 
course of a war ambitions might be aroused, and agreements might be 
concluded between the parties—facts which might give rise to very 
serious consequences. That being so, it would be expedient to lay down 
that the Council should have sole competence to decide when the 
League’s action should terminate. , 


M. Brenks (Czechoslovakia), Rapporteur, accepted the amendment, 
but pointed out that there was a difference between the removal of sanc- 
tions and the actual termination of operations. Operations could only 
come to an end through the action of the Governments and this would 
necessitate close contact, during the course of the operations, between 
the Council and the Governments. 


Mr. ARTHUR HENDERSON (British Empire), while agreeing with the 
amendment, suggested that Article 15 was not the correct article in 
which it should be inserted. In Article 15 they were dealing with the 
consequences of the act of the aggressor by making him pay the bill, 
and that did not seem to be the proper article in which the amendment 
should be inserted. 


Mr. LANGE (Norway) recognised the justice of the Rapporteur’s 
observation, which he thought might be mentioned in the report. 

Mr. Henderson’s objection might perhaps be met if the amendment 
were embodied in a special article. 

Mr. Lange's amendment was adopted, subject to a reservation as to the 
place in which it should be inserted. (League of Nations, Extracts from 
the Minutes of the Third Committee [Meeting of September 25, 1924], 
Official Journal, 1924, Spec. Supp. No. 26, pp. 67-68.) 


On July 4, 1936, the Assembly of the League of Nations adopted a resolu- 
tion which reads in part as follows: 


The Assembly, 


Taking note of the communications and, declarations which have been 
made to it on the subject of the situation arising out of the Italo- 
Ethiopian dispute; 


r Recalling the previous findings dnd decisions in connection with this 
ispute: 


Recommends that the Co-ordination Committee should make all 
necessary proposals to the Governments in order to bring to an end the 
measures taken by them in execution of Article 16 of the Covenant. 
(League of Nations, Oficial Journal, 1936, Spec. Supp. No. 150, p. 340.) 


It might be considered preferable to provide that just as the primary 
fact of aggression is to be determined by an international tribunal or other 
body previously authorized by the aggressor to make such a decision, so 
the termination of aggression should be similarly decided. The difficulty 
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of having a court determine such a question has been indicated by the 
Supreme Court of the United States: 


A court cannot estimate the effects of a great war and pronounce 
their termination at a particular moment of time, and that its conse- 
quences are so far swallowed up that legislation addressed to its emer- 
gency had ceased to have purpose or operation with the cessation of the: 
conflicts in the field. (McKenna, J., in Commercial Trust Co. v. Muller 
(1923), 262 U. S. 57.) i 


It seems preferable to adopt the rule stated in this article of the text, 
since in any case it would seem probable that the contracting parties would 
consult together in order that their mutual relationships might be clarified. 
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draft, 720, 732. 

Blockade zones: 

Capture and condemnation of vessels in. Declaration of London, 626; Hafvard Research 
draft convention, 558, 629; Inst. Int. Law draft, 626, 629; Int. Law Assn. draft, 626. 

Defined. Harvard Research draft convention. 212. 

Harvard Research draft convention. 212, 692, 708. 

Mine laying in. Hague Convention of 1907, 750; Harvard Research draft convention, 
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Law Assn. drafts, 561, 562. 
Damages for improper. Cases, 638; Declaration of London, 638; Harvard Research 
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Arms embargoes to belligerents. 285, 308, 323. 
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unneutral service, 658. ` 

Declaration of Paris of 1856. Articles reprinted, 533, 633, 637, 709; signatory and adhering 


states, 584. 
Delto, The. U. S. For. Rel., 1916, Supp., p. 327. Cited. 671. 
Denmark: 


Aggressor. Use of term. 853. 

Aircraft, belligerent. Treatment of, 767, 772. 

Armed merchant ships. Neutrality rules of 1938. 445. 

Arms embargoes to belligerents. 286, 308, 323. 

Bases of belligerent operations prohibited. 339. 

Belligerent warships in ports and territorial waters, 429, 468, 481, 772; augmentation of 
forces prohibited, 469; barred for neutrality violations, 333; coaling, 475; departure, 
482; exempted vessels, 482, 467; passage of, 423; provisioning, 477; repair of damages by 
enemy action, 472. 

Conquest. Proposal to League of Nations. 892. 
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Diversion of neutral vessels. Protest in 1914. 589, 
German submarine warfare protest, 416; protest against German war zone, 701, 
Hovering by belligererits prohibited. 349. 
Loans to belligerents restricted. 312. 
Mines, submarine, in territorial waters. Laid during World War, 755; neutrality rules on, 
756; protest during World War, 699. 
Neutrality laws cited, 254, 255, 756; due diligence proposal, 248; neutrality passport 
decrees, 507, 508. 
Privateering abolished, 534; privateers and prizes, admission of, 450, 455. 
Prize courts, belligerent, prohibited in térritory of. 342. 
Prize regulations on: unneutral service, 668; transfer of flag, 688; visit and search, 547. 
Requisition of Danish ships by belligerents. Order. 369. 
Submarines. Neutrality rules, 434; party to London agreement of 1936, 550. 
Territorial waters. 344. 
Troops supplied to Russia against Sweden. 237. 
Denmark-Finland-Iceland-Norway-Sweden. Neutrality rules of 1938. Cited. 232. 
Denmark-Germany. Exchange of notes of 1931 on civil procedure. Cited. 52. 
Denmark-Great Britain. Correspondence concerning British retaliatory order in council of 
1807. 401. 

Denmark-Prussia. Reprisals during war of 1864. 403. 

Denmark-United States. British convoy of American vessels. Correspondence concern- 
ing. 675. 

Depositions. Federal Rule, 68, 71, 117; N. Y. Civil Practice Act, 133; U. S. Code, 128; 
U. S. Uniform Foreign Depositions Act, cited, 75, 81, 89. 

Deshon v. Packwood, 16 App. Prac. 272. Cited. 70. 

Desilla v. Fells & Co., 40 L. T. 423. Cited. 79. 

Desneval, Count. Case cited. 4380. 

Deutsches Kohlen Depot, [1919] A.C. 291. Cited. 217. 

Deutschland. German submarine. Treatment by United States in World War. 482. 

Deviation by neutral aircraft. Harvard Research draft convention, 776; ‘discussion at 
Hague Cofnmission of Jurists of 1923, 779. 

Deviation by neutral merchant vessel. Harvard Research draft convention, 521; rules of 
Brazil, Dominican Republic, and Ecuador, 522. 

See Diversion of neutral vessels for visit and search. 

Diana, The, 7 Wall. 354. Cited. 722. 

Diplomatic channel. Request for foreign law. Harvard Research draft convention, 115. 

Diplomatic correspondence. Seizure or censorship of. 642, 647, 659, 663. 

Diplomatic officers: ee *e 

As commissioners to take evidence and service of judicial documents. Harvard Research 
draft convention, 49, 53, 63, 84, 117; U. S. Code, 129. 

Safe conducts for. 617. ° 

Transmission of letters rogatory through. Harvard Research draft convention. 72, 82. 
Distress: 

Belligerent warships’ admission and stay in neutral ports. Am. Inst. Int. Law draft, 
464, 483; armed merchant vessels, 458; definition of term, 429; distress by enemy action, 
470; Hague Convention of 1907, 425, 463, 483; Harvard Research draft convention, 
425, 458, 462, 482; Inst. Int. Law draft, 425, 464; Int. Law Assn. drafts, 464-466, 483; 
Maritime Neutrality Convention of 1928, 463, 483; regulations of various states, 468; 
submarines, 458. f 

Neutral vessels entering blockaded places. Declaration of London, 721; Harvard Re- 
search draft convention, 721; Inst. Int. Law draft, 721; prize court decisions, 721. 

Prizes. Admission to neutral ports. Hague Convention of 1907, 447, 456; Harvard Re- 
search draft convention, 447, 458; regulations of various states, 449. 

Diversion of neutral vessel for visit and search. Allied agreements with neutrals, 596; dis- 
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cussion by Hague Commission of Jurists of 1923, 597; French instructions of 1934, 599; 
Harvard Research draft convention, 530, 546, 557, 559, 578; in Spanish Civil War, 600; 
Int. Law Assn. draft, 561; Italian rules of 1927 and 1938, 599; practice of states, 581; 
regulations and instructions, 585; report of British Committee on visit at sea, 592; sum- 
mary of authorities, 600; treaty provisions, 580; World War practice, 584, 586. 
Damages for improper. Harvard Research draft convention. 639. 
D.-K.-D, The, 2 Décisions du Conseil des Prises, 89. Cited. 216. 
Dobrudja. Rumanian instructions of 1878. 875. 
Documents: 
Meaning of. Harvard Research draft convention. 47. 
Obtaining in international proceedings. Harvard Research draft convention. 110, 116. 
Dominican Republic. Bases of belligerent operations prohibited in ports of, 338; clearance 
regulations during World War, 509; penalty for deviation by merchant vessel, 522. 
Donaldsonville cases, 4 Moore Int. Arb. 3697. Cited. 388. 
Dorrit, The. Publ. of the P. C. I. J., Ser. C, No. 3, Supp. Vol., p. 4. Cited. 304. 
Douro, The. Blatchf. Prize Cases, 362. Cited. 735. 
Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211. Cited. 80. 
Draupner, The, 2 Entscheidungen des Oberprisengerichts in Berlin, 162. Cited. 670. 
Drummond, The, 1 Dods. 103. Cited. 642. 
Due diligence and neutrality. 245, 247, 249, 254. 
Dunn, F. S. Quoted on revision of treaties. 803. 
Dusseldorf, The, [1920] A. C. 1034. Cited. 337. 


Eagle, The, 1 Acton, 65. Cited. 717. 
Eagleton, Clyde. Bibliography on aggression. 831. 
Eastern Carelia Case. P., C. I. J. Quoted. 872. 
Eastern Extension, Australasia & China Telegraph Co. Ltd., Am.-Br. CL Arb. Cited. 390. 
Eastern Pact of Friendship and Non-aggression of 1937. Arts. 4, 8, 867; parties, 867. 
Ecuador: 
American vessel condemned for unneutral service. 662. 
Armed merchant ships during World War. Attitude on. 438. - 
Arms embargo during Chaco War. 328. 
Bases of belligerent operations prohibited. 339. 
Belligerent warships in ports and territorial waters, 468, 477; augmentation of forces for- 
bidden, 470; coaling, 475; departure, 482; passage, 423. 
Clearance regulations during World War. 509. 
Deviation by merchant vessels, penalty for. 522. 
Hovering by belligerents prohibited. 349. oe 
Neutrality laws cited. 238, 255. 
Prize courts, belligerent, prohibited in territory of. 342. 
Radio control during World War. 324. 
Territorial waters, 344; hostile acts prohibited in, 344. 
Transfer of flag in war regulations. 688. 
Ecuador-New Granada. Treaty of 1856. Art. 3. 859. 
Ecuador-Peru. Note of 1864 on international law violations. 874. 
Ecuador-Salvador. Treaty of 1890. Art. 1. 860. 
Ecuador-United States. Capture of American steamer Washington. 382. 
Edna, The, [1919] P. 157, [1921] 1 A. C. 735. Cited. 218, 688. 
Edwards v. Le Petit Séminaire, 45 Cour Sup. 178. Cited. 67. 
Eemland, The. Fauchille et De Visscher, 296. Cited. 703. 
Egypt: 
Bases of belligerent operations prohibited. 339. 


te 
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Belligerent warships in ports, 468; augmentation of forces forbidden, 470; coaling, 475; 
departure, 482; provisioning, 477. 

League of Nations sanctions, letter on. 884. 

London and Nyon agreements on submarine and aërial werfare, party to. 550. 

Neutrality laws cited. 254, 322. 

Elliott’s case, 4 Moore Int. Arb. 3720. Cited. 389-390. 

Elve, The, [1921] 1 A. C. 458. Cited. 593-594. 

Embargoes by neutrals: 

On arms. Hague Conventions of 1907, 281; Harvard Research draft convention, 281; 
instances, 283, 321, 326, 328; Int. Law Assn. drafts, 282; Maritime Neutrality Conven- 
tion of 1928, 281. 

On exports, 321, 525; Maritime Neutrality Convention of 1928, 306. 

On loans and credits. Hague Convention of 1907, 311; Maritime Neutrality Convention 
of 1928, 311. 

Embiricos v. Germany, 10 Rec. Déc. Trib. Arb. Mix., 104. Cited, 576, 672. 

Empress, The. Blatchf. Prize Cases, 659. Cited. 748. 

Enemy persons on neutral vessels, removal of. Declaraticn of London, 601, 609, 612; 
Harvard Research draft convention, 601; instances, 605, during World War, 612; Inst. 
Int. Law draft, 602; Int. Law Assn. draft, 602; prize regulations and instructions, 610, 
617; treaty provisions, 603. 

Enemy property at sea. Capture and condemnation. Declaration of Paris, 633; Harvard 

Research draft convention, 683; Inst. Int. Law drafts, 633; Int. Law Assn. draft, 633. 

English Channel declared a war zone in 1915. 700, 702. 

Esperanza, The, 2 Entscheidungen des Oberprisengerichts in Berlin, 169. Cited. 670. 

Espionage in neutral territory. Laws of various states. 267, 276. 

Estonia: 

Aggression. Use of term. 850. 

Armed merchant ships. Neutrality rules. 445. 

Bases of belligerent operations prohibited. 339. 

Belligerent aircraft, treatment of. 767, 772. 

Belligerent warships i in ports and territorial waters, 428, 429, 468, 481, 772; augmentation 
of forces forbidden, 470; barred for neutrality violations, 333; coaling, 475; passage, 423; 
repair of damages by enemy action, 472. - 

Mining of territorial waters. Neutrality rules, 756. 

Neutrality laws and rules. 232, 255, 434, 445, 756. 

Prize courts, belligerent, prohibited in territory of. 342. 

Prizes, admission of. 455. 

Submarines. Neutrality rules ob; 434; party to London agreement of 1936 on submarine 
warfare, 550. 

Estonia-Latvia. Treaty of 1921 on judicial assistance. Cited. 103. 

Ethiopia. Support by League members against Italy, 883; use of term aggressor, 853. 

See Italo-Ethiopian War. 

European Concert of Powers. Official statements concerning. 878. 

Evangelistria, The. Fauchille et Basdevant, 172, 281, 423. ‘Cited. 669, 708, 718. 

Evghenides v. Germany, Ger.-Gr. Mix. Arb. Trib. Cited. 371. 

Evidence: 

Before international tribunals. United States laws, 106. 

Defined. Harvard Research draft convention. 42. 

Obtaining abroad. Harvard Research draft convention. 65, 87, 98, 100, 102, 104, 110, 
116. 

Exchange v. McFaddon, 7 Cranch, 116. Cited. 426. 

Expropriated Religious Properties in Portugal. Scott, Hague Court Reports, 2. Cited. 385. 
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Extradition. Delivery of property. Harvard Research draft convention, 102; Montevideo 
Convention of 1933, cited, 102. 


Fanny, The, 1 Dods. 443. Cited. 676. 

Federico, The. Fauchille et Basdevant, 19, 287. Cited. 587, 617, 670. 

Fees for service of documents in judicial assistance. 61, 83, 109, 131. 

Felicity, The, 2 Dods. 381. Cited. 564. 

Feller, A. H. Harvard Research draft convention on judicial assistance. 11. 

Field, David Dudley. International Code. Articles on judicial assistance. 139. 

Financial relations with aggressor states. Harvard Research draft convention. 898. 

Finger-prints, exchange of. Harvard Research draft convention. 103. 

Finland: 

Aggressor and aggression. Use of terms. 850, 853. 

Armed merchant ships. Neutrality rules of 1938. 445. 

Arms embargo to belligerents. 288. 

Bases of belligerent operations prohibited. 339. 

Belligerent aircraft. Treatment of. 767, 772. 

Belligerent warships in ports and territorial waters, 428, 429, 468, 481, 772; augmentation 
of forces forbidden, 470; barred for neutrality violations, 333; coaling, 475; passage, 423; 
repair of damages by enemy action, 472. 

Mines in territorial waters. Neutrality rules. 756. 

Neutrality laws cited. 255, 434, 756. 

Prize courts, belligerent, prohibited in territory of. 342. 

Prizes, admission of. 455. 

Submarines. Neutrality rules, 434; party to London agreement of 1936 on submarine 
warfare, 550. 

Finland-Great Britain. Treaty of 1923. Art. 4. 367. 

Finland-Netherlands. Treaty of 1933 on extradition and judicial assistance. 101, 103, 165. 

Finland-U.S.S.R. Non-aggression treaty of 1982. Art. 1. 870. 

Fiore del Mare, The. Verzijl, Le Droit des Prises de la Grande Guerre, 946. Cited. 621. 

Fitzsimmons v. The Newport Insurance Company, 4 Cranch, 185. Cited. 620. 

Flad Oyen, The, 1 C. Rob. 135. Cited. 342, 

Flag as test of neutral character. Harvard Research draft convention. 214, 222, 

Flag, enemy. Transfer to neutral. Declaration of London, 681, 684, 685; Harvard Re- 
search draft convention, 681; Inst. Int. Law drafts, 682; Int. Law Assn. draft, 682; na- 
tional prohibitions and regulations, 315, 688; prize cases, 687. 

Flag, neutral, belligerent misuse of. Falsification of aircraft markings assimilated to, 763; 
German note of Feb. 16, 1915, 520; Harvard Research draft convention, 353; Inst. Int. 
Law manual, 353; Int. Law Assn. draft, 353; practice, 356. 

Florida, The. Wheaton, Elements of International Law, 8th ed., 528 n. Cited. 336. 

Foreign documents as evidence. U. S. Code, Title 28. 129. 

Foreign law, information on. Harvard Research draft convention. 112, 116, 118. 

Forest King, The. Blatchf. Prize Cases, 2. Cited. 747. 

Fortuna, The. China High Prize Court Judgments (Cheng tr., 1919), p. 68. Cited. 688. 

Fournel, The. Verzijl, Le Droit des Prises de la Grande Guerre, 317, 1181. Cited. 230. 

Fox, The. Edw. 311. Cited. 398, 582. 

France: 

Aggression. Use of term. 850, 853. 

American Civil War. Fitting out ships for use in. 253. 

Armed merchant vessels. Attitude on. 231. 

Arms embargoes and prohibitions to belligerents. 288, 305. 

Bases of belligerent operations prohibited. 339. 

Belligerent aircraft. . Armed merchant, 554; visit, search and capture by, 779. 
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Belligerent warships in ports and territorial waters, 468, 481; augmentation of forces 
forbidden, 470; coaling, 475; departure, 462, 482; distress, 430; exempted vessels, 432, 
467; internment, 476, 485; provisioning, 477; Russian vessels during Russo-Japanese 
War, 476, 485. 

Blockade. Capture for breach of, 736, 739, 741, 742, 745; declaration and notification, 
724, 728, 731, 736, 745; departure of neutral vessels, 749; distress, 722; neutral warships, 
719; prize laws and regulations, 625-628, 690, 722, 724, 728, 731, 736, 742, 745, 748, 
749. 

Capture, exemptions from. 481, 432.+ 

Continuous voyage. Law and rules, 625, 626; cases, 628, 

Contraband. Attitude at The Hague, 499; taken from neutral ships, 577. 

Diversion of neutral vessels for visit and search. Attitude at Hague Commission of 
Jurists of 1923, 598; instructions, 599; practice, 533, 546, 581, 587, 605; order of Mar. 
13, 1915, 590. 

Enemy convoy. Instructions. 678, 679. 

Enemy persons aboard neutral vessels, Decree of 1794, 605; instructions, 610, 612, 617; 
practice, 612, 617. 

Flag. Transfer in war, 684, 687, 688; use of false, in war, 355-358. 

Foreign trade. Peace-time quotas. 816. 

Judicial assistance. Circular of Jan. 20, 1910, 37; law cited, 54. 

London and Nyon agreements on submarine and aérial warfare. Party to. 550. 

Mail steamers and correspondence, neutral. Treatment of. 640, 644, 651, 652, 659. 

Merchant vessel defined. 216, 218. 

Mines laid in high seas by, 699; instructions, 707. 

Neutrality. Impartiality and, 234; laws cited, 253, 254; change during war, 322, 323. 

Privateering abolished. 534. 

Prize courts in neutral ports. 342. 

Prizes. Admission, 455; destruction, 563, 569, 570, 571, 576; neutral non-contraband 
cargo in, 577; requisition of, 381, 383. 

Radio in w&r zone, neutral use of. 707. 

Reprisals and retaliation. Decrees of 1793, 1796, 1797, 1806-1807, 392-394; during 
American Civil War, 402; decree of Mar. 13, 1915, 404. 

Requisition of neutral property. Decree and instructions, 369; practice, 373, 375. 

Territorial waters, 345; hostile acts prohibited in, 345. 

Trent affair. Protest to United States. . 791. 

Unneutral service. Regulations and instructions. 662, 667, 672. 

Visit and search. Instructions, 542, 547, 583; practice, 533, 541. 

France-Germany. Convention of 1926, Art. 5, 760; declaration of 1927 on civil procedure, 
cited, 54, 63. 

France-Great Britain. Treaty of 1632. ‘Art. 3. 580. 

France-Italy. Carthage arbitration between. Cited. 790. 

France-Mexico Claims Commission of 1924. Rule for obtaining evidence. 105. 

France-Netherlands: 

Controversy over armed merchantmen during World War. 440. 

Treaty of 1646, 603, cited, 659; Treaty of 1678, Art. 22, 603; Treaty of 1844 on judicial 
assistance, cited, 99. 

France-Peru. Treaty of 1861. Art. 20. 604. 

France-Turkey. Treaty of neutrality and arbitration. Feb. 3, 1930, Art. 1. 878. 
France-U.S.8.R. Agreement of 1936 on civil procedure. Quoted. 37, 48, 157. 
France-United States: 

Claims commission under convention of 1831. 395, 563, 659, 677. 

Diplomatic correspondence concerning: blockade measures during American Civil War, 
716; destruction of prizes, 563; French prize courts on Americansterritory, 342; French 
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retaliatory decrees, 1796-1807, 393, during World War, 404; German reservists on 
American vessels, 608; German ships in United States during World War, 685; removal 
of enemy persons from neutral vessels, 612, 613; treatment of mails during World War, 


Treaty provisions: 1778, Art. 29, 580; 1800, Art. 18, 539; 1914, Art. 1, 861. 

Franciska, The, 10 Moore P. C. 37. Cited. 718, 729. 

Franco-Prussian War of 1870. British attitude on arms embargo, 301; British ships sunk by 
Germany, 374, 386. 

Frau Jlsabe, The, 4 C. Rob. 63. Cited. 729. -> 

Frederick VIII, The, [1917] P. 48, cited, 651; Journal Officiel, 1922, p. 5277, cited, 632. 

Frederick Luckenbach, The. U.S. For. Rel., 1916, Supp., p. 660. Cited, 615-616. 

Frederick Molke, The, 1 C. Rob. 86. Cited. 720. 

Free ships, free goods. Declaration of Paris, 687; Harvard Research draft convention, 637; 
Int. Law Assn. draft, 637. 

French Co. of Venezuelan R. R., Ralston & Doyle, Mix. Cl. Com. 1902. Cited. 386. 

French Revolutionary War. Belligerent convoy of American vessels, 674; diversion of 
neutral vessels for visit and search, 581. 

French spoliation claims. 5 Moore Int. Adj., 350. Cited. 563, 677. 

Friedmann, W. The Growth of State Control. Cited. 244. 

Friendship, The, 6 C. Rob. 420. Cited. 660. 


Gaasterland, The. Fauchille et De Visscher, 296. Cited. 703. 

Gagalis v. Germany, Ger.-Gr. Mix. Arb. Trib. Cited, 372. 

Galen, The, 37 Ct. Cl. 89. Cited. 677, 735. 

Garner, J. W. Quoted on belligerent submarines in neutral ports and waters. 435. 

Gelderland, The, 2 Entscheidungen des Oberprisengerichts in Berlin, 211. Cited. 586, 670. 

General, The, 7 Moore Dig. Int. Law, 741. Cited. 583-584. 

General Act for Pacific Settlement of International Disputes. Art. 33, 865; parties, 865. 

General Armstrong, The, 2 Moore Int. Arb. 1071. Cited. 260-261, 336. 

General Hamilton, The, 6 C. Rob. 61. Cited. 623, 736. e 

Geneva Arbitration of 1872. Cited. 247, 254. 

Geneva Convention on Supervision of Arms Traffic of 1925. Neutrality questions in con- 
nection with. 242. 

Geneva Protocol for Pacific Settlement of International Disputes of 1924. Arts. 2, 8, 863; 
Art. 13, 878; Art. 15, 906; League Assembly discussion, 906. 

Gerasimo, The, 11 Moore P. C. 88. Cited. 691, 717, 743. 

German requisitions of Portuguese property in Belgium, Ann. Dig. Pub. Int. Law Cases, 
1929-80, p. 150. Cited. 372. 

Germania, The, [1917] À. C. 375. Cited. 216-217. 

Germany: 

Aggressor. Use of term. 850, 853. 

Aircraft. Visit, search, and capture by, in World War. 782. 

Armed merchant ships, practice on. 229. 

Arms embargoes and prohibitions to belligerents. 304, 306, 308. 

Belgian neutrality, acknowledgment of breach of, May 29, 1919. 888. 

Belligerent warships in ports and territorial waters, 461, 480; augmentation of forces 
forbidden, 470; coaling, 474-477; departure, 482; exempted vessels, 432, 467; fueling, 
474-477; internment, 471, 485; provisioning, 474-477. 

Blockade. Price code and rules, 690, 719, 745; capture for breach of, 621, 739-742; con- 
tinuous voyage, 625; departure from, 749; notification of vessel, 749; vessels entering, 
722, 

Contraband. Attitude at Hague Conference of 1907, 499; cargoes from neutral ships, 
577; embargo on, 808. 
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Diversion of neutral vessels for visit and search. Prize ordinance, 585; World War prac- 
tice, 546, 586, 613.. | 
Enemy convoy, sinking of neutral vessels under. 678. 
Enemy persons on neutral vessels, removal of. Prize ordinance, 610; memo. of 1914, 612; 
memo. of 1916, 613. 
Flag. Transfer during war, 684, 687; use of false, in war, 358. 
Judicial assistance, law on. 49, 54, 74, 
Letters rogatory, execution by courts. 74. 
Locarno treaty of 1925, denunciation of. 864. 
Mail on captured vessels, 645-647; prize ordinance, 652; protest of Allies’ action, 649. 
Merchant vessel, definition of. 216, 218. 
Mines laid on high seas during World War. 698. 
Privateers, admission of. 455. 
Prize courts, belligerent, prohibited in territory of. 342. 
Prizes. Admission of, 455; destruction of, 569-571, 575; non-contraband cargo on, 577; 
requisition of, 381. 
Requisition of neutral property. Prize ordinance, 368; Austrian and Swiss rolling stock, 
372; British ships in war of 1870, 374, 386; in Belgium, 372; in Rumania, 372. 
Russian vessels interned in Russo-Japanese War. 471, 485. 
Submarine warfare. Prize code, 551; party to London agraement of 1936, 550; in South 
American waters in 1917, 703; memo. of Jan. 31, 1917, 520. 
Unneutral service. Prize ordinance. 666, 667. 
Visit and search. Instructions, 544, 547; practice, 583, 541; by aircraft, 782. 
War zone declarations: Feb. 4, 1915, 409, 700; Feb. 16, 1915, 520; Jan. 31, 1917, 520, 702; 
prize court decisions on, 703. 
World War credits in neutral countries. 312. 
Germany-Great Britain. Seizure of persons on German vessels during Boer War, 608; 
sinking of British ships in war of 1870, 374. 
Germany-Greece. Case of neutral vessel under enemy convoy. 679. 
Germany-Netherlands. World War disputes: destruction of prizes, 574; diversion of S. S. 
_Bertha Elisabeth, 587; passage of German warships through Dutch territorial waters, 
424; violations of neutral rights, 414. | 
Germany-Norway. Correspondence on sinking neutral vessels under enemy convoy. 678. 
Germany-Poland. Treaty of 1924 on civil procedure. Cited. 62. 
Germany-Russia. Dispute over treatment of mail on neutral vessels. 645. 
Germany-Sweden. Convention of Arbitration and Conciliation of 1924. Art. 23. 867. 
Germany-Turkey. Treaty of 1929 pn civil procedure, cited, 48, 58, 61; Treaty of 1930 on 
judicial assistance, cited, 88, 103. 
Germany-U.S.S.R. Agreement of 1925 on judicial assistance. Cited. 59, 77. 
Germany-United States: e 
Armed merchant ships during World War. Correspondence. 441. 
Arms embargo during World War. Correspondence. 301. 
Belgian relief ships during World War. Correspondence. 520. 
Destruction of prizes during World War. Correspondence. 572. 
Diversion of neutral vessels during World War. Correspondence. 586. 
Enemy convoy of neutral vessels. Cases. 678. 
Mine laying on high seas during World War. Correspondence. 699. 
German ships in United States during World War. Proposed purchase. 685. ° 
Submarines during World War. Correspondence. 410. 
Treaty of 1928. Art. 1. 364. 
Unneutral service during World War. Correspondence. 671. 
War zone during World War. Correspondence. 410, 700. 
Germany-United States Mixed Claims Commission. Laws on evidance before. 106. 
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Germariy-Uruguay. Status during World War. 883. 

Glass v. Sloop Betsey, 3 Dallas, 6. Cited. 342, 

Goldenberg & Sons case, Ger.-Rum. Arb. Trib. Cited. 371-372. 

Gorontalo, The. Fauchille, Jurisprudence frangaise etc., 72. . Cited. 533. 
Gortschakoff, Prince, to Count de Kisseleff, Nov. 10, 1860. 873. 

Gortchakow, Prince, to Russian Ambassadors in Europe, Jan. 19/31, 1877. 874. 
Government-owned vessel engaged in commerce. Status as merchant vessel. 217. 
Grace Darling, The. Fed. Cas. 5651. Cited. 214. 

Grange, The, 1 Am. St. Papers, For Rel., 148, 150. Cited. 336. 

Grao, The. Fauchille, Jurisprudence française, etc., 228, Cited. 381, 814. 


Great Britein: 

'  Aérial maneuvers in North Sea in 1938. 775. 

Aircraft. Visit, search and capture by. 780. 

Aggressor. Use.of term. 853. 

American Civil War. Arming ships in ports during, 253; continuous voyage in, 624; 
prizes excluded, 321. 

Arming merchant vessels, practice of, 229. 

Arms embargoes and restrictions on belligerents. 248, 288, 301. 

Asia Minor, blockade of. 730. 

Bases of belligerent operations prohibited. 339. 

Belligerent warships in ports and territorial waters, 428, 429, 468, 480; augmentation of 
forces forbidden, 469; coaling, 472, 474, 477; departure, 461, 482; internment, 476, 485; 
passage, 422, 427, 428; provisioning, 477; Russian warships during Russo-Japanese war, 
476, 485; shelter or repair, 471, 472. 

Blockade. Prize rules, 690, 711; capture for breach of, 623, 627, 735, 737, 739, 741, 743- 
745; by aircraft, 711; declaration and notification of, 724, 728, 730, 731; distress, 722; 
during World War, 625. 

Cameroons, blockade of. 728. 

Civil procedure. Conventions on, 28, 41, 77, 82, 86; draft convention a ais by Lord 
Chancellor’s committee, 28, 48, 140. See Judicial Assistance. 

Commissioners for Oath Act, 137; Commissions to take evidence apnea: 68, 70, 85, 88. 

Continuous voyage. Attitude at London Naval Conference of 1909, 624; during Ameri- 
can Civil War, 624; during World War, 625. 

Contraband. Proposal at Hague Conference of 1907. 499. 

Convoy. Enemy, 677; neutral, 517. 

Diverting neutral vessels for visit and searth, Attitude at Hague Commission of Jurists 
of 1923, 597; orders in council, 1807, 582, March 1}, 1915, 590, Feb 16, 1917, 593; prac- 
tice, 546, 581, 584, 588; prize law and decisions, 582, 588, 594; report of committee on 
visit at sea, 592, 

Embargoes excepted from commercial treaties, 303. 

Enemy persons on neutral vessels, removal of. Attitude, 609; prize manual, 610; World 
War practice, 612-617. See Great Britain-United States and Trent affair. 

European concert. Despatch on Turkey, 1868. 874. 

Flag. Transfer during war, 684, 687; use of false, in war, 354, 357. 

Extradition Act of 1870. 136. 

Foreign Enlistment Act, 1819. Cited. 252. 

Foreign Law Ascertainment Act, 1861. 114, 187. 

Foreign trade. Peace-time quotas. 816. 

Foreign Tribunals Evidence Act, 1856, 77, 80, 89, 135. 

Judicial assistance. Conventions cited, 59, 60, 63-65; draft convention of Lord Chancel- 
lor’s committee, 28, 48, 140; in colonies and possessions, 55; language and translation of 
documents, 52; rules of court, 54; service of documents, 50, 54. See Civil procedure. 

Law on privilegedæommunications. 80. 
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Lord Chancellor’s committee. Draft convention on civil procedure. 2, 48; 140. : 

Mails on neutral vessels, treatment of. Attitude at Hague Conferente of 1907, 646; 
court decisions, 651; practice, 642, 645; prize manual, 644. 

Merchant vessel. Definition of. 217, 218. 

Mines on the high seas. Attitude at Hague Conference of 1907, 697, 714, 715; practice 
during World War, 698, 702. 

Navicert system during World War. 508, 525, 815. 

Neutral trade rationing during World War. 488, 524, 814. 

Neutrality. Due diligence proposal at The Hague Confarence of 1907, 248; change of 
laws during war, 322-323, 325-326; coal industry legislation and, 244; impartiality 
attitude, 234; laws cited, 253-255. 

Permanent Court of International Justice. Memo. on signing optional clause. 857. 

Privateering abolished, 435; admission of privateers, 455. 

Prize courts in neutral ports. 342. 
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Admission of, 455, 456; requisition of, 381, 382. 

Destruction of. Attitude at Hague Conference of 1907, 456, at London Naval Con- 
ference of 1909, 569; court decisions, 564; neutral non-contraband cargoes, 577; parlia- 
mentary discussion, 566, 570; prize manual, 565. 

Reprisals and retaliation against neutrals. During French revolutionary and Napoleonic 
wars, 392; during World War, 403; orders in council, 1807-1808, 396, 1915, 403, 1916, 
406, 1917, 406; prize court cases, 407. 

Requisition of British ships by belligerents. 369, 376. 

Requisition of neutral vessels. Attitude, 370; during World War, 375; Turkish warships 
under construction, 379. 

Submarine warfare. Attitude at Washington Arms Conference, 553; party to London 
and Nyon agreements, 550. 

Unneutral service. Prize regulations and practice, 659, 663, 667; proposal at London 
Naval Conference of 1909, 666. 

Visit and search. Instructions, 542, 547; practice, 533, 540. 

Warships. Refusal to sell to belligerent, 237; under construction for neutral at outbreak 
of war, 460. 

War zone declared in World War. 704. 

Great Britain-Denmark-Norway-Sweden. Correspondence on diversion of neutral vessels. 

588. 

Great Britain-Latvia. Treaty of 1923. Art. 4. 362. 
Great Britain-Mexico. Controversy over breaking of bulk in search. 542. 
Great Britain-Netherlands: ° 

Early controversy over manner of visit and search, 542. 

World War controversies over: armed merchant ships, 439; Dutch convoy to the East 
Indies, 617, 650; diversion of neutral vessels, 593; mine laying in the North Sea, 702; 
internment of The Maria, 486; requisition of Dutch vessels, 375, 377, 415; violations of 
neutral rights, 414. 

Great Britain-Norway. Mining of Norwegian waters during World War. 756. 
Great Britain-Portugal. Treaty of 1914. Art.2. 366. 
Great Britain-Russia. Correspondence on destruction of prizes, 566, unneutral service, 

665; Treaty of 1797, cited, 604. 

Great Britain-Spain, Convention of 1929 on civil procedur:, cited, 89; seizure of the Tor- 

nado, 607. 

Great Britain-United States: 

Armed merchant vessels during World War. Correspondence. 442. 

Blockade during World War. Correspondence. 625. 

British convoy of American vessels during French revolutionary yar. 675. 
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American Civil War. British ot over blockade, 716, 793; destruction ve prizes, 564; 
‘neutrality discussion, 209. 
Destruction of prizes, discussions, 564, 571. 
Diplomatie agents of belligerents, safe-conducts for. 617. 
Diversion of neutral vessels. Correspondence. 584, 588, 591. 
Enemy persons on neutral vessels, removal of. During World War, 613; easly practice, 
605; Trent affair, 606, 613, 614. 
Extradition convention of 1981. Cited. 102. 
German ships in panes States during World War. Proposed purchase, 686; Dacia case, 
- 687. 
Hovering during World War. Correspondence. 850. 
Mails and mail steamers. Treatment during Mexican War, 662; during World War, 647. 
Mine laying during World War. Correspondence. 698, 702. 
Retaliatory orders in council. 1807-1808, 399; during World War, 404. 
Treaty of 1804, proposed, 540; Treaty of Washington of 1871, 245, 256. 
Trent affair, 606, 613, 614; neutral protests, 792. 
Unneutral service. Correspondence. 671. 
War zone in World War. Correspondence. 704. 
Great Britain-Yugoslavia. Convention of 1936 on legal proceedings, 153; quoted, 35, 42, 
46, 51, 52, 53, 55, 59, 61, 62, 64, 66, 69, 71, 73, 74, 81, 82, 83, 84, 87, 88, 117. 
Greece: 
Aggressor, Use of term. 853. 
Arms embargo during Chaco War. 328. 
Bases of belligerent operations prohibited. 339. i 
Belligerent warships in ports and territorial waters, 468; augmentation of forces forbidden, 
720; coaling, 475; exempted vessels, 467; internment, 486. 
Neutrality. During Cretan insurrection, 326; laws cited, 255. 
Privateers and prizes, exclusion of. 455, 459. 
Radio control during World War. 324. 
Submarine warfare. Party to London and Nyon agreements. 550. . ` 
Territorial waters. 345. 
Greece-Bulgaria. Border incident, 1925. Détermination of aggression in. 877. 
Greece-Turkey. Concert of European Powers on relations of, 1868. 874. 
Greenleaf on Evidence. Quoted on judicial assistance. 43. 
Gross v. Palmer, 105 Fed. 883. Cited. 67. 
_ Grotius, De Jure Belli ac Pacis, Cited on general ‘interest in observance of international 
law. 792. 
Guatemala: 
Arms embargo during Chaco War. 328. 
Belligerent warships in ports, 468; augmentation of forces forbidden, 469; departure, 482. 
Neutrality. Laws cited, 255; status during World War, 211, 881. 
Radio control during World War, 324. 
Submarines. Party to London agreement of 1936. 550. 
Guatemala-Honduras, Treaty of 1856. Art. 10. 859. t 
Guatemala-Netherlands. Treaty of 1856. Art. X. 364. | | 
Guatemala-Nicaragua. Treaty of 1862. Art. 7. 850. 
Guatemala-Salvador. Treaty of 1839. Art. 3. 858. 
Guatemala-United States. Treaty of 1913. Art. 1. 861. 
Guerrieri case, Italy-Venezuela, Ralston & Doyle, Venezuelan Arb. 1903. Cited. 391. 
Gulflight, The. U.S. For. Rel, 1915, Supp., p. 431. Cited. 519. 


Haabet, The, 2 C. Rob. 174. Cited. 636-637. 
Haelen, The, 2 Entschgidungen des Oberprisengerichts i in Berlin, 177. Cited. 703. 
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Hague Commission of Jurists of 1928: 
Admission of warships to neutral territorial waters. 429. 
Aérial warfare rules. Articles reprinted, 231, 235, 246, 279, 335, 554, 695, 711, 759, 760- 
762, 765, 766, 768, 770-774, 783, 786. 
Arming merchant aircraft. 554. 
.Blockade discussion. 711. 
Diversion of neutral vessels discussed. 597. 
Radio rules. Articles reprinted, 264, 337, 655, 672, 695. 
Report cited. 758, 763. i 
War zones considered. 705. 
Hague Conference of 1907: 
Discussion of: 
Admission of prizes to neutral ports. 456. 
Belligerent warships in neutral ports and territorial waters, 461, 480; coaling and pro- 
visioning, 473, 477, 484; departure, 482; shelter and repair, 471. 
Blockade, 714; changing neutrality laws during war, 322; contraband, 499; destruction of 
prizes, 456; due diligence in neutrality, 247, 254; mine laying on the high seas, 697, 715, 
754; treatment of parcels and postal correspondence on neutral vessels, 646. 

Proposal on non-recognition of conquest. 891. i 
Hague Convention of 1896 on civil procedure. Quoted, 46, 49, 53, 73, 81, 86; text, 148. 
Hague Convention of 1905 on civil procedure. Discussed, 36, 40; parties, 27; quoted, 46, 

51-53, 55, 59, 61-63, 66, 71—73, 77, 80, 82-84, 86, 116; text, 148. 
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contract debts, 858; Geneva Convention adapted to Maritime Warfare, 518; laying of 
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263, 281, 311, 361; neutral powers in naval war, 232, 235, 246, 249, 256, 264, 281, 316, 
334, 337, 341, 421, 425, 446, 456, 459, 463, 478, 483; pacific settlement of international 
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Contraband embargo. 308. 
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Henrick and Maria, The. 1 C. Rob. 146, cited, 729; 4 C. Rob. 43, cited, 448-449. 

Higgins, A. Pearce. Quoted on belligerent submarines in neutral ports and waters. 435. 

Hipsang, The, 1 Hurst and Bray, 21. Cited. 566. 

Hollenbeck’s case, 4 Moore Int. Arb. 3716. Cited. 389. 
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Innocent passage of belligerent aircraft. Hague Air Rules of 1923, 765; Harvard Research 
draft convention, 768. 

Innocent passage of belligerent warships. Hague Convention of 1907, 421, 425; discussion 
of 1907, 422, 428; Hague Rules of 1923, 429; Harvard Research draft convention, 421, 
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American Civil War, 793; Carthage and Manouba arbitrations, 790; European concert 
statements, 873; European protests in Trent affair, 791; Harvard Research draft con- 
vention, 788; despatch of Peru in 1864, 790, 874, code provision, 335; neutral duty in 
case of violation, 384; Elihu Root quoted, 789; writers quoted, 792. 
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938 RESEARCH IN INTERNATIONAL LAW 


Jane, The, 37 Ct. Cl. 24. Cited. 228. 
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Neutrality laws cited, 252, 255; passports for trading ships, 508. 

Privateering abolished, 534; exclusion of privateers and prizes, 455. 

Prize courts, belligerent, prohibited in territory of. 342. 

Requisition of vessels by belligerents. 369. ; 

Submarines. Excluded during World War, 328, 433; neutrality rules, 434; protest to 
Germany against warfare, 416; party to London agreement of 1936, 550. 

Territorial waters, 347; hostile acts prohibited in, 347. 

Unneutral service. Prize regulations. 668. 
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Visit and search. Instructions on. 547. 
War zone. Protest to Germany. 701: 
Warships, foreign. Ordinance on admission of. Cited. 318. . 
Norway-United States. Requisition of Norwegian ships. 371, 379, 385. 
Nuestra Señora de Regla, The, 17 Wall. 29, 108 U.S. 92. Cited. 380, 722. 
Nyon agreements of 1937 on submarine and aërial warfare, 550, 781; signatories, 550; League 
of Nations resolution, 551. 


Occupied territory: 
Blockade of. Declaration of London, 689; Harvard Research draft convention, 689; 
Inst. Int. Law draft, 690. 


Neutral aircraft destined for. Harvard Research draft convention. 786. 
Ocean, The, 3 C. Rob. 297. Cited. 622. 
Oldenburg. Embargo on arms and contraband to belligerents, 293, 307; neutrality laws 
cited, 252; privateering abolished, 534, 
Oldhamia, The, 1 Hurst and Bray, 145. Cited. 566. 
Olinde Rodriques, The, 174 U. S. 510. Cited. 638, 709. 
Olive, The. Verzijl, Le Droit des Prises de la Grande Guerre, 317, 1181. Cited. 280. 
Olympia, The. Fauchille, Jurisprudence française, ete., 128. Cited. 670. 
Oregon v. Bourne, 21 Ore. 218. Cited. 48. 
Orite, The. Alvarez, La Grande Guerre et la Neutralité du Chili, 250-251. Cited. 653. 
Orozembo, The, 6 C. Rob. 430. Cited. 606, 660, 662. 
Oscar II, The, 2 Décisions du Conseil des Prises, 281. Cited. 651. 
Ostsee, The, 9 Moore P. C. 150, Spinks P.C. 174. Cited. 639. 
Otto and Olaf, The. Spinks P.C., 257. Cited. 749. 


Pacific blockade. No rights to aggressor by. Harvard Research draft convention. 888. 

Pact of Paris for Renunciation of War, 864; British memo. on signature of Optional Clause 
of P.C.LJ., 857; interpretation by Int. Law Assn., 825; parties, 685. 

Padelford, N. J. International Law and Diplomacy in Spanish Civil Strife. Cited. 511. 

Palos, The. Le Jemtel, L’ Assistance Hostile dans les Guerres Maritimes, 205-206. Cited. 
618. 

Pan American Commercial Aviation Convention of 1928. 760, 765. 

Panaghia Rhomba, The, 12 Moore P. C. 168. Cited. 721. 

Panama. Embargo on arms to belligerents, 293; party to London agreement of 1936 on 
submarine warfare, 550; use of terms aggression and aggressor, 851, 854. 

Panama, The, 176 U. S. 535. Cited. 228, 641. 

Panama Canal. Blockade of, 694; admission of prizes, 455; arms transit in time of war, 
304, 305; belligerent: warships, passage through, 424, number in port, 481. 

Panama Canal Zone. Belligerent aircraft during World War. 767. 

Panama Isthmus. Transit of arms in time of war. 305. 

Pao-Hing-Lie, The. Fauchille, Jurisprudence française, etc., 438. Cited. 669. 

Papal States. Embargo on arms and contraband to belligerents. 293, 307. 

Paraguay. Arms and contraband embargoes to belligerents, 293, 308; attitude on armed 
merchant ships during World War, 441; internment of vessel Temerario, 485; neutrality 
laws cited, 254-255: reservation to Inter-American Convention on neutral embargoes, 
804. 

Paraguay-Uruguay. Convention of 1915 on judicial assistance, cited, 63; treaty of 1934 on 
judicial assistance, cited, 38. 

Parcel post. See Postal correspondence and parcels. 

Passports, neutrality. See Neutrality certificates. 

Pearl, The, 5 Wall. 574. Cited. 623, 624, 739. 

Pegou, Le. French Conseil des Prises. Cited. 227, 228. 
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Pellworm, The, [1920] P. 347, [1922] 1 A. C. 292. Cited. 337, 594. 
Persepolis, The. Fauchille, Jurisprudence française, etc., 212. Cited. 669. 
Pericles, The. Fauchille-et Basdevant, 29, 152. Cited. 692. 
Perlas, The. U.S. For. Rel., 1909, p. 377. Cited. 373. 
Perle, The, 1 Pistoye et Duverdy, 100. Cited. 336. 
Permanent Court of International Justice. Art. 44 on service of notices, 104; British 
memo. on signature of optional clause, 857. 
Perrinjaquet. Quoted on belligerent submarines in neutral ports and. waters. 435. 
Persia-Turkey. Non-aggression treaty of 1926; Art. 3, 869; security treaty of 1926, Art. 3, 
848. j | 
Person defined. Harvard Research draft convention. 35. 
Peru: 
Armed merchant ships. Attitude during World War. 441. 
Arms and contraband embargoes to belligerents. 293, 308, 328. 
` Belligerent warships in ports of. Coaling, 475; departure, 482. 
International law violations. Despatch of May 16, 1864, 690; law to punish, 335. 
Neutrality laws cited. 254, 255. 
Prisoners of war, escaped, delivery of to Bolivia. 238. 
Privateers and prizes, exclusion of. 455. 
Radio control during World War. 324. 
Submarine warfare. Ships sunk in 1917, 703; protest to Germany, 418; party to London 
agreement of 1936, 550. ° 
World War. Action on United States entry. 881. 
_ Peru-Venezuela Treaty of 1859. Art. 39, 859. 
Peterhoff, The, 5 Wall. 28. Cited. 540-541, 624, 641, 691. 
Petrocelli case. Ralston & Doyle, Venezuelan Arb. 1903. Cited. 391. 
Petrolite, The. U S. For. Rel., 1916, Supp., p. 160. Cited. 384, 552. 
Piepenbrink case, U. S. For. Rel., 1915, Supp, p. 744. Cited. 612-618. 
Pile Driver E. O. A., The, 69 Fed. 1005. Cited. 214. 
Pilots. Use by belligerent warships. 237. 
Pinson case, Ann. Dig. Pub. Int. Law Cases, 1927-1928, p. 545. Cited. 370. 
Pithis et Dallas, In re. Recueil des arrêts du Conseil d’État, 1921, p. 450. Cited. 375. 
Poland. Party to London agreement of 1936.on submarine warfare, 550; penalties for viola- . 
tion of neutrality laws, 249; use of term aggression, 851, 854. 
Poland-Rumania, Treaty of Guarantee of 1931. Art. 1. 848. 
Police information, exchange of. Harvard. Research draft convention. 103. 
Political offense. Harvard Research draft convention on judicial assistance. 101. 
Pomona, The, 2 Entscheidungen-des Oberpfisengerichts in Berlin, 147. Cited. 814. 
Pontoporos, The, [1916] P. 100. ted. 384, 669. 
Port defined. Harvard Research draft convention on neutrality. 212. 
Ports, neutral. Belligerent warships in.” See Warships, belligerent. 
Portugal: 
Aggression. Use of term. 851. 
Arms embargo to belligerents. 293. 
Belligerent warships in ports and territorial waters, 428, 429, 469; departure, 482. 
Diversion of neutral vessels for visit and search. Retaliatory order in World War, 591. 
False flag use by warship. 355. 
Neutrality laws cited, 252, 254; meaning of due diligence, 247. 
Privateering abolished, 534; exclusion of privateers and prizes, 451. 
Religious properties case cited. 385. 
Post, service of documents by, in judicial assistance. 64. 
Postal conventions, revision of. 798, 799, 801. 
Postal correspondence and parcels on captured and intercepted'vessels. Am. Inst. Int. Law 
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draft, 640; censorship practice, 642; Harvard Research draft convention, 808; corre- 
spondence distinguished from parcels post, 647, 653; Hague Convention of 1907, 639, 646; 
Harvard Research draft convention, 535, 639, 808; Inst. Int. Law draft, 640; Int. Law 
Assn. draft, 640; practice, 640, 645, 659, 662, during World War, 333, 416, 417, 646, 
647; prize codes and regulations, 644, 645, 652; prize court decisions in World War, 651. 

Pradier-Fodéré, Droit public international. Cited. 44. 

Preémption of neutral property. Cases, 686; Harvard Research draft convention, 634; 
history and practice, 635; Inst. Int. Law draft, 685; London Naval Conference of 1909, 
637. 

In case of aggression. Harvard Research draft convention. 887, £99. 

Primavera, The, 1 Entscheidungen des Oberprisengerichts in Berlin, 194. Cited. 216. 

Primula, The. Fauchille et De Visscher, 14. Cited. 538. 

Princess Alice, The. U.S. War CL Arb. Adm. Dec. No. ITI, p. 101. Cited. 220. 

Princess Melita controversy during World War. 489. 

Prinz Heinrich, The. Hershey, International Law in Russo-Japanese War, 139-140. 
Cited. 645. 

Prisoners of war, escaped, neutrality and. 238. 

Private property in maritime war. . Inst. Int. Law drafts, 236, 246, 256. 

Privateering. Abolished by Declaration of Paris, 533; Harvard Research draft convention, 
533; Inst. Int. Law drafts, 533; state practice and regulations, 225, 449, 455, 534. 

Privateers. Outfitting in neutral ports, 250, 252; use of false flags, 354. 

Privileged communications. Harvard Research draft convention, 78, 90, 101; United 
States Code, 132. 

Prize courts: 

Decisions of aggressor invalid. Harvard Research draft convention. 887. 

In neutral territory. Hague convention of 1907, 341; Harvard Research draft convention, 
838, 341; Int. Law Assn. drafts, 841; practice of states, 342. 

Prize law: 

Aggression, state defending against. Harvard Research draft convention. 899. 

Arms, ammunition, and implements of war, capture of. Declaration of London, 629; 
Harvard Research draft convention, 619; Int. Law Assn. drafts, 630. 

Blockade, breach of: | 
Condemnation of cargo. Declaration of London, 622; Harvard Research draft con- 

vention, 622; Inst. Int. Law draft, 622; Int. Law Assn. draft, 622. 
Condemnation of vessel. Declaration of London, 619; Harvard Research draft con- 
vention, 619; Inst. Int. Law drafts, 619; Int. Law Assn. draft, 619. 

Blockade zone. Declaration of London, 626; Harvard Research draft convention, 626, 
629, 692; Inst. Int. Law draft, 626, 629, 695; Int. haw Assn. draft, 626, 695. 

Damages for illegal diversion. Harvard Research draft convention. 639. 

Damages for improper capture. Declaration of London, 638; Harvard Research draft 
convention, 687; Inst Int. Law draft, 638; Int. Law Assn. draft, 638. 

Enemy property. Declaration’of Paris, 633; Harvard Research draft convention, 633; 
Inst. Int. Law drafts, 633; Int. Law Assn. draft, 633. 

Free ships, free goods. Declaration of Paris, 637; Harvard Research draft convention, 
637; Int. Law Assn. draft, 637, 

Postal correspondence and parcels, Am. Inst. Int. Law draft, 640; Hague Convention of 
1907, 639; Harvard Research draft convention, 639; Inst. Int. Law draft, 640; Int. Law 
Assn. draft, 640. 

Preémption. Harvard Research draft conventions, 634-635, 887, 899; Inst. Int. Law 
draft, 635. 

Quota commodities. Harvard Research draft convention. 632. 

Prizes: 
Destruction of. Declaration of London, 559; discussion at Hague Conference of 1907, 
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456, at London Naval Conference of 1909, 569; during Russo-Japanese War, 566; 

during World War, 571; Harvard Research draft conventions, 558, 559, 900; Inst. 

Int. Law draft, 560; Int. Law Assn. drafts, 561; neutral non-contraband cargo on, 577; 

state practice and regulations, 568, 565, 570, 576; treaty provisions, 564. 

By aircraft. Hague Commission of Jurists of 1923, 779, 783; Hague Air Rules of 1923, 
783; Harvard Research draft convention, 779, 783. 

Exclusion from, or admission to, neutral territory. Hague Convention of 1907, 446; Har- 
vard Research draft convention, 446, 458; Inst. Int. Law draft, 447; Int. Law Assn. 
drafts, 447; Maritime Neutrality Convention of 1928, 447; practices of states, 448; 
treaty provisions, 449; regulations of states, 449. 

Institute of International Law drafts, 447, 531, 533, 536, 556, 560, 619, 622, 629, 635, 
655, 682, 709, 720, 721, 726, 729, 732, 734, 746. 

Requisition. During World War, 382; laws and regulations, 381; treaties and cases, 380. 
Property delivered in judicial assistance. Harvard Research draft convention. 102. 
Property rights not affected by aggression. Harvard Research draft convention. 886. 
Proton, The, 2 Br. and Col. Pr. Cases, 107, [1918] A. C. 578. Cited. 671. 

Prussia: 

Arms and contraband embargoes and prohibitions. 293, 306, 308, 321. 

Civil procedure. Instructions of June 16, 1910. Cited. 41. 

False flag use by merchant vessels. Declaration on. 356. 

Neutrality laws cited, 252; passports for trading ships, 508. 

Privateering abolished. 534. 

Trent affair Protest to United States. 791. 

Unneutral service. Prize regulations. 668. 

Prussia-United States. Treaty of 1799. Art. XVI. 365. 

Public interest. Harvard Research draft convention on judicial assistance. 56, 73, 101, 
109, 111. 

‘Puerto Cabello Railway case. Ralston & Doyle, Venezuelan Arb. 1903. Cited. 391 

Putegnat’s Heirs case, 4 Moore Int, Arb. 3719. Cited. 389. 


Quang-Nam, The, 2 Hurst and Bray, 343. Cited. 665. 
Quotas for neutral trade. During World War, 488, 524, 814; Harvard Research draft con- 
vention, 522, 632, 812; peace-time quotas, 816; prize decisions, 814. 


Radio: 
Communications in visit and search. Harvard Research draft convention. 535, 559, 578. 
Control by neutral states. Am, Inst. Int. Law-drafts, 265; Hague Conventions of 1907, 
263-264; Hague Radio Riles of 1928, 264; Harvard Research draft convention, 263; 
Inst. Int. Law drafts, 264; Int. “Law Assn. draft, 265; Maritime Neutrality Convention 
of 1928, 264; practice of ai ates. 270, 278, 340; during World War, 324, 327, 340. 
Neutral use in war zones. Hague Radio Rules of 1923, 695, 706; Harvard Research draft 
convention, 694; instructions of France, Japan, and United States, 707. 
On belligerent vessels. Use’ prohibited in neutral waters. Hague Radio Rules of 1923, 
264; Harvard Research draft convention, 263; state practice and regulations, 272, 344. 
Reports from neutral aircraft. Harvard Research draft convention. 776. 
Radiotelegraph conventions. Revision of. 798, 801-802. 
Randall, Matter of, 90 App. Div. 192. Cited. 79. 
Rapid, The. Edw. 228. Cited. 661. 
Rationing of neutral trade during World War. 488, 524-529, 814. See Quotas. 
Raw materials contraband of war. Free list articles, 497; treaty provisions, 493. 
Rebecca, The, 2 Acton, 119. Cited. 662. 
Reciprocal trade agreements of United States. Exception of embargoes from. 303. 
Recruiting armed forces in neutral territory. Harvard Research draff convention. 338. 
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Regina v. Sillem et al., 11 L. T. R. 223. ` Cited. 253. 

Regina d'Italia, The. Hull, Digest of Cases in British Prize Courts, 112. Cited. 595. 

Reinhardt v. Newport Flying Service Corp., 232 N. Y. 115. Cited. 223. 

Reprisals and retaliation: 

Against enemy. Neutral rights to be respected. Early instances, 392; during the 
Napoleonic wars, 892-402; in the World War, 403—419; cases, 398, 407; during Ameri- 
can Civil War, 403, during Danish-Prussian War of 1864, 403; Harvard Research 
draft convention, 392, 

Against neutrals. Harvard Research draft cohvention, 419; diversion of vessels, 582, 590; 
mine laying and war zones, 700, 705; removal of enemy persons from neutral vessels, 
611; World War measures, 403-419, 625, 647. 

By neutrals against belligerents. Hague Convention of 1907, 332; Harvard Research 
draft convention, 329; C. C. Hyde quoted, 333; practice of states, 332; treaty provisions, 
330; United States enactments, 330. 

Requisition of neutral property, 361; practice and precedents, 369; statutes, ordinances, etc , 
368; treaty provisions, 361, 363. 

Aircraft. Hague Air Rules of 1923, 772; Harvard Research draft convention, 772. 

Right denied to aggressors. Harvard Research draft convention, 887. 

Ships and cargoes, during World War, 375, 377, 415; Harvard Research draft conventions, 
359; Inst. Int. Law drafts, 360; Int. Law Assn. draft, 360. 

Retaliation. See Reprisals. 

Retorsion. See Reprisals. 

Revision of treaties and annexes. 797. 

Rijndam, The. Grotius annuaire, 1918, p. 415. Cited. 651. 

Rioja, The. Fauchille, Jurisprudence française, ete., 141. Ciled. 383, 588. 

Ritchie, H. The Navicert System during the World War. Cited. 508, 525, 815. 

Rivers, blockade of, cases of. 691. 

Roelfina, The, 16 Am. Jour..Int. Law, 186. Cited. 742. 

Rogers, James Grafton. Harvard Research draft convention on Judicial assistance. 11. 

Rolla, The, 6 C. Rob. 364. Cited. 718, 728, 731. a 

Roosevelt, Franklin D. Use of terms aggression and aggressor. 855. 

Root, Elihu. Quoted on breaches of international law, 334; definition of merchant ship, 214; 
on general interest in observance of international law: (937 government-owned ships 
and neutrality, 241. ` 

Rothersand, The, [1914] P. 251. Cited. 687-688. 

Ruddiman v. A Scow Platform, 38 Fed. 158. Cited. 214. 

Rumania: | ee 

Aggression. Use of term. 852, 854. 

Belligerent warships in ports and territorial waters. 428, 429. 

Bessarabia and the Dobrudja. Instructions‘of 1878. 875. 

Blockade. Prize rules, 690; capture for breach of, 621, 628, 742; continuous voyage ap- 
plied to, 626; departure of vessels from, 749; distress, 722; notification of vessel, 749. 

Diversion of neutral vessels. Prize code, 586. 

Embargo on exports during World War. 324. 

Flag, transfer during war. Prize code, 685. 

Foreign trade during World War, state control of. 244. 

Mail, treatment of. Prize rules. 652. 

Merchant vessel, definition of. 215. 

Neutrality laws cited. 254. 

Prizes, destruction of. Regulations on. 570. 

Submarine and aérial attacks on merchant vessels. Party to Nyon agreement of 1937. 550. 

Unneutral service. Prize regulations. 667. 

Visit and search.e Instructions. 545. 
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Rumania v. Germany, Ger.-Rum. Arb. Trib. Cited. 371-372. 
Ruses of war: , 
By vessels. Harvard Research draft convention, 359; Inst. Int. Law Manual, 358. 
Falsification of markings of neutral aircraft. Hague Air Rules of 1923, 762; Harvard 
Research draft convention, 762. 
Russia: 
Arms embargo to belligerents. 294. 
Belligerent warships in ports and territorial waters, 428, 429, 461, 469, 471, 480; coaling, 
provisioning, repairing, 471-472, 477, 484; departure, 482. 
Blockade. Prize rules on breach of. 621, 789, 741, 745. 
Contraband. Attitude at Hague Conference. 499. 
Flag. False use by merchant vessels, 356: attitude on transfer during war, 684. 
International law. Concert of Europe to preserve. Instructions. 873. 
Mail on neutral vessels. Attitude at Hague Conference of 1907, 646; treatment of, 645. 
Merchant vessels. Prize regulations. 217. 
Mines, submarine, laid during Russo-Japanese War, 697; during World War, 699, 
Neutrality laws cited, 254; attitude on change during war, 323; penalty for violation of, 
249. 
Privateering abolished. 534. 
Prize courts in neutral ports. 342. 
Prizes. Admission of, 455; destruction of, 566, attitude at London Naval Conference of 
1909, 569, regulations, 565, 568, 570; requisition of, 381. 
Trent affair. Protest to United States. 792. 
Ukase of June 17, 1798. 394. 
Unneutral service. Prize regulations. 664. 
Visit and search. Instructions. 548. 
Russia-United States. Correspondence on destruction of prizes, 568; treatment of mail for 
United States cruiser during Russo-Japanese War, 645. 
Russo-Japanese War. Belligerent warships in neutral ports, 471, 476; destruction of 
prizes, 563, 577; internment, 485; treatment of mail and mail packets, 641, 645; un- 
neutral service, 664; visit and search, 541, 546; war zones, 697. 


Saadabad Treaty. See Eastern Pact of Friendship and Non-Aggression. 

Saavedra Lamas draft convention for maintenance of peace. 896. 

St. Kilda, The, 1 Hurst and Bray, 188. Cited. 566, 567, 645, 664. 

Salonika. Occupation and aérial bombardment during World War. 420. 

Salvador. Arms and contraband embargoes to belligerents, 287, 308; attitude on armed 
merchant ships, 438; neutrality laws cited, 255; party to.London agreement of 1936 on 
submarine warfare, 550; status during World War, 212, 881; territorial waters, 347, 
hostile acts prohibited in, 347: withdrawal from League of Nations, 862. 

Sampson, The (unreported), mentioned in 1 Œ. Rob. 340. Cited. 676, 678. 

San Nicolo, The. Fauchille, Jurisprudence française, etċ., 250. Cited. 571, 628. 

Sanctions in Italo-Ethiopian War, 883; letter from Egypt, 884: letter from United States, 
885; report of League of Nations Legal Subcommittee, 897; termination of, 908. 

Santa Barbara, The. Ralston & Doyle, French-Venezuelan Mix. Cl. Com. 1902. Cited. 387. 

Santissima Trinidad, The, 7 Wheat. 283. Cited. 253. 

Sardinia. Embargo on arms to belligerents, 294; privateering abolished, 534. 

Saudi Arabia. Party to London agreement of 1936 on submarine warfare. 550. : 

Saudi Arabia-Yemen. Treaty of amity of 1934 Art.8. 870. | 

Schkodra, The. Verzijl, Le Droit des Prises de la Grande Guerre, p. 1176. Cited. 678. 

Schleswig-Holstein. Protest to Lübeck against barring of warships. 427. 

Schiicking, Walther. Draft convention on judicial assistance cited, 101; report on judicial 
assistance quoted; 45. 
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| Seientifie and humanitarian missions, belligerent warships engaged in. Admission to and 


stay in neutral ports and territorial waters. Hague Convention of 1907, 425, 463, 482; 
Harvard Research draft convention, 425, 462, 482; Inst. Int. Law draft, 425; Int. Law 
Assn. drafts, 425, 464466, 483; laws, regulations and practices of various states, 430, - 
` 431, 467. 

Sea Nymph, The, 36 Ct. CL 369. Cited. 677. 

Sea-letters and sea-briefs. See Neutrality certificates. 

Search. Meaning in visit and search, 541; naval instructions of various states, 542. 

Search of neutral vessel in belligerent port. Harvard Research draft convention, 530; World 
War practice, 533. 


| Sengelé case, Trib. Féd. Suisse, 1917. Cited. 58. ` 


Sequestration of captured property. Harvard Research draft convention on aggression. 
899. 
Service of documents abroad: | 
Civil proceedings. Harvard Research draft convention. 48, 116. 
Criminal proceedings. Harvard Research draft convention. 90. 
International proceedings. Harvard Research draft convention. 107, 116, 
Ships in foreign ports in peace and war. Inst. Int. Law drafts. 360, 425, 464, 479, 505, 531. 


. Siam. Party to London agreement of 1936 on submarine warfare, 550; protest against Ger- 


man submarine warfare, 418; use of term aggression, 852. 


_ Simla, The, 1 Br. and Col, Pr. Cases, 281. Cited. 651. 
Sino-Japanese Conflict (1931-1938). League of Nations documents on. 841. See also 


China-Japan. 
Sir William Peel, The, 4 Moore Int. Arb. 3935. Cited. 336. 
Sishan, The, 2 Hurst and Bray, 174. Cited. 736. 


' Smart v. Wolff, 3 Durn. & E. 323. Cited. 676. 
. Snipe, The. Edw. 381. Cited. 399. 


Société anonyme hellénique maritime v. Germany, 7 Déc. Trib. Arb. Mix. 33. Cited. 380. 


-= Société Bloch, case of. Trib. Féd. Suisse, 1901. Cited. 58. 
' South Africa. Party to London agreement of 1936 on submarine warfare. ,550. 
. Sovereignty and security. Harvard Research draft convention on judicial assistance. 57. 


Sovereignty not changed by aggression. Harvard Research draft convention. 889. 
Spaight, Air Power and War Rights. Cited. 766. 
Spain: 
Aggressor and aggression. Use of terms. + 852, 854. 
Armed merchant ships, attitude on. 441. * 
Arms and contraband embargoes to belligerents. 294, 308, 323. 
Belligerent warships in ports of, 468; augmentation of fof¢es forbidden, 470; coaling, 474; 
departure, 482; provisioning, 477. 7 
Blockade, neutrality decree on. 737. ° 
Flag transfer during war, attitude on. 684. 
Merchant vessels, prize instructions. 218. 
Mines, submarine, proposal at The Hague Conference of 1907. 715. 
Neutrality laws cited. 252, 254-255, 715. 
Privateering abolished, 534; admission of privateers, 455. 
Prizes. Admission of, 455; destruction of, attitude and regulations, 569, 570. 
Submarines. Exclusion during World War, 324, 433; ships sunk by, in 1917, 703; pro- 
test, to Germany, 418. 
Unneutral service. Instructions and regulations. 663, 668. 
Visit and search. Instructions. 546. 
Spain-United States. Treaty of 1795. Art. VII. 361. 
Spanish-American colonies. British embargo on arms to. 288. 
Spanish Civil War. Aircraft operations against merchant vessels, 781; distinctive marking 
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of neutral ships, 519-520; diversion of neutral vessels, 600; false flags used in, 358; 
Nyon agreement on aërial and submarine warfare, 550, League of Nations resolution, 
551; observation scheme of non-intervention committee, 511, 519-520; retaliation 
against Germany, 333, seizure of the Palos, 618; United States neutrality law amended 
during, 328. 
Spanish Consul’s Petition, Fed. Cas. No. 18, 202. Cited. 100. 
Splendid, The, 4 Moore Int. Arb. 3714. Cited. 374. 
State control over foreign commerce, Neutrality and. 244. 
State defined. Harvard Research draft sonventions. 35, 209, 846. 
State-owned industry and business and neutrality, 238; state-owned merchant vessels and 
neutrality, 240; state-owned railways and neutrality, 240. 
States. Rights and duties in case of aggression. Harvard Research draft convention. 819. 
States, neutral. See Neutral states. 
Stella Polare, The. Fauchille et Basdevant, 435. Cited. 687. 
Stert, The, 3 C. Rob. 299, 4 C. Rob. 65. Cited. 622. 
Stigstad, The, [1916] P. 123, [1919] A. C. 279. Cited. 407, 596. 
Stimson non-recognition doctrine, 889. See also Non-recognition doctrine. 
Straits, international: 
Blockade of. Harvard Research draft convention, 692; aia 693. 
Use of submarine mines in. 697. | 
Straits of the Dardanelles and Bosphorus. Blockade by Russia in 1828, 693; by Great Brit- 
ain and France in 1915, 694; passage of belligerent warships, 424; transit of arms in war, 
305; visit and search in, 785. 
Turkish blockade of Russia in 1877-78. 742. 
Submarine warfare: 

Distinctive marking of neutral vessels. German memo. of Jan. 31, 1917. 520. 

German declarations: Feb. 4, 1915, 409; Jan. 31, 1917, 412; protests of Italy, 413, Nether- 
lands, 414, Scandinavian countries, 416, United States, 410, other neutrals, 418. 

Harvard Research draft convention. 421, 708, 714. 

Legality of. German Reichsgericht, 419; German-Portuguese arbitration, 418. 

London protocol of 1986, 548; Nyon agreements of 1937, 550; Washington agreement of 
1922, 549, discussion, 552, 597. 

Submarines, belligerent: 

Exclusion from neutral waters. During World War, 324, regulations of various govern- - 
ments, 483; Harvard Research draft convention, 482; Int. Law Assn. draft, 432. 

Harvard Research draft convention. 421, . 

Visit and search by. Gerrffah Prize Code of 1915, 551; Harvard Research draft conven- 
tion, 548; Int. Law Assn. drafts, 548; League of Nations resolution, 551; London Naval 
Treaty of 1930-1936, 548; Maritime Neutrality Convention of 1928, 548: Nyon agree 
ments of 1937, 550; Washington Naval Treaty of 1922, 549. 

Success, The, 1 Dods. 131, Cited. 717. 

Sudmark, The, [1918] A. C. 475. Cited. 541. 

Suez Canal. Blockade of, 694; passage of belligerent warships through, 424; transit of arms 
in time of war, 304, 305. 

Sunbeam, The. Blatchf. Prize Cases, 167, cited, 722; 195 Fed. 468, cited, 214. 

Susan, The, 6 C. Rob. 461. Cited. 661. 

Svithiod, The, [1920] A. C. 718. Cited. 670. A 

Sweden: 

Aggressor. Use of term. 852, 854. 

Aircraft, belligerent. Treatment of. 767, 772. 

Armed merchant ships. Neutrality rules. 445, 

Arms and contraband embargoes and prohibitions. 295, 306, 308. 
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Bases of belligerent operations prohibited. 339, 

Belligerent warships in ports and territorial waters, 428, 429, 468, 480-481, 772; augmenta- 
tion of forces forbidden, 469; barred for neutrality violations, 333; coaling, 475; depart- 
ure, 482; exempted vessels, 432; internment, 486; passage, 423; provisioning, 477; 
repair of damages by enemy action, 472. 

Clearance regulations during World War. 509. 

Diversion of neutral vessels. Protest against. 589, 591. 

Flag, abuse of. Attitude, 355; prohibition of, 356. 

Mails, treatment by Allies during World War, 647; protest and retaliation against, 333, 
417, 648. ; 

Mines, submarine. In territorial waters during World War, 756; protest against, 699; 
neutrality rules, 756. 

Neutral trade. Decree on, 505; passports for trading ships, 508. 

Neutrality laws cited. 252, 254-255, 434, 445. 

Privateering abolished, 534; privateers excluded, 453, 455. 

Prize courts, belligerent, prohibited on territory of. 342. 

Prizes excluded. 453, 455. 

Requisition of neutral vessels. Attitude. 369. 

Sale of ships to belligerent refused. 237. 

Submarine warfare. Protest to Germany, 416; party to London agreement of 1936, 550. 

Submarines, belligerent. Excluded during World War, 324, 433; neutrality rules on, 434. 

Territorial waters, 347; hostile acts prohibited in, 347. 

Unneutral service. Prize regulations. 668. 

Visit and search. Instructions. 547. 

War zone in 1915. Protest to Germany. 700. 

Switzerland: 

Aggressor. Use of term. 854. 

Aircraft, belligerent, treatment during World War. 767. 

Arms and contraband embargoes and prohibitions. 242, 296, 306. 

Export restrictions during World War. 309, 526, 529. ° 

Neutrality laws. Penalties for violation. 249. 

Rationing agreements of 1915. 309, 529. ` 

Société de Surveillance Economique, 1915. 526, 529. 

Submarine warfare. Protest to Germany, 418; party to London agreement of 1936, 550. 

Switzerland-United States. Treaty of 1850.° Art. Il. 367. ` 


Talbot v. Seeman, 1 Cranch, 1. Cited. 228. « 
~ Tanners Council in New York. Quota on leather trade, "air. 
Taylor, Ex parte, 110 Tex. 831. Cited. 44. 
Telegraph conventions, revision of. ‘799, 801. ° 
Telegraphs in neutral territory, control of. Harvard Research draft convention, 268; state 
practice, 268, 276, 325, 340. 
Temerario, The, 7 Moore Dig. Int. Law, 996. Cited. 485. 
Teresa-Fabregas, The. Fauchille, Jurisprudence française, ete., 149. Cited. 383. 
Territorial waters. Argentina, 343; Denmark, 344; Ecuador, 344: France, 345; Greece, 345; 
Inst. Int. Law rules, 421; Iran, 345; Italy, 346; Japan, 346; Norway, 347; Salvador. 347; 
Sweden, 347; Uruguay, 347; hostile acts prohibited in, 343-348. 
Territory: 
Definition of. Harvard Research draft conventions. 212, 847. 
Not to be taken as penalty for aggression. Geneva Protocol of 1924, 906; Harvard 
Research draft convention, 905; League of Nations Assembly discussion, 906. 
Texel, The. U. S.-Ger. Mix. CL Com. Cited. 378. 
Thea, The, 1 Hurst ang Bray, 96. Cited. 566, 664. 
Thor, The, 1 Br. and Col. Pr. Cases, 229. Cited, 669. 
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. Tinos, The. Fauchille, Jurisprudence française, etc., 390. Cited. 407. 

Titles to property not affected by aggression. Harvard Research draft convention. 886. 

Tolna, The, 2 Décisions du Conseil des Prises, 85. Cited. 217. 

Tommi, The, [1914] P. 251. Cited. 687-688. 

Tornado, The, British Parliamentary Papers, [3772] 59, 96. Cited. 607-608. 

Torpedoes. Launching of. Hague Convention of 1907, 753; Harvard Research draft con- 
vention, 753; Inst. Int. Law draft, 753; Int. Law Assn. draft, 753. 

Trade between neutrals. Declaration of London, 488; decrees of Austria, China, and 
Sweden, 505; Harvard Research draft convention, 487, 505, 514, 523; Inst. Int. Law 
draft, 505. i 

Certificates of neutrality. Harvard Research draft convention, 505, 523. 
Quotas during World War, 488, 525; Harvard Research draft convention, 522. 

Trade between neutrals and belligerents. Certificates for. Harvard Research draft con- 
vention. 528. 

Transit of arms across neutral territory. 304. See also Arms embargoes and prohibitions. 

Translations. Letters rogatory, judicial and international legal documents. Harvard 
Research draft convention. 51, 64, 71, 83, 108, 111. 

Treaties. “Aggressor” and “aggression” used in, 847; brought about by aggression, Har- 
vard Research draft convention, 895; concerning judicial assistance, list of, 119; non- 
aggression, 869; on contraband of war, 489; not to resort to armed force, 858, 868; revi- 
sion of, list of provisions for, 797. See Non-recognition doctrine. 

Treaty rights and duties of aggressor states. Harvard Research draft convention. 896. 

Trent affair. Neutral protests to United States, 791; cited, 606, 614, 791. 

Tribunal defined. Harvard Research draft convention. 36, 41, 46, 50. 

Troops, loan to belligerents. 237. 

Tsingtao blockade in 1914. 783. 

Tubantia, The, 5 Li. Prize Cases, 282. Cited. 651. 

Tucker v. Alexandroff, 183 U. S. 424. Cited. 460. 

Turkey: 

Aggressions Use of term. 854. 

Bases of belligerent operations prohibited in ports. 339. 

Belligerent warships in ports and territorial waters, 428, 429, 468, 481; augmentation of 
forces forbidden, 469; coaling, 475; departure, 482; provisioning, 477. 

Blockade of Black Sea coasts in 1877-1878. 742. 

European concert. Admission to, 873; oe despatch in 1868, 874; Russian instruc- 
tions in 1877, 874. 

- Mines, submarine, in territorial waters during World War. 756. 

Non-aggression treaties coficluded by.. 848, 869. 

Privateering abolished. 534. 

Prize courts, belligerent, prohibited on territory of. 342. 

Prizes, destruction of. Regulations. 570. : 

Submarine and aérial warfare against merchant vessels. Party to London and Nyon 
agreements. 550. | 

Visit and search by, under Straits Convention of 1923. 785. 

Turner’s case, 4 Moore Int. Arb. 3685. Cited. 388. , 

Tuscany. Embargo on arms to belligerents, 296; neutrality laws cited, 252; privateering 
abolished, 534; prize regulations on unneutral service, 668. - 

Tutela, The, 6 C. Rob. 177. Cited. 724. . 

Two Sicilies. Embargo on arms and contraband to belligerents, 296, 307; exclusion of 
privateers and prizes, 451; neutrality laws cited, 252. 


Ullman, Völkerrecht. Cited. 48. 
Undine and Assistent, The, 1 Entscheidungen des Oberprisengerichts in Berlin, 150. Cited. 
216. 
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Union Bridge Company case, Am -Be CL. Arb. Cited. 390-391." 

' Union of Soviet Socialist Republics. ‘Neutrality and state-owned enterprises, 238, 239, 244; 
non-aggression treaties concluded: by, #48, 849, 869, 870; party to London and Nyon 
agreements on submarine and aérial warfare, 550; use of term aggressor, 852, 855. 

Union of Soviet Socialist Kenobis United States. Letters rogatory agreement of 1935. 

p 159. 

| United States: Le. 

' Aggressor ‘and aggression. Use of terms. 855. ; 

Aircraft, belligerent. ‘Treatment during World.War, 767; attitude on visit, search, and 
capture by, 779. — 

Armed merchant ships. Attitude during World War, 230, 327, 441, 445; Neutrality Law 
of 119387, 445, > 

Arming’ vessels in ports of. Laws cited. 226, 251. 

Arms, ammunition and implements of war. Embargo to belligerents, 296, 801, 808, 328, 
897; list proclaimed by, 804; sale to belligerents, 287. 

Bases ‘of belligerent operations prohibited. 339, 

Belligerent warships in ports and territorial waters, 428, 429, 469; augmentation of forces 
forbidden, 470; barred, 383, 426; coaling, 475; departure, 482; internment, 471, 485, 
486; provisioning, 477; repair of damao by enemy action, 470; Russian warships during 
Ru soJapiies War, 471, 485. 

Blockade. Capture for breach of, 736, 739-741; breton and notification, 724, 728, 
731, 749; departure of neutral vessels from, 749; during World War, 742; distress, 722; 
licenses to pass, 718; neutral publie ships, 719. 

Certificates of ships’ manifests during World War. 510. 

Clearance regulations during World War. 509. 

Commissions to take evidence abroad. Law and practice. 85, 88, 99. 

Conquest. Resolution at Inter-American Conference of 1890, 891. 

Continuous voyage in Civil War. 623. 

Contraband. Attitude at Hague Conference of 1907. 499. 

_ Defensive Sea Area, 1917. 696. | a 
i Depositions. Federal Act and Rule. 68,71, 81, 89, 117. 

Diplomatic. agents. Censorship of correspondence, 642; safe-conduct for, 617. 

Diversion of neutral vessels for visit and search. Agreement with neutrals, 597; attitude 
at Hague Commission of Jurists of 1923, 598; practice during World War, 583; protests 
against, during World War, 581, 586, 589, 591, 596. 

Embargoes on exports to belligerents, 307, 328: exception from commercial treaties, 303. 

~ Enemy convoy, instructions on. 678 > , 

Enemy persons on neutral vessels, removal of. .606, 61i, "612, 617. 

Evidence for international tribunals, Act for obtaining. 105, 106. 

Flag. Misuse of, 355-357; transfer of, 684-685.° 

Foreign trade. Peace-time quotas.’ 816. l 

German ships during World War. Proposed purchase, 685; Dacia case, “687. 

German submarine Deutschland during World War. 432. 

Helium monopoly and neutrality. 242. 

Hostile operations near territory, 343; hovering prohibited, 350. 

Judicial assistance conventions. 28. | 

Latin American States’ action on entry into World War. 880. 

Law on privileged communications. 80. 

Letters rogatory, execution of. 74, 75, 80. 

Loans to belligerents. 237, 313. | 

Mail on captured and intercepted vessels, treatment of, 641, 642, 650; attitude during 
World War, 647; Naval code, 644, 652. 

Maritime Neutrality Convention of 1928. Reservation. 446. 
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Merchant vessels, ee of. Naval w war sas 218, 226. 

Mine laying on the high seas.’ Attitude at Hague Conference of 1907, 697, during World 
War, 698, 700; North Sea barrage, 705. ~~ 

Neutrality. Changes during war, 320, 326, 327; Hot and, 233; laws cited; 254- 
255; meaning of means at disposal, 247. 

Non-recognition doctrine. Notes to China and Japan, Jan. 7 1932, 892; note to Japan 
May 11, 1915, 892. 

Privateering abolished, 534; saison of privateers, 453. | 

Prizes. Admission of, 453; destruction of, 565, 569, 570, 572; requisition of, 381. 

Radio control during World War, 324; neutral use in war zones, 706, 707. 

Requisition of neutral vessels during World War. Dutch, 376; NE 37 1-379; 
Naval code and statutes, 368, 369. : 

Submarines. Admission of, 432, 434; warfare, Washington "Arms Conference; 552, 597, 
party to London agreement of 1936, 550. | ja 

Treaties for advancement of peace. List of. 861. i 

Unneutral service. Naval code. 663, 667. i 

Venezuelan Preferential case before Hague tribunal. 889. 

Visit and search. Instructions. 544, 547, 583. 

War emergency legislation, termination of. Commercial Trust Co. ». Miller, 262 U. S. 
57. Cited. 909. 

War zones during World War, attitude on. 698, 700. 

United States Banks. Effect of activities on neutrality. 239. 

United States Federal Statutes. Title 28, U. S. Code. 128, 161. 

United States House of Representatives. Report on British order in council, 1808. 401. 

United States Naval War College. Diversion of neutral vessels by belligerents. 601. 

United States Spanish Treaty Claims Commission. Statement on damages for destruction 
of neutral property in war. 387. 

United States State Department. Legal adviser’s statements on: change of neutrality laws 
during war, 318; export restrictions under Neutrality Act of 1937, 310; mine laying in 
World War, 702; transfer of flag from belligerent to neutral, 685, 686. 

United States v. Gutler, Fed. Cas. 14,910. Cited. 214. 

United States v. Guillem, 11 How. 47. Cited. 719. 

United States, The, [1917] P. 30. Cited. 651. 

Unneutral service. Declaration of London, 654, 658, 666, 680; during Russo-Japanese War, 
664; early treaties, laws, and regulations, 659, 662; Hane Radio Rules of 1928, 655; 
Harvard Research draft convention, 633, 653-654, 680; Inst. Int. Law drafts, 655, 680; 
Int. Law Assn. drafts, 655, 657, 680; Maritime Neutrality Convention of 1928, 655; 
origin of concept, 659; pfize decisions, 660; World War cases, 669, 672. See Convoy, 
belligerent. 

Upton case. Ralston & Doyle, Venezuelan Arb. 1903. Cited. 391. 

Ursula, The, 4 Moore Int. Arb. 3714. Cited. 374. 

Uruguay: 

Aggression. Use of term. 855. 

Armed merchant ships. Attitude during World War. 444. 

Arms and contraband embargoes to belligerents. 298, 308. 

Bases of belligerent operations prohibited. 339. 

Belligerent warships in ports and territorial waters, 428, 429, 469, 481; coaling, 325, 475; 
departure, 462; exempted vessels, 432, 467; provisioning, 477. . . 

Clearance regulations during World War. 509. 

Flag transfer during war. Regulations. 688. 

German submarine warfare, protest against. 418. 

Neutrality laws cited. 255. 

Prizes. Admission, 455; sequestration, 457. 
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Telegraphs. Rules for use during World. War. 325. 

Territorial waters, 347; hostile acts prohibited, 347. : i 
Unneutral service. Prize regulations. 668. 

World War. : Status during. 212, 882. 


Vanselow, Neutralitätsrecht. Quoted on war zones. ` 707. 

Vattel, Law of Nations. Cited. 792. 

Venezuela: 

Aircraft, belligerent, treatment of. 767,772. . 

Armed merchant ships. Attitude during World War. 445. 

Arms and contraband embargoes to belligerents. 298, 308, 328. 

. Arming vessels in ports of. Law of 1873. 254. 

Belligerent warships in ports and territorial waters, 428, 429, 469, 481, 772; augmentation 
-of forces prohibited, 470; coaling, 475, departure, 482; exempted vessels, 482, 467; pro- 
visioning, 477. 

Blockade. Application to neutral warships. 719. 

British ship sunk in port of. 374. 

Financial assistance to belligerents restricted. 312. 

German submarine warfare, protest against. 418. 

League of Nations, withdrawal from. 862. 

Neutrality laws cited. 254, 255. 

Privateers and prizes, exclusion of. 455. 

Radio control during World War. 324. 

Submarines, admission of. 433. 

Unneutral service. Prize regulations. 668. 

' Venezuela, The, 2 Décisions du Conseil des Prises, 181. Cited. 651. 

Venezuelan Preferential Claims. Hague Arb. Trib. Cited. 888. 

_ Venice. Embargo on contraband. 307. 

Vessel, definition of. Harvard Research draft convention on neutrality. 214. 

Vessel includes aircraft. Harvard Research draft convention on aggression. , 886. 

Veteran, The, 2 Hurst and Bray, 190. Cited. 627. 

Vier Gebroeders, The, 5 Nich. (Ms.) 324. Cited. 623. 

Vigilantia, The, 6 C. Rob. 122. Cited. 749. 

Ville de la Ciôtat, The. Verzijl, Le Droit des Prises, 317, 1181. Cited. 230. 

' Virginia, The. Fauchille et Basdevant, 260. ` Cited. 231. 

Visit and search. Am. Inst. Int. Law draft, 557; Declaration of London, 536, 556, 559; 
Harvard Research draft convention, 256, 530, 535, 536, 547, 551, 557, 559; Inst. Int. 
Law drafts, 531, 536, 537, 556, 560; instructions of Francs and United States: 583; Int. 
Law Assn. drafts, 531, 532, 538, 557, 558, 561; PRE Neutrality Convention of 1928, 
530, 536. 

By submarines and aircraft. Harvard ee draft convention, 548; Int. Law Assn. 
drafts, 548, 549; German prize code, 551; London Naval Treaty of 1930-1936, 548-550; 
Maritime Neutrality Convention of 1928, 548; Nyon agreement of 1937, 550, 781. 

Diversion to belligerent ports. Allied agreements with neutrals, 596; British Committee 
on Visit at Sea report, 592; French instructions of 1934, 599; Harvard Research draft 
convention, 559, 578; Hague Commission of Jurists of 1923, 597; Italian rules of 1927 
and 1938, 599; practice of states, 581; radio communications from belligerent vessel, 
559;*Spanish Civil War practice, 600; regulations and instructions, 585; summary of 
authorities, 600; treaty provisions, 580; World War practice, 584, 586. 

In neutral territory. Harvard Research draft convention. 256. 

Neutral certificates in lieu of. Harvard Research draft convention. 500, 511. 

Of aircraft by aircraft. Hague Air Rules of 1928, 783, 786; Harvard Research draft con- 
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vention, 782, 785; Italian War Law of 1938, 785; Lausanne Straits Convention of 1923, 
785; prize rules for, 785; Washington Arms Conference report, 785. 

Of merchant vessels by aircraft. Hague Commission of Jurists of 1923, 779; Harvard 
Research draft convention, 778; Italian War Law of 1938, 782; London and Nyon agree- 
ments, 548-550, 781; during World War, 782. 

Right of, in case of aggression. Harvard Research draft convention. 887, ‘898. 

Treaty provisions. 536, 538, 

Volkmar case. Ralston & Doyle, Venezuelan Arb. 1903, Cited. 391. 
Vorwaerts, sub nom. Norwaerts, The. ,See Norwaerts. 
Vrouw, Judith, 1. C. Rob. 150. Cited. 731, 743. 
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War: 

Damages to neutrals. Cases of, 386; Harvard Research draft convention, 386. 

Declaration of. Harvard Research draft convention on aggression. 901. 

Laws of, application to aggressors. Harvard Research draft convention. 905. 

Legality of submarine warfare. German Reichsgericht, 419; German-Portuguese Arbi- 
tral Tribunal, 418. 

Resort to, by League of Nations members. 901. 

Undeclared. Neutrality during. 210. 

War correspondents, neutral. Status with belligerents. 665. 

War emergency legislation of United States, termination of. Commercial Trust Co. v. 
Miller, 262 U. S. 57. Cited. 909. 

War risk insurance and neutrality. 243. 

Warren, Charles. Quoted on belligerent submarines in neutral ports and waters. 435, 

Warships, belligerent, in neutral ports and waters. Origin of neutrality rules, 321; barring. 
as reprisal, 331, 332; bases of operations forbidden, 338; Hague Convention of 1907, 
425, 428, 463, 478; Hague Commission of Jurists of 1923, 429; Harvard Research draft 
convention, 421, 425, 432, 478, 482; Inst. Int. Law draft, 425; Int. Law Assn. draft, 464, 
479; Maritime Neutrality Convention of 1928, 463, 478; prize courts forbidden on, 341; 
state regulations and practice, 426, 428, 479, 480; World War rules, 323, 325. 

Armed merchant vessels. See Armed merchant vessels. 

Augmentation of forces forbidden. Am. Inst. Int. Law draft, 464; Hague Convention of 
1907, 463; Harvard Research draft convention, 462; Int. Law Assn. draft, 465; state laws 
and regulations, 469. 

Coaling. Origin of rule, 472; Hague Convention of 1907, 463; Inst. Int. Law, 464; Int. 
Law Assn. 465; state practice and regulations, 474, 

Departure. Hague Convention of 1907, 459, 478; Harvard Research draft convention, 
459, 462, 478, 482; Inst“Int, Eaw draft, 479; Int. Law Assn. draft, 460, 464, 479; Mari- 
time Neutrality Convention of ee 459, 478; state laws and practice, 462, 468, 479- 
482. 

Distress. Hague Convention of ior 425, 463; Am. Inst. Int. Law, 464; by enemy ac- 
tion, 470-471; Harvard Research draft convention, 425, 458, 462, 482; Inst. Int. Law 
draft, 425, 464; Int. Law Assn. draft, 464; interpretation of, 429; Maritime Neutrality 
Convention of 1928, 463; state practices, laws, and regulations, 468, 470. 

Exclusion of. Harvard Research draft convention. 425, 426, 428. 

Fitting out and departure. Hague Convention of 1907, 249; Harvard Research draft 
convention, 249; Int. Law Assn. drafts, 249; laws of various states, 254; state practice, 
251; treaty provisions, 250. See Avernenia tian of forces. 

Fueling. Distress and, 472; Hague Convention of 1907, 463; Harvard Résa draft 
convention, 462; Int. Law Assn. draft, 465; Maritime Neutrality Convention of 1928, 
463; state practices and regulations, 474. 

Internment. Am. Inst. Int. Law draft, 488; Hague Convention of 1907, 483; Harvard 
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Ra drait ers 458, 462, 483; Int. Law Assn. draft, 483; Maritime Neu- 
trality Convention of 1928, 483; state practices and regulations, 485. 

Passage. Hague Convention of 1907, 421; Harvard Research draft convention, 421; fat: 
Int: Law draft, 421; Int. Law Assn. dratt, 422; international canals and straits; 494; 
World War cases, 494. Ss 

Provisioning. Am. Inst. Int. Law draft, 464; distress and, 472; Hague Convention of 
1907, 463; Harvard Research draft convention, 462, 482; Tiits Int. Law draft, 464; 
Int. Law Assn. draft, 465; Maritime Neutrality Convention of 1928, 464; state prac- 
tices and regulations, 476. 

Repairs. Am. Inst. Int. Law draft, 464;by enemy action, 470-471; Hague Convention of 
1907, 463, 483; Harvard Research draft convention, 459, 462, 482; Inst. Int. Law draft, 
464; Int: Law Assn. draft, 464-466, 483; Maritime Neutrality Convention of 1928, 
464, 483. 

Scientific or humanitarian missions. Hague Conventions of 1907, 425, 430, 463; Harvard 
Research draft convention, 425, 462, 482; Int. Law Assn. draft, 464-466, 483; Mari- 
time Neutrality Convention of 1928, 463; state laws, practices, and regulations, 430- 
431, 467. 

Submarines. See Submarines. |. 

Under construction. British Foreign Enlistment Act, 460; Canadian Foreign Enlistment 
Act, 460: Harvard Research draft convention, 459; Hague Convention of 1907, 459, 461; 
Int. Law Assn. draft, 460; Maritime Neutrality Convention of 1928, 459. 

Warships, belligerent. Use of false flags by. 354. 

Warships, neutral. Application of blockade to, 719; sale to belligerent, 237. 

War zones. Hague Conference discussion, 697; Hague Commission of Jurists, 1923, 695, 
705, 706; Harvard Research draft convention, 694; Japanese and American laws, 696; 
Inst. Int. Law draft, 695, 698; Int. Law Assn. draft, 695; prize regulations of various 
states, 707; Russo-Japanese War, 697; Spanish'Civil War, 520; views of writers, 707; 
World War, 404, 409, 412, 698, neutral protests, 410, 413, 414, 416, 418, misuse of neu- 
tral flags and markings, 520. 

Aérial war. Hague Air Rules of 1923, 773; Harvard Research draft convention, 773. 

Washington, The, 7 Moore Dig. Int. Law, 411. Cited. 382. 

‘Washington Arms Conference, 1921-1922. American delegation report on false flags in 
war, 358; submarine attacks on merchant vessels, 597. 

Washington Naval Treaty, 1922. Articles on submarine warfare. 549. 

Washington Treaty of 1871, Rules of. Inst. Int. Law conclusions, 236, 246, 256. 

Western Maid, The, 257 U. S. 419. Cited. 218. 

Wheaton, Henry. Quoted on belligerent convoy, 675; censorship of neutral mail, 642. 

Whitlock, In re, 3 N. Y. Supp. 855. Cited. 78. __ 

Willet’s case, 4 Moore Int. Arb. 3743. Cited. 390. ° 

William P. Frye, The. U.S. For. Rel., 1915, Supp., p. 344. Cited. 572, 578. 

Wilson, George Grafton. Statement on definition of merchant vessel. 215. 

Wilson, Woodrow. Attitude on arms embargo during World War. 302. 

Wimbledon case. Perm. Ct. Int. Justice. Cied. 304-305, 425. - 

Wireless telegraphy, regulation of. Inst. Int. Law draft. 264, 657, 695. See also Radio. 

Witnesses abroad, obtaining evidence of. British statutes, 185; conventions, 147, 153; draft 
conventions, 139; Harvard Research draft convention, 69, 87, 98, 100, 104, 110, 116; 
list of treaties, 119; New York statutes, 183; United States statutes, 128. 

Wolf, The, 67 J ournal of Royal United Service Institution, 140. cee 587, 

World War: 

Aircraft, belligerent. Treatment by neutrals, 767; visit, at. and capture by, 782. 

Armed merchant ships. Attitudes of various states. 436, 552... 

Arming of vessels in neutral ports. Laws and practice. 254.0" = 

Belgian relief ships. Marking of, and attacks on. 520. 
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Blockades, 731, 733, 742, 745; Asia Minor, 730; Cameroons, 728; Dardanelles, 694: ‘licenses 
to pass, 718. e 

British navicert system. 508, 525, 815. 

Bunker coal restrictions on neutral ships. 384, 

Clearance regulations of various states. 509. 

Contraband. Cases, 632; cargoes from neutral ships, 577; be cocate on export by neu- 
trals, 308; transit prohibitions by neutrals, 306. 

Diversion of neutral.vessels for search. 546, 584, 586: 

Enemy convoy. 678. 

Enemy persons on neutral vessels, removal of.: 612-617. 

Flag. Misuse by belligerents, 353, 857, 520; transfer of, 685; German a in ee 
States, 685; Dacia case, 687. 
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